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INTRODUCTION
Since the start of the Syrian civil war in 2011, approximately 40,000

individuals have traveled to the Syrian Arab Republic and Iraq to join the
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Islamic State of Iraq and Syria (ISIS).! After successfully liberating the
last of the Syrian territories considered part of ISIS’s caliphate in 2019,
the Kurdish-led Syrian Democratic Forces (SDF) became responsible for
approximately 2,000 of the foreign terrorist fighters (FTFs) it had
captured in the Kurdish autonomous region located in northeastern Syria.?
The SDF has created temporary detention sites to hold captured ISIS
fighters.®> However, a lack of resources has led to a “sprawling Syrian
Guantanamo [with] . . . thousands of men and boys in makeshift prisons
all without legal recourse.”

The SDF has repeatedly called on countries to repatriate their
citizens in SDF custody but many are refusing to do so.®> The ongoing
conflict in Syria combined with the SDF’s limited judicial infrastructure
means these FTFs are likely to be detained for an indefinite period of time
unless international institutions intervene.® This Comment explores
whether the prosecution of FTFs for violations of international
humanitarian law (IHL) is a feasible alternative to repatriation.
Specifically, this Comment examines how FTFs can be prosecuted for
violations of IHL in the International Criminal Court (ICC), or,
alternatively, by a United Nations ad hoc international criminal tribunal.

Part Il of this Comment provides an overview of the SDF and its
detention of thousands of FTFs, as well as the establishment of the
Kurdish autonomous region in Syria. Part Il assesses the relevant
international law and how it applies to ISIS. In doing so, it also establishes
how international courts have subject matter jurisdiction over cases
brought against FTFs.

Part 1V of this Comment then examines the two different avenues
available for international prosecution—the International Criminal Court
(ICC) and a United Nation’s ad hoc international criminal tribunal. It
discusses some of the jurisdictional challenges that are likely to arise from
prosecution in either of these two forums. For an international court to

1. Fionnuala Ni Aoléin (Special Rapporteur on the Promotion and Protection of Human
Rights and Fundamental Freedoms While Countering Terrorism), The Death Penalty, Extended
Detention, Fair Trial, and Foreign Fighters 1 (2018); Arsla Jawaid, From Foreign Fighters to
Returnees, 12 J. PEACEBUILDING & Dev. 102 (2017).

2. Ben Hubbard, Kurdish-Led Forces End Prison Siege, Defeating ISIS Fighters,
N.Y. TiMES (Jan. 26, 2022), https://www.nytimes.com/2022/01/26/world/middleeast/syria-isis.
html?searchResultPosition=5.

3. ld
4. ld.
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6.  See Dan Stigall, The Syrian Detention Conundrum: International and Comparative
Legal Complexities, 11 HARv. NAT’L SEC. J. 55, 63-64 (2020).
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hear a case it must have personal jurisdiction over the defendants.
Although the Syrian Arab Republic is not party to the ICC’s founding
document,’ there are two different forms of personal jurisdiction the ICC
can exercise over FTFs: (1) referral by the United Nations Security
Council (UNSC) and (2) nationality jurisdiction.® An international
tribunal will also require UNSC cooperation, as the UNSC is responsible
for establishing a tribunal under the UN Charter.® The need for UNSC
involvement in both the ICC and an ad hoc tribunal will likely complicate
the international prosecution of FTFs. In the past, permanent members of
the UNSC have been wary of international intervention in Syria.*° Lastly,
Part V of this Comment looks at some of the broader challenges to the
international prosecution of FTFs, such as the compilation of evidence
and the lack of adequate detention space.

Il.  OVERVIEW OF THE SDF AND ITS DETENTION OF FTFS

The Syrian Democratic Forces is an alliance of non-state actors that
formed in 2015 with the support of the United States.'* It is composed
“mainly of Kurdish, Arab, Syriac Christian, and Turkmen fighters in
Syria.”*? After the start of the Syrian civil war, Kurds established the
Autonomous Administration of North and East Syria (AANES), also
known as Rojava.®®* The Kurds used the conflict in Syria to break away
from President Assad’s authoritarian regime.** The Kurdish population in
Syria has long been a target of discrimination and marginalization by
“Syrian governments that promoted Arab nationalism.”** Although the
U.S. government has worked closely with the SDF combatting ISIS,
Rojava is not recognized within the international community as an

7.  The State Parties to the Rome Statute, INT’L CRIM. CT., https://asp.icc-cpi.int/en_
menus/asp/states%20parties/pages/the%20states%20parties¥620t0%20the%20rome%20statute.a
SpX.

8.  See Rome Statute of the International Criminal Court, arts. 12(2)(b), 13(b), July 17,
1998, 2187 U.N.T.S. 90 [hereinafter Rome Statute].

9.  See U.N. Charter arts. 39, 41.

10.  See Rep. of the Indep. Int’l Comm’n Inquiry on the Syrian Arab Republic, Hum. Rts.
Council, Forty-Sixth Session, {88, U.N. Doc. A/HRC/46/54 (2021) [hereinafter UN Col Syria
2021 Report].

11. See Stigall, supra note 6, at 59.

12. Id. See Jane Arraf, Syria’s Kurds Wanted Autonomy. They Got an Endless War, N.Y.
TimEs (Feb. 7, 2022), https://www.nytimes.com/2022/02/07 /world/middleeast/syria-kurds.html.

13.  See Stigall, supra note 6, at 61; Arraf, supra note 12.

14.  See Arraf, supra note 12.

15.  Group Denial: Repression of Kurdish Political and Cultural Rights in Syria, Hum.
RTs. WATCH (2009), https:/Aww.hrw.org/report/2009/11/26/group-denial/repression-kurdish-
political-and-cultural-rights-syria; see Arraf, supra note 12.
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independent sovereign state.'® However, it is not considered a strictly
“rogue territory” either.” The AANES has established a local government
within its territory and has engaged in cultural diplomatic missions with
European countries through art exhibits and representation offices.’® The
United States Commission on International Religious Freedom has
recommended the U.S. government “[rlecognize the AANES as a
legitimate, local government.”°

One source of opposition to international recognition of Rojava is
the Turkish government. The Turkish government has a complicated
history with the Kurdish people® and has lobbied to prevent Rojava from
gaining any form of official or unofficial international recognition.?
Turkey has responded negatively to the opening of Rojava representation
offices in European countries, despite assurances from European
governments that the representation offices do not hold any official
diplomatic status.?? The government’s hostility towards the AANES
stems from its strained relationship with the Syrian Kurdish People’s
Protection Unit (YPG), which is a core component of the SDF.% Turkey
views the YPG as an extension of the Kurdistan Workers Party (PKK) —
a group the Turkish government has battled since the 1980s, when the
PKK first started fighting for Kurdish autonomy in Turkey.? The Turkish
government, along with the U.S. government, has designated the PKK as
a terrorist organization, and Turkey views the PKK as one of its top
national security threats.?®

16. See Hubbard, supra note 2.

17. Stigall, supra note 6, at 62.

18. See After Belonging Closing Weekend: Oslo Architecture Triennale, E-FLUX (Nov.
26, 2016), https://www.e-flux.com/announcements/78967/oslo-architecture-triennale-2016after-
belonging/; Joey Hood, Biden’s Envoys Visit North Eastern Syrian to Reassure Mazloum Abdi,
INTEL. ONLINE (Sept. 9, 2021), https://www.google.com/search?client=safari&rls=en&q=Biden%
E2%80%99s+Envoys+Visit+North+Eastern+Syrian%2C+lIntelligence+Online&ie=UTF-8&oe
=UTF-8 (noting that AANES “opened its sixth diplomatic mission, in Geneva, on 9 October,” and
has other representation offices in Moscow, Berlin, and Paris).

19. U.S.CoMM’NON INT’L RELIGIOUS FREEDOM, ANNUAL REPORT 44 (2021).

20. See Turkey v Syria’s Kurds: The Short, Medium and Long Story, BBC (Oct. 23, 2019),
https://www.bbc.com/news/world-middle-east-49963649.

21. See Turkey Said “Uneasy” Over Syrian Kurdish Office in Sweden, HURRIYET
(Apr. 29, 2016), https://www.hurriyetdailynews.com/turkey-uneasy-over-pyd-office-stockholm-
says-no-diplomatic-status-granted-98470.

22.  See Turkey Said “Uneasy” Over Syrian Kurdish Office in Sweden, supra note 21.

23.  See Stigall, supra note 6, at 61; Turkey v Syria’s Kurds: The Short, Medium and Long
Story, supra note 20.

24.  Turkey v Syria’s Kurds: The Short, Medium and Long Story, supra note 20.

25.  See Stigall, supra note 6, at 61; Turkey v Syria’s Kurds: The Short, Medium and Long
Story, supra note 20.
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Rojava is primarily governed by local civilian councils® and has a
“nascent judicial architecture.”?” Counterterrorism matters are exclusively
dealt with in the Defense and Peoples Courts, but these proceedings lack
sufficient procedural rules that ensure fair trials and due process of law.?
Therefore, even if the SDF had the judicial infrastructure necessary to
prosecute FTFs, it is unlikely those convictions will be recognized
abroad.? The international community is also unlikely to accept AANES
prosecution of FTFs because Rojava is not an internationally recognized
state.*

When the U.S.-backed SDF brought an end to ISIS’s caliphate in
2019, the SDF took custody of the 2,000 FTFs that had come from over
fifty countries.3! Many of the FTFs came from European countries, such
as Belgium, France, and the United Kingdom, but nearly half came from
nations in the Middle East and Africa, such as Tunisia, Egypt, Saudi
Arabia, and Yemen.*? ISIS FTFs are motivated by their religious ideology
and served vital roles in the “religious, educational and judiciary
‘systems’ established within” the ISIS caliphate.®* Most Western FTFs
are on average twenty-six years old and come from Muslim immigrant
families.®* Moreover, a majority of FTFs were single when they left to
join ISIS and roughly fifteen percent were converts to Islam.*® While
many Western FTFs come from the “lower socioeconomic ranks of
society” this is not consistent across all Western countries that FTFs
originate from. A research paper published by the International Centre
for Counter-Terrorism—The Hague notes that foreign fighters that came

26. See Stigall, supra note 6, at 60.

27. Id. at63.

28. Seeid. at 64.

29.  Amr Jomaa, Addressing Jurisdictional Challenges in Prosecuting ISIL Fighters, 11
BERKELEY J. MIDDLE E. & IsLAmIC L. 18, 32 (2020).

30. See Elian Peltier & Constant Méheut, Europe’s Dilemma. Take in ISIS Families, or
Leave Them in Syria?, N.Y. TimMes (May 28, 2021), https:/iww.nytimes.com/2021/05/28/world/
europe/isis-women-children-repatriation.html?action=click&module=RelatedLinks&pgtype=
Article.

31. Charlie Savage, The Kurds’ Prisons and Detention Camps for ISIS Members,
Explained, N.Y. Times (Oct. 13,2019), https:/Mww.nytimes.com/2019/10/13/us/politics/isis-
prisoners-kurds.html [hereinafter The Kurds’ Prisons and Detention Camps).

32. See Jawaid, supra note 1, at 102-03; Savage, supra note 31.

33.  UN Col Syria 2021 Report, supra note 10, 11 125, 127.

34. Lorne L. Dawson, A Comparative Analysis of the Data on Western Foreign Fighters
in Syria and Iraq: Who Went and Why?, INT’L CTR. FOR COUNTER-TERRORISM 2 (2021),
https://icct.nl/app/uploads/2021/02/Dawson-Comparative-Analysis-FINAL-1.pdf.

35. 1d.

36. Seeid.
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“from North America and to a lesser extent the United Kingdom” did not
fit neatly into the “low prospects” model.*’

The SDF recognizes that it lacks the judicial infrastructure necessary
to adequately prosecute the roughly 2,000 ISIS FTFs it currently has in
custody.*® The Kurdish-led group originally intended for its detention
sites and makeshift prisons to serve as a short-term solution.*® That is why
it has repeatedly asked countries to repatriate their citizens.*® However,
many of the countries from which FTFs originated are refusing to take
them back.** Governments fear that incarcerating former ISIS fighters in
national prisons will radicalize their domestic prison populations.*?

The SDF’s inability to adequately hold and prosecute captured ISIS
members has resulted in prolonged pre-trial detentions and will continue
to do so.® If states refuse to repatriate their citizens and international
institutions, such as the United Nations and ICC, do not intervene, then
FTFs will be detained for indefinite periods of time or will escape SDF
custody and rejoin ISIS.** Therefore, it is in the global community’s
interest to find a way to promptly remove FTFs from Rojava and
prosecute them for any crimes they committed in furtherance of the
purpose and objectives of the ISIS caliphate. Moreover, with the recent
attack on the SDF-controlled Hasakah prison and a series of strikes
against Iragi military forces, it is clear that ISIS has not disappeared and
IS working to reorganize.* This means the issue posed by SDF detention
of FTFs will persist and may potentially grow as ISIS has proven to
possess an international draw.*

37. 1d.

38. See Stigall, supra note 6, at 64-65.

39. See Hubbard, supra note 2.

40. See Helen Maguire et al., Syria’s Kurdish Forces Call for UN Tribunal for Foreign
ISIS Fighters, ppA INT’L (Feb. 18, 2019).

41. See Stigall, supra note 6, at 65; Hubbard, supra note 2.

42. See Stigall, supra note 6, at 65; Charlie Savage, As ISIS Fighters Fill Prisons in Syria
Their Home Nations Look Away, N.Y. Times (July 18, 2018), https://www.nytimes.com/2018/
07/18/world/middleeast/islamic-state-detainees-syria-prisons.html.

43.  See Thousands of Foreigners Unlawfully Held in NE Syria, HUMAN RIGHTS WATCH
(Mar. 23, 2021), https://www.hrw.org/news/2021/03/23/thousands-foreigners-unlawfully-held-
ne-syria# (“The foreign detainees have never been brought before a court, making their detention
arbitrary as well as indefinite.”).

44.  See Savage, supra note 31; Hubbard, supra note 2.

45.  See Jane Arraf & Sangar Khaleel, U.S. Allies Retake Control of Prison in Syria,
Subduing ISIS Fighters, N.Y. TiMes (Jan. 30, 2022), https://www.nytimes.com/2022/01/30/
world/middleeast/isis-prison-syria.ntml?searchResultPosition=1; Jane Arraf & Ben Hubbard, As
Islamic State Resurges, U.S. Is Drawn Back into the Fray, N.Y. TiMES (Jan. 25, 2022), https://
www.nytimes.com/2022/01/25/world/middleeast/isis-syria.html?searchResultPosition=1.

46. See Arraf & Hubbard, supra note 45.
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I1l. ESTABLISHING SUBJECT MATTER JURISDICTION: RELEVANT
INTERNATIONAL LAW AND ITS APPLICATION TO ISIS

A.  How ISIS Is a Non-State Armed Group Party to a Non-
International Armed Conflict

The Syrian civil war meets the legal threshold of a non-international
armed conflict (NIAC).%” The classification of the civil war as a NIAC is
important because it establishes which international humanitarian laws
are applicable to parties involved in the fighting.*® Although there is no
formal definition of a NIAC, a definition has developed within
international legal jurisprudence.® The International Criminal Tribunal
for the Former Yugoslavia determined a NIAC exists when there is
“armed force between States or protracted armed violence between
governmental authorities and organized armed groups or between such
groups within a State.”°

When determining whether hostilities fall under NIAC there are two
relevant criteria to consider: (1) the intensity of the conflict; and (2) the
organization of the conflict.>* The intensity of the conflict focuses on the
battleground conditions and the impact the hostilities have on people and
property.5? Pertinent questions to ask when assessing intensity are:
(1) “How often do individual confrontations occur and how long do they
last?;” (2) “What types of weapons and military equipment are being
used?;” (3) “How many casualties have there been?;” (4) “What is the
extent of material damage?;” and (5) “Is there a large refugee
population?”%® The organization of the conflict, on the other hand, looks
at the logistical capabilities of the armed groups taking part in the
fighting.>* Factors that are relevant to organization are: (1) whether the
armed group has a command structure and enforces disciplinary rules;
(2) whether a headquarters exists; (3) the armed group’s “ability to

47.  UN Col Syria 2021 Report, supra note 10, 1 4.

48. See Johan de Wittlaan, Cumulative Prosecution of Foreign Terrorist Fighters for
Core International Crimes and Terrorism Related Offenses, EUROJUST 8 (2020), https:/imww.
eurojust.europa.eu/sites/default/files/Partners/Genocide/2020-05_Report-on-cumulative-prosecu
tion-of-FTFs_EN.PDF.

49. See Jelene Pejic, The Protective Scope of Common Article 3: More Than Meets the
Eye, 93 INT’L REV. RED CROSS 189, 191-92 (2011).

50. Prosecutor v. Tadic, Case No. IT-94-1-T, Opinion and Judgement of the Trial
Chamber, 1561 (Int’I Crim. Trib. For the Former Yugoslavia May 7, 1997) (footnote omitted).

51. de Wittlaan, supra note 48, at 8; Pejic, supra note 49, at 192.

52.  See de Wittlaan, supra note 48, at 8; Pejic, supra note 49, at 192.

53.  See Pejic, supra note 49, at 192.

54.  See de Wittlaan, supra note 48, at 8; Pejic, supra note 49, at 192.
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procure, transport, and distribute arms;” and (4) the “group’s ability to
plan, co-ordinate, and carry out military operations, including troop
movements and logistics.”®

Although the Syrian civil war had already been classified as a NIAC
when ISIS emerged in 2014, it is still important to explain why ISIS
constitutes a non-state armed group subject to IHL.® The United Nations,
the news, and governments primarily refer to ISIS as a terrorist
organization.®” However, since 2014, I1SIS has committed violent attacks
as part of a broader policy aimed at establishing and maintaining its
caliphate or proto state.*®

In its attempt to establish a caliphate, ISIS has carried out attacks
across Iraq and Syria and used violence and fear to maintain order in
territories it captured like Mosul, Raqga, and Tikrit.> ISIS did not commit
violent crimes across Syria and Iraq for the sole purpose of provoking a
state of terror in the general public or to compel the Syrian government to
do or abstain from some act, which are two prevailing definitions of
terrorism within international law.® Rather, ISIS used violence and force
to establish and maintain authority over a political-religious proto state or
quasi-state.* Once ISIS established its caliphate in 2014, it moved beyond
the designation of a terrorist group or insurgency, as for years it ruled over
a population of some eight million people, controlled a territory larger

55.  Pejic, supra note 49, at 192.

56. See UN Col Syria 2021 Report, supra note 10, { 4.

57.  See de Wittlaan, supra note 48, at 7; Rukmini Callimachi, ISIS Caliphate Crumbles
as Last Village in Syria Falls, N.Y. TiImMEs (Mar. 23, 2019), https://Awww.nytimes.com/2019/03/23/
world/middleeast/isis-syria-caliphate.html (“A four-year military operation to flush the Islamic
State from its territory in Iraq and Syria ended on Saturday as the last village held by the terrorist

group was retaken . . . .”).
58. See Brynjar Lia, Understanding Jihadi Proto-States, 9 PERSPS. ON TERRORISM 31
(2015).

59. See Willem Theo Oosterveld & Willem Bloem, The Rise and Fall of ISIS: From
Evitability to Inevitability, THE HAGUE CTR. FOR STRATEGIC STUD. 7-8 (2017); ISIS Fast Facts,
CNN EDITORIAL RESEARCH (Mar. 9, 2022), https://edition.cnn.com/2014/08/08/world/isis-fast-
facts/index.html [hereinafter ISIS Fast Facts]; Rep. of the Indep. Int’l Comm’n of Inquiry on the
Syrian Arab Republic, Human Rights Council, Twenty-Eighth Session, {52, U.N. Doc.
A/HRC/28/69 (2015) [hereinafter UN Col Syria 2015 Report].

60. See Defining Terrorism, UN OFFICE ON DRUGS AND CRIME, https:/ww.unodc.org/
edjlen/terrorism/module-4/key-issues/defining-terrorism.html.

61. See Oosterveld & Bloem, supra note 59, at 9; Will McCants, How the Islamic State
Declared War on the World, FOREIGN PoL’y (Nov. 16, 2015), https://foreignpolicy.com/2015/11/
16/how-the-islamic-state-declared-war-on-the-world-actual-state/ (“‘We have only recently grown
accustomed to thinking of the Islamic State as an actual state . . . .”).
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than the United Kingdom, and established “an extensive bureaucracy,
infrastructure, police, courts, and many other state attributes.””®2

The intensity of ISIS’s attacks and the group’s level of organization
speak to why ISIS should be viewed as an armed party to a NIAC and
subject to IHL.%® The fighting between ISIS and other armed groups has
resulted in a staggering number of casualties and deaths.®* ISIS is also
responsible for inflicting wide scale property damage through
“indiscriminate attacks using mortars and rockets, as well as improvised
munitions.””®® This includes destroying culturally significant sites such as
a holy tomb from the eighth century BC in Iraq and a 500-year-old shrine
and tomb in Palmyra, Syria.®® Moreover, according to a report by the
Independent International Commission of Inquiry on the Syrian Arab
Republic (UN Col Syria) more than 11.5 million people have been
displaced by the conflict in Syria, and many of their homes have been
damaged or destroyed.®’

During its peak between 2014-2016, ISIS was considered a “well-
organized, dominant armed force in control of extensive territory.”s It set
up governing committees in territories it captured to ensure sharia law was
enforced,®® and in Ragga, the group’s de facto headquarters, ISIS
maintained a “harsh, rigid administrative system,” which included police
forces, courts, and agencies responsible for media, recruitment, and
education.”

As such, ISIS’s actions in Syria and Iraq should not be viewed as
acts of terrorism, but rather as part of an organized policy that centered on
promoting the continued existence of its caliphate or proto-state.”* The
ISIS caliphate possessed many of the characteristics of a “jihadi proto-
state.””? For example, it promoted iconoclasm and framed its mission as
an international project that was acting in solidarity “with other jihadi
proto-state projects.””®* Moreover, the caliphate acted aggressively

62. Lia, supra note 58, at 32.

63. See de Wittlaan, supra note 48, at 7, 9-10.

64. More Than 9,000 Killed in Battle for Mosul: AP, AL JAazeera (Dec. 20, 2017),
https://www.aljazeera.com/news/2017/12/20/more-than-9000-killed-in-battle-for-mosul-ap.

65. See UN Col Syria 2021 Report, supra note 10, § 30; ISIS Fast Facts, supra note 59.

66. See ISIS Fast Facts, supra note 59.

67. UN Col Syria 2021 Report, supra note 10, 1 43.

68. Id.133.

69. See de Wittlaan, supra note 48, at 9.

70. UN Col Syria 2021 Report, supra note 10, 1 36. See de Wittlaan, supra note 48, at 9.

71. See Lia, supra note 58, at 32 (classifying the ISIS caliphate as a jihadi proto-state).

72. 1d. at 35-36.

73. Id. at 36. See ISIS Fast Facts, supra note 59.
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towards its neighboring states and the international community as a
whole.” An ISIS strategy manual explicitly “advocates attacking civilians
in enemy lands to deter their governments from interfering in jihadi state-
building projects.”™ Lastly, ISIS developed an administrative
bureaucracy that allowed it to govern its territory and maintain authority,
a key component of jihadi proto-states.’

B.  International Laws That Apply to ISIS as a Party to a NIAC

As an armed non-state party to a NIAC, ISIS is subject to IHL and
Common Article 3 of Geneva Convention Il1.”” Common Atrticle 3
governs the treatment of prisoners of war and civilians in “conflicts not of
an international character.””® Although Protocol 1l to the Geneva
Conventions also sets out rules for the protection of POWSs and civilians
in NIAGCs, it is not applicable to the conflict in Syria because Syria is not
party to Protocol 11.”° The UN Col Syria has accused multiple armed
parties in Syria of perpetrating war crimes and crimes against humanity
in violation of IHL.% These are two of the four core international crimes.®

The Geneva Conventions set forth acts that constitute war crimes
under IHL.22 Article 50 of Geneva Convention | describes “grave
breaches” of the Convention as acts such as “wilful killing, torture or
inhumane treatment . . . wilfully causing great suffering or serious injury
... and extensive destruction or appropriation of property.”® Geneva
Convention I is not applicable to NIACs in a formal sense because it only
applies to international armed conflicts.® However, the rules contained in

74. See Lia, supra note 58, at 36.

75. McCants, supra note 61.

76. Seeid.

77. Seede Wittlaan, supra note 48, at 8.

78. Geneva Convention Relative to the Treatment of Prisoners of War, art. 3, Aug. 12,
1949, 6 U.S.T. 3316 [hereinafter Common Article 3].

79. See de Wittlaan, supra note 48, at 8.

80. See UN Col Syria 2021 Report, supra note 10, {1 34-35.

81. Core International Crimes, EUROJUST, https://www.eurojust.europa.eu/crime-types-
and-cases/crime-types/core-international-crimes.

82. See Geneva Convention for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field art. 50, Aug. 12, 1949, 6 U.S.T. 3114 [hereinafter Geneva
Convention I]; Common Atrticle 3, supra note 78; Rome Statute, supra note 8, art. 8 (incorporating
acts listed in the Geneva Conventions into the Rome Statute’s definition of war crimes).

83. Geneva Convention I, supra note 82, art. 50.

84. War Crimes, UN OFFICE ON GENOCIDE PREVENTION AND THE RESPONSIBILITY TO
PROTECT, https://www.un.org/en/genocideprevention/war-crimes.shtml.
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the treaty have long been considered part of customary international law
(CIL) that is binding on all parties to an armed conflict.®®

The illegality of the depraved conduct outlined in Article 50 is
reinforced in Common Article 3, which states that parties to a NIAC must
treat “[p]ersons taking no active part in the hostilities” humanely.t® The
Article sets out four broad categories of actions forbidden under the
Convention, specifically: (1) “violence of life and person,” with particular
emphasis on “murder of all kinds, mutilation, cruel treatment and
torture[;]” (2) the “taking of hostages[;]” (3) “outrages upon personal
dignity, in particular humiliating and degrading treatment[;]”” and (4) “the
passing of sentences and the carrying out of [extrajudicial] executions

...%" The Rome Statute, which is the founding document of the ICC,
incorporates the acts listed in the Geneva Conventions into its definition
of war crimes.® The Rome Statute also specifies that the Court has
jurisdiction over these crimes, particularly when they are “committed as
part of a plan or policy or as part of a large-scale commission of such
crimes.”®® The applicability of Common Article 3 and CIL to ISIS FTFs
IS important in establishing the ICC’s and an ad hoc tribunal’s subject
matter jurisdiction over cases brought against FTFs under international
law.

ISIS committed a slew of war crimes during the years it spent
establishing and trying to maintain its caliphate.®® As such, FTFs in SDF
custody could, and should, be prosecuted for war crimes through
international courts. ISIS committed acts of violence, primarily extra-
judicial executions and torture, against civilian populations and detainees
under its control to ensure complete allegiance to the armed group and
strict adherence to sharia law.** Often ISIS would stone or execute
civilians in public spaces who were accused of violating sharia law or
affiliating with other armed groups and would force passersby to watch.®
ISIS is also accused of having committed enforced disappearances, “cruel
treatment, hostage-taking, rape and sexual violence, forced pregnancy,
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88.  See Rome Statute, supra note 8, art. 8.
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90. See UN Col Syria 2021 Report, supra note 10, 11 34-35; UN Col Syria 2015 Report,
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the use and recruitment of children in hostilities and attacking protected
objects . . . as well as other serious violations of IHL.”%

Furthermore, in regard to the Rome Statute’s definition of war
crimes, there is compelling evidence that ISIS committed these atrocities
“as part of a plan or policy.”® The UN Col Syria noted in a 2015 report
that ISIS “organize[d] these acts of violence against civilians, evincing an
organizational policy.”® ISIS implemented this policy as a way to ensure
submission to its authority and the continued existence of its caliphate.®

Unlike genocide and war crimes, crimes against humanity are not
codified in their own specific treaty.®” However, Article 7 of the Rome
Statute sets forth which acts constitute crimes against humanity and
“reflects the latest consensus among the international community on this
matter.”®® Many of the acts listed in Article 7 are also considered war
crimes.® The key difference between war crimes and crimes against
humanity is that the latter are “committed as part of a widespread or
systematic attack directed against any civilian population, with
knowledge of the attack.””1®

“[K]nowledge of the attack™* in this context means knowledge the
act was perpetrated in furtherance of a broader policy or systematic attack
against the civilian population.l®? It does not mean that the individual
perpetrator, here an FTF, had knowledge of all of the specifics of ISIS’s
policy.1%® According to the Appeal Chamber of the International Criminal
Tribunal for Former Yugoslavia, to determine whether an attack is
“widespread” one must look to the “large-scale nature of the attack and
the number of targeted persons.”'** “Systematic” on the other hand refers
to “the organised nature of the acts ... and the improbability of their
random occurrence.”%
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Members of ISIS are guilty of having committed massacres and
unlawful killings in many of the territories under its control, such as Ar
Raqgah, Dayr az Zawr, Al Hasakah, and Aleppo governorates.'® ISIS has
also routinely committed enforced disappearances, mutilation and torture
of civilians, and rape, which are also listed under Article 7 of the Rome
Statute.'%” Like with its commission of war crimes, ISIS’s actions satisfy
the “widespread or systematic” element of crimes against humanity
because individual acts of violence were committed as part of a broader
organizational policy.*%®

The ICC and an international tribunal also have subject matter
jurisdiction over the crime of genocide!® and can prosecute FTFs for
genocidal acts if there is evidence linking individual FTFs to the killing
or persecution of Yazidis.*° The UN Col Syria stated in a 2016 report that
ISIS has committed the crime of genocide against the Yazidis through
killings, sexual slavery, torture, the inflictions of life that bring about a
slow death, and other means.!** The Commission found that “ISIS
commit[ted] the crime of genocide against individual Yazidis, as an
incremental step in their overall objective of destroying this religious
community.”*2 Thus, acts of individual violence committed against the
Yazidis satisfies the special intent requirement of genocide.!® It is
possible that the SDF has jurisdiction over FTFs who committed acts of
genocide against the Yazidi community located in the Al-Hasakah
governorate, an area under Rojava’s control.!*#
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IV. PROSECUTION OF FTFS’ VIoLATION OF IHL IN THE ICC OR AN AD
HocC INTERNATIONAL TRIBUNAL

The international community can prosecute members of ISIS for
these violations of IHL in two different forums. The first is the ICC and
the second is an ad hoc international criminal tribunal that operates under
the authority of the United Nations.'*®* The continued fighting in Syria, the
constant threat of a Turkish attack on the SDF (an adversary of the
Turkish government), and the SDF’s inability to adequately hold and
prosecute captured FTFs poses a security challenge to the international
community as a whole.'*® Furthermore, international prosecution is
preferable to leaving prosecution of FTFs to the Syrian government. If the
SDF were to transfer custody of FTFs over to the Syrian government, any
judicial proceedings conducted would be a sham and undermine the
legitimacy of international law.

While there are many benefits to prosecuting FTFs in international
institutions, there are also significant challenges. The Syrian Arab
Republic is not a signatory to the Rome Statute, which limits the ways the
ICC can exercise its jurisdiction.!® For prosecution to occur in either
forum, UNSC action is necessary.® Yet Russia and China—two
permanent members of the UNSC—have previously opposed UN
interference in Syria.**® Additionally, there is likely to be push back from
Turkey, which does not wish to see the AANES receive any form of
international recognition, whether it be in an official or unofficial
capacity.*?* However, Turkey is not a permanent member of the UNSC,
so it will be unable to veto a UNSC referral to the ICC or the creation of
an international tribunal.
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A.  Prosecution in the ICC

Although the ICC has traditionally focused on prosecuting those
most responsible for violations of IHL, the Office of the Prosecutor
announced in 2019 its openness to bringing cases against “notorious or
mid-level perpetrators.”? The ICC can exercise its jurisdiction over FTFs
in SDF custody through two different means.'? The first is by a UNSC
referral and the second is based on the nationality of the FTF.*24

Article 13(b) of the Rome Statute allows the ICC to investigate and
prosecute core crimes when the UNSC refers a “situation” to the
Prosecutor.'? For this to occur all five permanent members of the Security
Council must agree to the referral.!?® The UN Col Syria and UN member
states have repeatedly called on the UNSC to refer the situation in Syria
to the ICC, but this has not yet happened.*?” In February 2014, the UNSC
crafted a draft resolution to refer the situation in Syria to the ICC, but
China and Russia vetoed the measure.'?® Russia shares an alliance with
the Assad government, so any action that applies to Syria as a whole will
be unsuccessful .1

One way to reduce Russian opposition to ICC referral is by narrowly
defining the “situation” the UNSC refers to the ICC.1** The UNSC could
limit the referral to 1SIS’s actions,**! or it could frame the situation even
more narrowly by limiting the referral to the actions of FTFs in SDF
custody. Russia has shown support for the SDF and AANES and has
proposed the Syrian Constitution recognize the autonomous region of
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Rojava.’® Therefore, limiting the situation to the prosecution of FTFs in
SDF custody increases the likelihood of a successful referral.

The Rome Statue does not define what constitutes a “situation.”33
The one requirement Avrticle 13(b) sets forth is that the situation involves
“one or more” of the core international crimes listed in Article 5 of the
treaty.'* There is debate within academic and legal communities about
whether limiting a UNSC referral to specific actors is permissible.?® In
Prosecuting Crimes of International Concern: Islamic State at the ICC,
Coman Kenny notes how individuals that oppose limiting the referral to
certain actors often point to Uganda’s self-referral.®*¢ In its referral, the
Ugandan government sought to limit ICC jurisdiction to the actions of the
Lord’s Resistance Army.*” However, when accepting the referral, the
acting Prosecutor stated its office would be “analyzing crimes within the
situation of northern Uganda by whomever committed.”*® Still, there are
other instances when the UNSC has limited its referrals to exclude certain
persons from the ICC’s jurisdiction.®®*® For example, in the UNSC’s
referral to the ICC on the situation in Darfur, the Council decided that
“nationals . . . from a contributing State outside the Sudan which was not
a party to the Rome Statute would be subject to the exclusive jurisdiction
of that contributing State.”**° The Office of the Prosecutor has recently
stated there are “numerous benefits” to pursuing “narrower cases,” such
as facilitating the “development of procedural and substantive
jurisprudence,” and providing “deeper and broader accountability” that
will increase the “prospect of conviction in potential subsequent cases
against higher-level accused.”*

The Office of the Prosecutor has incentive to follow a UNSC referral
that is narrowly tailored to the commission of crimes by FTFs in SDF
custody. ISIS has perpetrated atrocities in Syria since 2014 and has largely
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gone unpunished.*? It is in the ICC’s interest to ensure these crimes are
prosecuted and some form of justice is achieved. If the ICC fails to accept
a tailored referral, then FTFs will likely face prolonged pre-trial detention
in violation of international law.** Countries are reluctant to repatriate
their citizens and the international community has yet to propose an
alternate plan.*** The ICC’s failure to act in the face of such brazen human
rights violations will undermine the institution’s legitimacy, which many
already consider compromised.4

Article 12(b) of the Rome Statute offers an alternative basis of
jurisdiction. It allows the ICC to exercise jurisdiction when the accused is
a national of a State party to the Rome Statute.'*® The primary drawback
to this form of jurisdiction is that the ICC will be unable to prosecute
many FTFs in SDF custody. Almost half of the FTFs in SDF prisons are
from countries not party to the Rome Statute such as Egypt, Saudi Arabia,
and Yemen.¥ However, the ICC can exercise jurisdiction over the
hundreds of FTFs who came to Syria from Europe and are nationals of
countries like France, the United Kingdom, and Germany who are parties
to the Rome Statute.™*® One possible benefit of this approach is that it
limits the pool of potential cases the ICC Prosecutor can try, which means
more resources can be devoted to each case. Given the ICC’s limited
resources,* the less individuals it has to try, the more likely it will be to
take on cases against ISIS FTFs and begin investigating crimes committed
by these individuals in Syria.
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B.  Prosecution Under an Ad Hoc International Criminal Tribunal

Since 2019, the SDF has called on the United Nations to establish an
international criminal tribunal to prosecute FTFs in northern Syria.*>
Chapter V11 of the UN Charter gives the UNSC the authority to establish
such a tribunal upon a determination of “a threat to peace, breach of peace,
or act of aggression.”*! Tribunals are particularly well suited for SDF
detention of FTFs as in the past they were “intended to deal with a specific
and limited crisis.”*%2

Like with a UNSC referral to the ICC, Russia is likely to obstruct
any effort to create an international tribunal tasked with prosecuting
violations of IHL in Syria.**®* However, the UNSC plays a much greater
role in the prosecution of individuals in a tribunal than it does through the
ICC.%* The UNSC is responsible for establishing the parameters of a
tribunal, including its subject-matter jurisdiction, personal jurisdiction,
territorial jurisdiction, and temporal jurisdiction.*®® Additionally, the
UNSC has approval over the court’s overall organization and its
location.® The UNSC’s extensive control over the tribunal should allow
it to come up with a proposal that satisfies all parties involved in the
process to some extent.

Members of the Security Council can discuss among themselves
how much authority to grant an international tribunal when prosecuting
FTFs.” The UNSC can draft the tribunal’s founding document narrowly
so it only pertains to violations of IHL by former ISIS FTFs currently
detained in SDF facilities.*® To achieve this, the UNSC should limit the
tribunal’s personal jurisdiction to FTFs in SDF custody. It should also
limit the tribunal’s temporal jurisdiction to crimes committed by FTFs
between April 2013, when ISIS absorbed the Syrian based terrorist group
known as Jabhat al-Nusra, and March 2019 when the SDF reclaimed the
last of ISIS’s territory.’*® Alternatively, the UNSC could limit the
tribunal’s temporal jurisdiction to core crimes that occurred between 2014
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and 2019, as it was not until 2014 that I1SIS began receiving an influx of
FTFs in both Iragq and Syria.'®°

The situation in Rojava regarding SDF custody of FTFs is well
suited for an international tribunal. The SDF has made it clear that it lacks
the resources to prosecute the FTFs in its custody and has repeatedly
called on the international community for help.®* The UN Col Syria and
some European nations have also suggested the UNSC should establish a
tribunal.’®2 While the Syrian government is likely to oppose the creation
of an international tribunal within its borders, it is currently confronting
multiple challenges that could persuade the Assad regime to consent to
UN intervention.’®® If an international tribunal is not established and
countries continue to refuse to repatriate their citizens, then it could fall to
the Syrian government to prosecute the FTFs detained in SDF facilities.'®*

One of the Syrian’s government current challenges is ISIS’s
continued presence within Syria.®® ISIS’s attack on Hasakah prison in
January 2022 illustrates how the group is still strong and has not given up
on re-establishing its caliphate.’®® The ISIS threat means fighting will
likely continue in Syria for the foreseeable future. Second, throughout the
eleven-year civil war Syria has sustained significant amounts of
infrastructural damage that will be costly to rebuild.**” The Syrian
government could welcome an international tribunal so it does not have
to bear the cost of prosecuting the FTFs in addition to the cost of
reconstruction. Third, the dire state of Syria’s economy has created
domestic discontent that requires immediate attention.*®® The civil war has
cost Syria hundreds of billions of dollars and reduced its economy to a
third of its size.'®® More than eighty percent of Syrians live in poverty and
the Syrian currency has collapsed.t” The economic problems plaguing
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the state has led to tension within the ruling elite.!”* Syria’s collapsed
economy could weaken the Assad regime’s opposition to an international
tribunal, as international intervention could allow the government to turn
its resources and attention to the serious domestic issues it is facing.

V. BROADER CHALLENGES TO INTERNATIONAL PROSECUTION

Aside from UNSC cooperation, two of the largest obstacles to
international prosecution via the ICC and an ad hoc international tribunal
are: (1) compiling sufficient evidence to prosecute FTFs for specific
violations of IHL; and (2) determining where to detain FTFs pre-trial as
well as post-conviction. International courts’ investigative resources are
often limited, and it can be difficult to amass evidence that ties individual
FTFs to specific war crimes and crimes against humanity.t’? Furthermore,
both the ICC and the United Nations lack a detention facility that is large
enough to hold the 2,000 FTFs currently in SDF detention while awaiting
trial.}”® The ICC also does not have a long-term detention facility where
convicted individuals can carry out their sentences.'’* Rather, it reaches
an enforcement agreement with a state party to the situation or Rome
Statute that agrees to take custody of the convicted individual.*”® The ICC
could have a difficult time reaching enforcement agreements with
European countries who have been unwilling to repatriate their citizens in
SDF custody out of fear that they will radicalize domestic prison
populations.’® Moreover, although the United Nations does have a long-
term detention facility in the Netherlands, it only has the capacity to hold
approximately fifty people.”

A.  The Challenge of Limited Investigatory Resources

It will be difficult for the ICC Office of the Prosecutor and the
prosecutor for an international tribunal to gather evidence of crimes
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committed by FTFs. International courts often have deficient
investigative resources and capabilities, which stymie prosecutors’
attempts to obtain successful convictions.!’® The investigative challenges
international prosecutors face are often a result of their limited budgets
and the inherent difficulty of investigating violations of IHL."® The
preservation of evidence is particularly difficult for international crimes,
which are generally not investigated until “quite some time after the
crimes have occurred.”*® Therefore, it is likely it will be challenging for
prosecutors to obtain a large quantity of evidence that links individual
FTFs to the commission of specific war crimes and crimes against
humanity.'8* For example, witness statements are a key aspect of the
investigatory process.’®2 However, the Syrian civil war has led to the
displacement of millions of Syrian refugees,'®* which will make it
extremely difficult to track down witnesses to the commission of crimes
by FTFs. Furthermore, some of these crimes may have occurred more
than eight years ago.'® Thus, even if investigators are able to track down
relevant witnesses, their memories may be so faded that their statements
are no longer reliable enough to serve as admissible evidence.
Additionally, continued fighting in the Syrian Arab Republic means it is
unlikely investigators can go and conduct the “boots on the ground” type
fieldwork that is often required of criminal prosecutions.

There are a few resources available to international prosecutors that
could support them in their investigative efforts, such as the UN
International, Impartial and Independent Mechanism (I1IM). The UN
General Assembly established 111M in 2016 “to assist in the investigation
and prosecution of persons responsible for the most serious crimes under
international law committed in the Syrian Arab Republic since March
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2011.”'8 The I1IM does not actually prosecute individuals but compiles
materials to help prepare for future prosecutions.’®” It collects evidence
from a variety of different sources such as UN entities, NGOs,
foundations, and individuals.*® It also conducts interviews with witnesses
and will collect forensic evidence when appropriate.’®® To facilitate
information sharing and ensure organization, the 11IM has created a state-
of-the-art IT system to store its evidence collection.'® The I1IM has also
developed an evidentiary module that collects evidence that specifically
establishes “the existence of a systematic attack against a civilian
population to support charges of crimes against humanity for ISIL-related
conduct in the Syrian Arab Republic.”*** Thus, the 11IM database could
be extremely helpful to the ICC Prosecutor and the prosecutor of an ad
hoc tribunal in prosecuting ISIS FTFs in SDF custody for crimes against
humanity.

Another potential source of evidence for prosecutors is the Internet
and social media.**? Individual combatants who are a part of an organized
armed group or terrorist group are increasingly “posting self-
incriminating material on social media (e.g. Facebook).”** An added
benefit of electronic evidence is that it’s quality will not degrade with the
passage of time like eyewitness testimony or forensic evidence. The
average age of Western FTFs traveling to Syria is twenty-six years old,
and research shows persons between the ages of eighteen and twenty-nine
constitute a large percentage of Facebook users, Twitter users, and
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Instagram users.'** Therefore, it is likely that ISIS FTFs are active on
social media.

An example of how social media postings can be useful in the
prosecution of FTFs can be seen in a 2014 investigation in the United
Kingdom.’ There, the government was investigating a British citizen
who was charged with fighting in the Syrian Arab Republic.?®® The
investigation turned up thousands of the accused’s tweets who was
“reported to have been very active on Twitter, posting in the region of
10,000 tweets.”*¥” Twitter is a particularly useful social media platform to
search for evidence on FTFs, as investigative units can conduct location-
based searches, user-specific searches, and temporal specific searches.!®

Similarly, in Prosecutor v. Ladjedvardi, German prosecutors were
able to successfully convict a German FTF for war crimes using social
media.’*® The defendant had uploaded photos of himself posing with
severed heads of enemy combatants impaled on metal rods to a Facebook
page with limited privacy settings.?® There were also stored copies of this
image on his mother’s phone.®* The defendant was convicted of
“degrading and humiliating treatment of protected persons” and
sentenced to two years imprisonment.2%2

B.  The ICC's and United Nations’ Limited Detention Capability

The ICC nor the United Nations have a detention facility that is large
enough to hold the 2,000 FTFs in SDF custody while awaiting trial.2* The
UN prison in the Netherlands can only hold approximately fifty
individuals, which includes pretrial and post-conviction detainees.?** The
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ICC on the other hand lacks a long-term detention facility for convicted
individuals altogether.2® Once defendants are convicted in the ICC, they
serve their sentences outside of the Netherlands, ““subject to an agreement
between the ICC and the State of enforcement.” 2

It seems unlikely that States will offer to incarcerate convicted FTFs
in national facilities. One of the primary reasons countries have been
reluctant to repatriate FTFs is because they fear they will radicalize
domestic prison populations.?®” A potential solution to the detention issue
is having countries provide financial aid to the SDF so they can fortify
their detention facilities and minimize overcrowding in them.?%® So far,
the United Kingdom and the United States are leading the way in helping
the SDF expand and secure their detention sites.?®® With international aid
and improved facilities, the SDF could be willing to continue detaining
FTFs and let any convicted individuals carry out their sentences in
Rojava. The SDF could use its continued detention of FTFs as a
bargaining chip to gain international recognition. If European countries
are unwilling to repatriate their citizens and incarcerate them for
violations of IHL in national prisons, then SDF custody will be the only
other viable option. It is unlikely the Syrian government will be willing to
take over custody of the approximately 2,000 FTFs in SDF custody, as
the Syrian government will have to use its resources rebuilding Syria’s
infrastructure and economy.?® The limited number of solutions to the
situation in Rojava provides the SDF with some leverage in any
international discussions or negotiations concerning the prosecution of
FTFs in their custody.
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VI. CONCLUSION

The imprisonment of thousands of ISIS FTFs in Rojava poses a
security risk to the international community and undermines the
legitimacy of international law governing armed conflicts. Detainees are
experiencing prolonged pretrial detention and are being held in unsecure
makeshift prisons that are subject to attack. Countries must act soon to
repatriate their citizens in SDF custody or international institutions will
be required to offer alternate solutions.

While international prosecution of FTFs is a viable alternative to
repatriation in theory, it is unlikely prosecution in the ICC or a tribunal is
practically feasible. Even if the UNSC manages to establish a basis for
international prosecution in the ICC or a tribunal, the ICC’s and UN’s
limited detention space will remain an obstacle. Furthermore, it will likely
be years before an actual prosecution will take place, as prosecutors will
need time to investigate violations of IHL and compile sufficient
evidence. By that point, many FTFs could have escaped SDF custody
given the SDF’s inadequate detention facilities and the ongoing fighting
in the region. The most expedient solution to the crisis in Rojava is putting
pressure on countries to repatriate their citizens.



