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During the last six years, Mexico's economic and legal environment has
changed rapidly and profoundly. Among other important developments, the
Mexican government has adopted & new industrial and commercial policy that
is designed to create balanced industrial development, an increasing numbers. of
jobs for Mexican citizers, and a strong export sector. The government hopes (o
attain these goals by deregulating the economy, actively promoting exports, and
encouraging growth in the domestic market.

Although some parts of this program affect the economy as a whole,
deregulation effors have been aimed primarily at the fundamental prerequisites
of industrial growth, ssch as communications, transportation, oil, manufacturing,
electricity, and industrial property.’ Many “deregulation” programs, however,
actually impese increased regulation. These programs have been enacted in
sectors of the economy where conflict would likely retard economic growth, in
the absence of a regulatory scheme.

Within this context, a brief discussion of the current state of Mexican law

1. Deborab Rinew, War ke Mambers Tell U5 Growing Coafldence in the Mevican Eronsery, BUS.
bimx Sp. BA 1992, w1 63, -
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and governmental policy may prove useful 1o the US. entrepreneurs and
l.tlm?uwiﬂhiﬂ attempl to conduct basiness in Mexico, The purpose of this
article is therefore to highlight and explain aspects of Mexican business law that

may be surprising cr alarming to foreign entreprencurs in Mexico,
I CoMMERCIAL TRANIACTIONS
A Background

The Mexican ecopomy expanded dynamically during the 1930's and
1960°s, &t & rate that far owtstripped the growih of the other Latin American
nations.” Beginning in 1968, however, the rate of Mexican econosmic expansion
slowed dramatically as populism became the guide for government decision-
making’ President Luls Echeverria (1970 - 1976) identified a few key
governmental problems (legitimsey, consensus, injustics) and attemped o solve
them." The economy's performance was sacondary in Echeverria’s priorities,
and Mexico's economic slowdown conlinued as a result.’

In 1977, President José Lopez Portillo (1976 - 1982) implemented a
financial recovery program that mitially appeared to stimulate the sconomy.”
After the discovery of vast oil reserves in Mexico during the late 1970,
however, the economy became dependent on the volatile petroleum market, and
the capital flight and decline in revenues that accompanied the 1981 collapse of
oil prices destroyed the modest recovery that had been schieved”

In 1982, Mexico requested a moratorium on payment of its foreign debi,
and nationalized jts banks when this request was refused” The disastrous results
of the ensuing financial crisis led President Miguel de la Madrid (1982 - 1958)

1 Ser RomEmto MEwEl & Lua Rumo, Mporo's Difusds: Tim Poumca Oesams of
Boosioaic Cxisas 4-115 (1984)
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1o attempt to create a foundation for stable economic growth." De la Madrid
began to shift Mexico's export profile from petroleum toward manufscined
goods, and from probectionism towards free trade, thereby laying the groundwork
for Mexico's participation in the North American Free Trade Agreement
(NAFTA)®

Under President Carlos Salinas de Cortart (1988-1994), the Mexican
economy has again begun to grow steadily, and experis predict that this growth
will last bevond Salinas” term of office.” In the realm of international trade,
the Salinas Administration went far beyond tariff cuts by proposing that Mexico
Jjein the U.S. and Canads to create a free trade zone, and by agrecing to change
Mexican economic policy radically in order to do s0."”

Mezxico is currently America’s third-largest trading partner.”  Since
1985, Mexico has reduced its average tariff level 1o nine percent, which is only
double that of the US. and only moderately higher than that of Canada.™
Mexico has also drastically reduced its import licensing requirements, thereby
enabling trade between the two couniries 1o continoe 1o increass.”

# _mnmwmmq;ml A Look i Fareign [mveciedar
Under Mazion's Recess Guidelings, T3 Tex, by L1 417, 422 (1988)
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B The International Seiting
L. Mexican Accession to the General Agreement on Tariffs and Trade

As one of its first steps toward more active participation in the world
marketplace, Mexico signed and adopted the General Agreement on Tariffs and
Trade (GATT) on July 25, 1986.* The Mexican Senate ratified the GATT later
that year, and the Mexican Adhesion Protocol was published on Movember 26,
1986 in the Diario Oficial, the journal in which Mexico pablishes its official
statutes and decrees.” As a resull, the countries with which Mexico trades now
have the benefits of the uniform rules, procedures, and other trade regulation
mechanisms provided in the GATT.

1 Regional Trade Pacts: The Nonb American Free Trade Agreement

In April 1985, the Mexican Minister of Tmde, Héctor Hemandez,
announced Mexico’s intention o negotiate a trade agreement with the United
States.™ Afier a series of meetings with U.S. Trade Representative William
Brock, Mexico and the U.S. signed a Famework Agreement in 1987, in which
the two nations agreed on: (1) the need to eliminaie non-tariff barriers io trade;
(2) the role that the GATT should play in the countries” trade relationship; and
(3) the need for commerce in the development of the ULS.-Mexico border
region.”
An Understanding on Trade and Investment (Understanding), signed in
1989, superseded the 1987 Framework Agreement™ This Understanding

16, Edusrda Sigarinos, Legal Framework for he Sale of Gosds inte Mence, 12 Hous, ). ire L
291, 292 (19900, citing Genersl Agreemnt on Teriffs snd Trade, Oct. 30, 1947, 61 St A3, 33
WN.TE. [hereimafter GATT)

17, Informacidn Bdsica Sobee el GATT y ol Desarredio indusmrial y Comercinl de Mézico, DR
SEMano, Mo 59 (1985) (explassing the advantuges of pasticipation in the OATT)

I8, Ser gensrally B Sandoval, Mesico's Pack Towsrds the Free Trade Agreement with the L5, 23
DerER - AERIEAN L REV. 133 (1991)

19, Ad st 137-138, cining Understanding Between the Ouvemment of the United States of America
and the Oovermment of the Unlied Mexican 5istes Concerming o Frameswk of Princigle and
Mhmmmdmmh.mm.ﬂl.-m
27 LML 439 (1588
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furihered the gradual process toward free trade between the two countries. While
the 1987 Agreement provided only general directives, the 1969 Understanding
obligated both countries to take concrete steps toward reducing barriers to

lim_i‘l

The 1989 Undersianding also prompted Mexico and the U.S. 1o begin
negotiations for a comprehensive trade agreement. Shortly thereafier, Canada
expressed its willingness to join these negotiations.™ The talks resulied in the
proposed North American Free Trade Agreement (NAFTA}, which must still be
mtified by the Mexican, Canadian, and Mexican legislatures.™ NAFTA is a
muajor step towand eliminating all trade barrers among the North American
nations, and Mexico has substsntially amended much of its intermational trade
law in onder to comply with NAFTA"s requirements.

C.  The Public Legal Structure for Selling Goods in Mexico

An enfrepreneur deciding whether to sell goods in Mexico should bear in
mind that sales of different commodities are governed by different rules.™
"Specialized knowledge helps 10 avoid the risks of being driven out of the
Mexican market or of becoming involved in prolonged litigation . . . different
ks and regulations apply to sales to Mexican governmental agencies, to state-
owned enterprises.” and 1o the Mexican private sector,”™

10
0 i

3}, Zee OrAcE of T US, Thal® REFKESINTATIVE, OVERVIEW: THE NOKTH AMERICAN FREE
TRADE ACKERMENT [Aug. 192 [heremafier Crpmvipw]
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I. Basic Governmental Ovganization of Public Entities

Under Mexican law, the Executive branch is in charge of the federal
public admindstration, and s composed of two types of agencies: centralized and
pamstatal.” The centralized entities are the agencies charged with the actual
sdminisiration of the government, Parastatal entities, on the other hand, are
decentralized organs, public enterprises, irust funds, and other legal entities
owned or controlled by the Mexican government™ Parasiatal bodies perform
several of the federal government’s basic functions and are the instruments
whereby the Mexican stale participates in the economy.” Mexican law
therefore requires parastatal entities to have separate legal personality in order
o own assets, and to achieve & sul generis statzs™ Examples of parastatal
entities include Petrdleos Mexicanos (PEMEX) and the Comizion Padersl de
Electricidad (CFE)."

2. Specific Lagislation Over Public Entities

In addition to the law organizing the public entities dealing with
international trade (LOAPF), specific legislation such as the Federal Law of
Parastatal Entities,™ the Law on Public Works,” and the Law on Acquisitions,
Leases and Services Related to Movable Goods (Acquisitions Law)™ may also
affect intermational trarsactions. The Mexican Commercial Code may also apply.
These laws are currently being revised to make them compatible with the

Tranger of Susteswned Enterpriser o Private Hands, Bus, MEX, June 1991, ot 30

26, Sigueims, supra nole 16, st T4
$7. CoMFITTUCsoN Polmca D Los Efabaos Uhapcs MEscasos |CossTmmos], st 90

19, 1976 amendead by Decree, DU, May 15, 1992
29, Law on Public Works, §§ 1937, DO, Dec. 3, 1960

B0, Federal Law of Parustatal Ensities, DO May 14, 1988,

3. WENTRAUR, sipra note 11, ol 6

32 Federal Law of Persstain] Entities, supa mole X

33 Law on Public Works, §§ 1937, DO, Dee. 30, 1960

M. Law on Acquisitions, Lesses, and Services Relaied 1o Mowable Coods, D.O.. Feb. K, 1983,
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Government Procarement Clauses contained in NAFTA™

0. Private Transaciions

L Owerview

An entrepreneur’s legal capacity, regardiess of whether be 15 a national
or an alien, affects his legal ability o engage in & business or transaction. Unsder
Mexican law, a person of begal age (sighteen) has the right to dispose of his
property freely, subject only 1o limitations provided by law.™ Such & person
is called & “natural™ or *physical” person.”

Collective, arificial, or "moral” persons, on the other hand, are:

(1)  the Nation, States, and Municipalities;

(2) other corporstiors of s public chamcter,
recopnized a8 such by law;

(3)  civil and mercantile companies;

(4)  unions and other associations refesred to in Article
123 of the Mexican Constitution;

(3]  coopematives and muiual assockstions; and

(6]  other sssociations, with political, scientific, artistic,
::l:tiuu-'l. of other objects not probibited by

Collective persons reay exercise all rights necessary 1o perform the tof their
mﬂmwm&mﬂmnhmkmydﬂmdbynﬁ:' The
consequences of enlering into an agreement depend on whether the relevamt
person is a natural or a collective person.

The Mexican legal sysem also differcntiates between civil and
commercial contracts, and maintains different rules for each.® As a threshold
matter, therefore, a foreign entrepreneur must correctly classify the transaction

1. See OvEnview, supva note 23,
M. Ses Cotaoo Crva Faua m Dermarmo Froesar [C.C0F] aris. 3324 (Mex).

37, This is the Eteral, but sommerwhat wigue, trnslssion from the Spanish prevcas firiro
n» CCDP, amt 3%

W, M 26
46, Cotioo oa Cosanco [C00. Cost] ant 75 (Mex.).
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hquﬂﬂn:u. Commercial contracts are governed by the Mexican Commercial
Code, which specifies the acts and activities considered to be of 8 commereial
nature. Such acts and activities are:

(1) purchase, sale, or lease of personal property for
commercial purposes;

(2)  purchase or sale of real estaie for commercial purposes;

(3)  purchase or sale of debentures or other negotiable
imsiruments;

(4}  corporations dedicaied 0 sales, construction,
manufacturing, or iourism; and

(3)  banking and insurance companies.”

To the extent that no specific provision of the Mexican Commercial Code or
other commercial laws applies, & contract is considered 1o be a civil matier and
therefore govemned by the Civil Code.

In addition 1o the codes, specific provisions defining the scope of the
transaction may exist. For example, the Law on the Development and Prolection
of Indusirial Property would apply to a franchising agreement.”

Z Options for the Entreprensur

A foreign entrepreneur can market a product in Mexico by any one of
several methods: s=lling directly 1o Mexican suppliers; opening a representative
office in Mexico; hiring a broker or sales agent; or opening a commercial
company in Mexico, The legal status of the transaction, and therefore its legal
ramifications, depend upon the option chosen by the entreprensur. Each option,
however, entails different combinations of benefits and responsibslities, and the
entrepreneur mast choose among them sccording 10 the combination thal bes:
utilizes his resources and capabilities.

An entrepreneur’s decision whether to sl directly in Mexico depends on
his experience, language abilities, and willingness to adapt to the Mexican cultune

4. M
4. Law om the Development und Frotection of Industrial Froperty, 0.0, bene 28, 1991 [hersinfier
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and system ® Direct sale is simple, but it may not be a viable option for
uﬁmrmiluﬁminmynfut above-mentioned areas.

m.muﬂmzinh&:imhlmﬂmﬂmﬂn{
marketing a product in Mexico. A representative is permitied only o promote
the suppliers’ goods: he may not engage in any other transaction, and this option
is therefore of limited wsefulpess 1o foreign entrepreneurs.™

A foreign entrepreneur may also hire a broker or a sales agent 1o enter
the Mexican market. However, a broker has no begal capacity 10 bind parties 1o
a contract, o an entrepreneur should therefore hire a broker only as an
inbermadiary between himsell and another party.”

Foreign enireprencurs may open & commercial company in Mexico 1o
markei 8 product in Mexico. Commercial companies fall genemlly inlo two
catepories: the Sociedad Andaima, which is similsr o the American corporation,
and the Sociedad de Responsabllidad Limitada. While they are different in many
mespects, 8 member's liability in either type of company is limited to the amount
of the capital he has contributed *

A Sociedad Andnima, or corporation, is an entity owned exclusively by
sharebolders, whose liability is limited 1o the amount they paid for their shares
of stock ™ Under Mexican law, the requiremenis to form & corporation are:

(1} = minimum of two incorporators, each of whom
misl own ol least one share;

(2) capital stock worth al least N $50,000
(approximately U5, $17,000);

(3)  payment of twenty percent or more of the value of

LLN hnmﬂ-ﬂ%mm Mexican beniness pactices. Pt example,

voxcial EmeTities ft emporland in Mevsa, whereas Amenicans place far bess emphass on wech manen

;ﬁiﬂh'h'hnmumwmmmnmmm
3 b buminess™ righil sway. There b usuallly s preliminary pericd to permis the partics

I exchange plessaniries. Soe ). Brunoe, A Differeat Culture’ Cabural Considerations, Do

Buosnms (4 MEICS: AN INPoRMATION GUIDE {19335

.

43, Id

ﬂmmmm%ﬂ“muﬁﬂhm,nﬂ,h 1, 19
[hereirafier Commereial Companies]. The amessiment sbrogated e peapairmments of five or moee
mum.w-ﬂdﬂuﬁqwmunﬁmtwhﬂ
rﬁlﬂummmmmmwdmmﬂ
%hm%nm

41, M §§ T8
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shares exchanged for cash: and
(4)  full payment for shares payable in whole or in part
with property other than cash.®

The incorporators must also appear before & Notary Public or an authorized
broker to complete the formalities required 1o create a corporation® The
shareholders are free to draft the company’s aticles of incorporation as they
wish, subject 1o the inclusion of a few formalities.™

In the Sociedad de Responsabilidad Limirads, the ownership interests of
the members are nod represented by negotiable certificates, a5 ane ihe inferests
of the owners of a corporation.” The company must maintain at least M53,000
(approximately U.5.$1,000) in capital, which must be divided into interests that
are proportionate to ownership.™ Although different classes of interests may
be established, and different values may be established for each class, the stated
value of each member’s interests must remain NS 1.00 (U8, 30 cents) or a whole
multiple thereal.™

A foreign enfreprencur may akso enber indo a joint venlure agreement. A
joint venture agreement (asociocide en parficipacida)™ creates a sort of
partnership in which an active partner (either a nafural or a collective person)
transfers tithe to contributed goods to a silent partner.” Profits and losses are
shared by all partners, but only the active pariners bear lability. ™

A final option for the foreign entrepreneur is the in-bond, or maguila
industry. In the "maquiladora” industry, goods ane assembled in Mexico using
componentis and materials imported temporarily into Mexico, duty free, and the

il &

49, The nolary exists in both the U5, wnd Mexico legal sysiems, althcagh it is megulated very
Aifferenely i each, Under Mexican law, the Notary Pabdic plays an important rode i many different
areas of he law. Muny private ncti are valid only if they sw notasieed

80 See Commereial Companies, supra mole 46, H §7.89,

L T

51 M

53 i The decwes allows the formasion of limiled Babiliy comrganies with up fo 30 pannem.
o Wd&miﬂﬁﬂ“buﬂﬂlﬂmmm
Features of &n Amencan parnerilop

13, Commercial Companies, mpva Bole 48, H 152-250 See Sigurins, suprs pote 195, 8 300,

8. Commrcinl Companies, mpra hole 48, 1) 152-259
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finished goods are then exported back to the country of origin.” The seller is
required to pay import taxes on the goods produced by maquila operations only
if the goods are sold in Mexico.™

E Specific Transacrions and Arrangements under Particular Legislation

| Franchising Agreements

Section 142 of the Law on the Development and Protection of Industrial
Property sets forth the obligations of partics (o franchising agreements.™ The
franchisor must provide certain specified information to the intended franchisee,
sabject to final execution of the agreement.™ The information required depends
on the type of business involved® The franchises, in retum, is required to
maintain the quality, prestige, and image of the products or services that the
Franchise represents.®

Z Trusis

Trusts are governed by the Law on Credit Institutions,™ the Foreign
Imvestment Law Regulations,” and the Law on Megotiable Instruments and

57, Sigaeiron, suprs note 16,01 301 The maquiladora indatry has surpassed fourism s the second
preadent pemailent of foreign exchange (afier oil expons), al ever tove billion doflars per year. The
industry has alse musbeoomed as & soures of employment, frem |20 plants employisg 20,000
workess in 1970, 1o 600 plants with | 20,000 werkers in 1980, 1o over 1,500 plants (1,900 in the
hﬁ-wiﬂr—tmm‘qlm See Mickae] Barr, o1 5l, Laber and
Exviranmenial Rights in the Propesed Mazico-United Sisies Free Trade Agreement, 14 Hous. |
BerL Law 1, 76 (1991).

38, Siqueims, supeo note 16, § 300,

. Induwivis Pregerty, mpra nete 43, § 142
[~

61

L M

83 Law om Credit
Tume 8, 1593

&4, Law io Promote Mexican bvestment and ta o1
Pereinafier FIL} Bagulaie Foreign Invessment, B0, May &, |

Institusions, |4 74, 80, 12, K3, and &4, DO\ July 18, 1990, as amended by D.O.,
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Credit Transactions.™ A trust enables a settlor io transfer certain goods for an
established legal purpose by entrusting the fulfillment of that purpose to a trustee
(always a bank).* Any individual or legal entity possessing the capacity to
transfer property in trust can be a scttlor™ One of the many advantages of
trusts is that aliens may thereby acquire renewabie rights in real estate located
in the “restricted zone™ for periods of up to thiny years™

M. Ecososic COMPETITION AND MARKET ACCESS
A. The Mexican Federal Law of Comperition

The new Mexican Federal Law of Economic Competition (Competition
Law), effective June 22, 1993, abrogates several previous laws that restrained
competition and trade. The stated puspose of the Competition Law is to pressrve
competition and free market sccess by proseribing monopolies, monopolistic
practices, and other restraints on the efficient operation of the market for goods
and services.™ It expressly prohibits monopolies, as well as any other practices
that may diminigh, harm or impede competition and free access o production,
processing, and marketing of goods and services™ The Competition Law also
forbids any action by the government, the purpose or effect of which s w0
prevent the entry ino or iemoval from Mexico of national or intemational goosds
of services.”

6. Cleners] Law cn Megotishle Instraments and Credit Traroscthors, 1) 340-13%. DO Aug. 3T,
1933, [hereirafter Negovable lurrameni]
. fal

&T. COomMST., supra mole 27, s 27,

63, The restricied zore i the land located within & sone of one husded idlsmeten slong the e
powsts For historics] reasond, the restricied (bul no longer prihiteed) zone was dsagned 1o (e
the iesritorial sargrty of Megico 81 & time when that integrity was usder challesge. See pearrally

Kegodable farrumenn, smpra moie 63

o0 Id B M6-359,

. Peders] Liw on Economic Competition, 0.0, Der. 14, 1992 [hersinsfier Compriion Las]
. &

L M

T i The Competition Law pess on o gover in detssl:

L] Per ae viclstion of ithe Law; [
b} Praciices that, under crrain circamstances, sy be violstions of the Law,
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All “sconomic agents” are subject to the Competition Law.™ The
Competition Law expressly designates the following as BCOTOIMIC  ARENLS,
although the list is nol inclusive:

{1) individuals and legal entities;
(2} federal, state, and municipal public administration

entities and dependencies;

{(3)  associations and professional groups;

(4)  trusis; and

{5) any other matural or collective person that
participates in economic activity.”

Exempi from the Competition law are certain other activities explicitly stated not
o be monopolies:

(1) siniegic govemment functions;

(2)  workers" unions;

(3)  temporary exclusive privileges granted to authors,
firventors, and artists with respect to their work;

{4)  mssocistions and cooperatives selling their products
abroad directly, subject 1o centain requirements.™

The Government retains the power 1o set maximum prices for cenain goods and
services.” Enforcement of price control regulations is entrusted io the
Consumer Protection Agency (CPA) and the actions of the CPA are therefore
excluded from the operation of the Competition Law.™ Similarly, agreements
and understandings between the Secretariat of Commerce and Industrial

o Ternmsction regeirng prior govertsent review that may be pebject ba govemmel

slpEEre oo peveril,
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Development and producers or distributors that relate to pricing do not wiolate
the Competition Law.™

B (ther Recently-Enacted Provizions

Un December 24, 1992, Mexico enacted a new Consumer Protection
Law™ to complement the Competition Law’s goal of enhanced competition.
The Consumer Protection Law regulales warranties and credit payments on
purchase agreements, and applics to allers and citizens alike” This law must
be applied in accordance with the new Law on Metrology and Standardization
{Standsrdization Law) ™

The Federal Law on Metrology and Standardization is to be applied by
all federal ministries in Mexico, and changes several aspects of the Mexican
regulatory process™ The Standardization Law establishes a uniform procedure
for the issuance of regulations by federal minisiries. First, regulations must be
created in Mational Consulting Commitiees, whene representatives of producers,
consumers, and scientific institutions are permitted (o participate in discussion of
the proposal.  All proposed regulations presenied 1o the Commitices must be
justified with cost-benefit analysis. All regulations must be published after they
are drafied by the commitiess, and public comment must be received for 90 days
aficrwards.  Minisiries must publish answers to public comments regarding a
regulation before they may bswee the regulation. In emergency situations,
however, minlstries may issue regulations without employing this procedure.
Emergency regulations may be in effect for no longer than six months.™

The Standardization Law also privatizes the standand-writing fuanciion,
which had previously been performed exclusively by the Minisiry of Trade and
Industry ™ Private organizations are now responsible for developing standards,
although they are monitored by the Government 1o ensure that standards do not

b
B0 Feders] Law of Cossumer Prolection, [0, Dec. 24, 1992 [hereinafier Consiemer Protectian].

il M

B Pederl Liw on Meiroogy and Slandasdieation, DO July 1, 1997 [herimafier Sanderdizason
Law],

0 K

84, Id §§ 1.

83, &



06 TULANE J. OF INT'L & COMPARATIVE [AW  [Val, 1:19]

create monopolies or barriers 1o the entry of new competitors into the marker.®

Before engaging in a business enterprise in Mexico, a foreign

should also consult other specific legislation, such as laws dealing

with bottling and paciaging, and administrative rules conceming subjects such
a5 nel contents, tolerance, and consumer information.”

[ Cisrams Procedures

NAFTA preempts existing laws relating to customs procedures.™ For
example, NAFTA's section o Cuestoms Administeation provides for uniform
regulations to ensure consistent administration of the rules of origin® The
impact of NAFTA's uniform regulations on Mexican customs practices with
respect to the LS. and Canads is reflecied in the following statistics: the top
Mexican tariff has been cul io tweniy percent, far below the fifty percent level
in effect when Mexico joined the GATT; the average trade-weighted tarifT has
fallen from over twenty-five percent in the mid-1980"s to less than nine peroent
today; and import licenses have been nearly eliminated, so that by 1990, they
covered only seven percent of the value of U.S. exports 1o Mexico.™

The openness resulting from the lowered trade barriers requires some
practical changes in customs procedures. For instance, in 1991, thene were 23
customs "ports” operating between Mexico and the U5, serving more than 3
million trucks each year™ These ports must be modemized to accommodate
the increased flow of goods that has resulted from the ratification of NAFTA and
Mexico's new policy of decreasing tariffs. There is less concern over service for
air and sea transport, relative 1o ground transport, because these carriers account
for only a small portion of Mexican-U5. trade, but airports and seaports must

6

1. All imtractions, puidefines, and sdministrative measures musi be carefully reviewed in light of
e new Competition Law.

M. See penerally OVECVIW, supva nole 23,

9. Sre dd. Rules for traders and custonm wathorities with espret bo venfying the ongin of the goods,
Sommon record-keeping requirements, and u uniform cenificale of origin are slso contemplated.
o Hﬁﬂwmﬂrmuﬁwﬂﬂtm“ﬂanlﬂuu U5 Nowse
of Represensattoes, 10151 Cong., 14 Sess. 49 (hene 14, 1990] (Teatimony of Carls Hilks, United States
Tende Representalive)

91 Stanley ok, Clraring Customs: (L5 and Mesican Cumems Services Struggle 10 Meet the
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1993] COMMERCIAL TRANSACTIONS IN MEXICO 20

also be modemized ™ Customs procedures must also be modemized, 1o ensure
that the increased trade can be handled efficiently.

I¥. Taxation m MEXICD

Mexico has significantly changed its tax laws annually since 1980 This
sleady rhythm of change, combined with the complexity of Mexico's system of
taxation, makes analysis of this area complex. This section will therefore only
illustrate some of the most significant aspects of tazation in Mexico.

Mexico does not necessarily tax joint intemational operations exscuted
by non-resident aliens together with Mexican residents, because the business®
headquarters, merchandise, and sellers are asually located abroad.™ Tax will
be due, however, if the source of the revenue is transferred to Mexico, regandiess
of whether the seller is a foreign resident ™

A Fﬂmﬂ"ﬂaf Taxes

The principal taxes payable for commercial irmnsactions conducted in
Mexico by companies operating in Mexico, and in some cases by foreign
compantes of individuals, are those levied by the federal government: (1)
income taxes; (2) taxes on assels; (3) value-added taxes; (4) impon and export
taxes; and (5} payroll taxes, such as social security taxes.

The federal income tax is payable on all income, although certain types
of interest and dividends received by individuals are taxed at a flat rate and may
be excluded from taxable income.® Individaals and entitics residing abroad but
obtaining revenue from a source of income located in Mexico must pay income

Br

#L See Calvo Micolus, Merieon Tares sa Foreign It and Trade, 12 Hovs. I 9L L 265,
163-265 [19%50). Aecording o the suthor, the Mexicss Coratbstion does not directly reqees ibers
i pay daxes in Mexico. Howeve, the Mezian Supreme Court interprets e Constiiunon i requee:
wliens 6o iy Laies of ervedios thal they receive from sources localed in Mexico. To the extent that
aliens beref from pobdic expendifures, they it contriule their share of the cost Otherwise,
Mexican residerss would be ol a diadhantape vit-a-vis aliens. M Ses alio Appendin ho the Semeria
Judicial de by Federaccidn 19170985, First Part, 100 Menican Supeemas Corle de Justicia (1998}

. Micolsu, sapra note 93, sl 166,

3, Ser gemerally Dopo Buspvese o Mpoco: AN INPossamod Ouoe (198 Tha
iletererination involves imues such o3 deeol and indeect o burden, B pusnsines, wd also m
sdministraticn. See abie Income Tax Law (Ley de impuenis Sober b Rensa), D00, Dec, 30, 1080

[hesvinafier [TL).
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tax on proceeds from those soarces.™

The Mexican Government enactad the tax on asscts as a “gap filling®
measure lo ensure broader tax revenue.” The tax on assets is two percent of
the tax base, which corsists of the taxpaver's financial assets (other than shares),
inventorics, fixed assets, and deferred charges located in Mexico,™

The Value-Added Tax (VAT is a one-time tax paid by the consumer of
a good or service. The VAT operates by requiring each business entity involved
in the process of production, from the sale of raw materials to the distribution
iof Finished products to the consumer, to bill its customers for the tax payabie on
products they purchase. Each of these entifies must also pay the tax on ils
purchases of goods and services. The amount 5o paid is then credited against the
inx payable by the seller™ The VAT is payable on all “sales of goods,” which
are defimed as any transmission of tangible or intangible goods, including those
made on & conditional basis or through tnests.™ The VAT imposed on miost
goods is fifieen percent, but luxury goods are taxed sf twenly percent, while
medicines are taxed al six percent and basic foodsiuffs escape the VAT
entirely."™

Mexico adopted the "Harmonized System for Merchandise Classification
and Codification” in 1988, which aligns Mexico™s importjexpon classification
system with those of the countries with which it trades most. To determine the
import or export tax due, merchandise is valued according to the commercial
invoice price of the merchandise.

A two percent tax is also bevied on an enterprise’s payroll to provide for
social security and retirement funds "=

Local governments levy taxes snnually against the value of real estate
located in their jurisdictions, according to a fixed percentage of the property's

B Zee ITL mpra ot 95

UL, Micola, supra note 53, 0 372
oR & ae 373,

¥ e DET.

V. The specified taed wots of uctivities are: disposition of assets, semdering independen services;
grsting lemporary ust o sdvisiuge of sssets; and importing goods ce services. fd st 267, Ser also
Loy del impusso ol Valer Agregade, .0, Duc. 29, 197K, for the geners] administration of the ks,

100, Siqueiros, sprs nole 16, 5t 305,
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value as shown on their tax rolls™ This valuation may be based wpon rental
income from land or buildings that are leased 1o third parties.™

B International Trade Operations and Taxarion

As mentioned earlber, income lax i pot due on direct sales of
merchandize by foreign residents to persons established in Mexico, because the
source of revenue itself is nol located in Mexico.™ However, importers must
pay the VAT on their imports.™ This tax places imporied asseis on the sume
footing with assets produced in Mexico™ The VAT b therefore assessed
against the total amount of value added to or incorporsied into assets tmded in
Mexico, rather than against the value of components added 1o the goods in
Mexico alone.™ Whoever imports goods or services into Mexbeo is obligated
io pay the VAT on those goods or services, although goods that would not be
taxed if sold domestically are exempt from the VAT.™ This cxemption places
the importer of goods into Mexico in a situztion identical to that of a producer
of goods in Mexico for subsequent domestic sale.'

¥, THE Lecal FrasmEwors oF ForEos Dmect ovEsmuiesT v MEOcD

A.  Background

The Mexican Constitution grants Congress the power to issue laws for the
purposes of promoting Mexican investment and regulating foreign
investment,"' Pursaant to this suthority, the Mexican govemment enacted the
Foreign Investment Law (FIL) in 1973.'% While the FIL is not lkely o

103, Dopeg BUINESS (v MIDOOD, supre nots 33, st 112
e, fad

165, Micolsn, supra nole §3, b bbé
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semain in force for very long, because of NAFTA's ratification, it still govems
foreign direct investment (FDI) in the ownership and control of Mexican
enterprises, the acquisition of assets, and other transactions.' The FIL defines
foreiggn investment broadly, o include nearly every investment activity controlled
by mon-Mexicans. ™

The FIL is administered by the Foreign Investment Commission (FIC),
which consists of seven Cabinet members and an Executive Secrelary appointed
by the President."® The FIC has discretion to:

(I} determine the permissible level of foreign
participation in economic activities, and o
establish the terms and conditions under which
foreign investment will be received;

2} promote individualized mules for projects that
deserve special treatment;

{3)  determine whether to permil foreign investment in
Mexican companies;

(4)  determine whether current foreign investors may
engage in additional economic activities in
Mexico; and

(5)  establish requirements and criteria for the
application of foreign investment laws.'™

These powers may be exercised only in accordance with certain enumerated
economic criteria, which include the requirements that the foreign investment
complement national investment, and that the foreign investment not displace
national business enterprises.” Pursuant 1o the FIL, the FIC issues General
Resclutions that contain the standards and requirements for applying the law;

VIL Ignacio Giemer-Palsclo, The New Regularion ow F,
' wreign fmveatment in Megico: A Difficad
Taak, 12 Hewrw. J. L L 293, 250 (1560

1M, FIL mupra pots 64, art. 3.
115, &

ThG. K wri B

197, & wre J3,



1993] COMMERCIAL TRANSACTIONS IN MEXICO 211

they are not “regulations” in the traditional sense "™

The FIL contains many defensive and regulatory measures with regard
to FDI in Mexico. Article five requires that a1 least fifty-one percent of joint
Mexican-foreign capital ventures be owned by Mexican residents st the time of
incorporation.”™  Article four reserves cerain objects exclusively to the
Mexican Government and domestic investors, such as petroleum, basic petro-
chemicals, electricity, rallways, and telegraphic and radio communications. ™
Article eight requires FIC approval of forcign acquisition of Mexican going
concemns.™ Finally, article 12 grants the Commission discretionary authority
o decide whether to permit expansion of existing FDL'™

In addition to the FIL and the Constitution, many other statutes also
regulated FDL'™ including the Regulations of the National Registry of Foreign
Investments,"™ the General Resolutions of the National Commizsion on Foreign
Investment,™ and the Law on Transfer of Technology.™ Other federal laws
further regulate foreign investment in specific areas such as mining,™ and
patents and trademarks,™

In sum, the legal framework controlling FDI, prior to the Salinas reforms,
was contained in many different laws, and it was difficult for & pon-expert o

1IE MEX. CowsT, w89, § | grants s the President the cupacity b repulats laws “providing i the
sdministrative spbere B pusct olaervance ™ The regulatory capacity b restrieted 1o fulffillmeni of
certaim requiremessy  See F. Plaos, DEEICRS ADMDIIRATIVO {1587

119, FIL, supra mote 64, an 5.

120, id arts. 4, 6. The Qenerd Contitutson reserves the following sctivities entirely o the Mexican
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malellile. Mox. Comst., i 28
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133, M sl 1L

133, See Julie C. Trevibo, Mesico: The Presenr Sanis of Lepisiation and Governmensl Policies
oa Direct Foreign Inveptments, 18 bl Law 267, B12-300. (1584} Thh-ﬁhwumm
yeass alber the (982 crisli. Differences wre evident between the FDI megime described by the suthes
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determine the laws by which a given FDI transaction was governed.'”
. 8 The New Climate for FDI

President Salinas believes that accumulation of privale capital, both
domestic and foreign, is crucial 1o Mexico's economic health and stability, and
that the ability to attract capilal is a prerequisite to Mexico's economic
development.'™ To attract more foreign capital, technology, and trade, the
Salinas Administration has sought to modemnize the laws regarding foreign
invesiment.'™ The Foreign Investment Law of 1973, as mentioned earlier,
limited forsign investment through extensive regulation. Mexico's House of
Representatives was deeply divided on the isswe of whether to amend the foreign
investment nales, however, and this division precluded any legislative attempts
to amend the FIL."™® To surmount these difficulties, President Salinas exercissd
his exscutive powers by issuing the 1989 FIL Regulation.'™ This regulation
opened operations accounting for well over two-thirds of Mexico's total GDP to
foreign investment.™

The Mexican Constitution grants the President authority to issoe
regulstions. “that provide for the exact observance of the law passed by the
Legislative Power."™ Salinas used the FIL Regulation to open Mexico to FDI,
however, in direet conflict with the Law under which it was issued.

The 1989 Regulation affords broad investment opportunities to forei gners

L%, Trevito, supeo note 23, af 302-303.

13X Gesrnes-Palacio, supra mote 113, w1 295,
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by eliminating the need for prior authorization by the FIC, as was previously
!'mqul:m[ under the 1973 FIL. Ariicle five of the Regulation grants foreign
investors the right to esiablish, control, and own 100 percent of an enterprise in
Mexico without first obtaining the FIC's approval, provided the investor’s project
meets the following requirements:

(1)

2)

3

(4)

(3

(&)

N

investment in fixed assets for the corporation in its pre-
operational period mast not exceed the limit established

by the Ministry (curremly 1.5 $100,000,000);

the investment must be made with financial resources
obtained from abroad or through financing granted by
foreign entities with resources obiained abroad, unless the
investors are already established in Mexico;

the amount of paid-in capital stock muost be

equivalent to twenty percent of the total

invesiment of fixed asscts at the end of the pre-

operations period;

the industrial establishments required by the company must pod be
located in the geographical zones that are subject to controlled
growth, as defined by the relevant administrative provisions
(currently the metropolitan areas of Mexico City, Monterrey, and
Guadalajara):

the company must maintain equilibrium in its balance of foreign
currency during its first three years of operation;

the company must generate permanent jobs and establish
sustained programs of training, capitalization, and personal
development for its workers; and

the company must employ adequate technology and observe laws
relating to the environment.™

A foreign investor is deemed 10 have agreed to abide by these requirements upon
acquiring shares of a company incorporaied in accordance with the FIL

Regulation.™

138 Fil Regulsnion, supra note 133, et 3

37, &
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- The Investor’s Response fo the Opening Marker

The criteria of the 1989 FIL Regulation appear to be designed o
encournge FDI, in arder to complement and bolster the Mexican economy. This
policy promotes investment that will bring significant capital into the economy,
develop peopraphical areas outside of the currently highly-industrialized zones
in the metropolitan areas, produce s positive balance of payments, promote
employment, and expand personnel training and the use of beneficial lechnology.

The rule permiiting 100 percent foreign cwnership of Mexican enferprises
deviaies dramatically from the earlier rules limiting foreign ownership to forty-
mine percent, and should significantly improve prospects of foreign investment
in Mexico, Indeed, many companics that were frustrated by the old laws
precluding foreign control are already considering investment in Mexico.™

Projects that do not meet the sbove criteria, as well as those that fall
within restricted areas, must still be submitted to the FIC for approval. Approval
is granted sulomatically, bowever, if the FIC does not retumn a formal response
within forty-five business days.'™ By limiting its response time with an
sutomatic approval peovision, the government greatly encourages polential
investors who were previously discouraged by the lengthy and uncertain approval
process. Aumtomatic approval should go a long way towards fulfilling the Salinas
Administration’s geal of promoting FDL

While the Regulation enhances FIDX opportunities and eliminates the FIC
approval requirement, however, section five of the FIL Regulation directly
contravenes article five of FIL and one of FIL's main goals of protecting
Mezican investment.'® The 100 percent foreign ownership clause, among
other provisions in the Regulation, also contradicts the FIL and other laws
enacied by Congress. The FIL and all other laws were approved and enacted by
the begislature, and therefore lake precedence over the FIL Regulation™ The
provisions of the FIL Regulation that contradict the FIL and other laws enacted
by Congress appear 1o be technically illegal and unconstitutional. ™

1. See Camil, gupra note 132, i 14, D, Hoggins, Meekeo's /589 Foreipn Inveriment Regulanons:
A Sigmifcaar Suwp Forward, Bar I}t Encagh?, 12 Hous. J. er'L L. 50 (1990). Ser oo Mait
Mmhmrhﬁhhﬂ.mumpﬁmummw.wm
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The Regulation does not seem o have caused irsecurity among
foreign investors, however. According to the Foreign hv?jm autharities, the
Regulation provisions have yet not been challenged, and no Mexican tribunal has
ruled the Regulation to be unconstitutional™ In Mexico, only aggrieved
parties have standing 1o challenge the constitutionality of laws and regulations,
and because the FIL Regulstion opens new ficlds to Mexican investors as well
as 1o foreigners, Mexican investors will probably not be considered 1o be
aggrieved. ™ In addition, judicial decisions affect only the rights of the
aggricved parties, and are controlling anly with respect to the judicial branch of
government."™" For these reasons, il is safe to assume that the constitutionality
of the FIL Regulation will remain of interest solely to academies =

¥l. DisrUTE REsOLUTION: THE MEXICAN APPROACH
A Differences Berween the Legal Systems of Mexico and the 115

The Mexican and American legal systems are based on fundsmentally
different conceptions of law. The U5, legal system emphasizes case law
precedent, while the Mexican legal system is based upon codes that set forth
broad principles of law, which are applied to specific disputes through the use
of deductive reasoning. In the case of a dispute over the proper interpretation
of a lerm contained in a contract, the Mexican lawyer will look to the civil codes
for his answer, rather than fo the decisions of courts.

There are also many specific substantive and procedural differences
between the two legal systems. For example, the Mexican Civil Code limits the
amount of damages that may be recovered in a civil action, whereas U5, law
often permits unlimited damages, as well as punitive damages ™’ Injunctions
are nod available in commercial lawsuits, even when damages would be

143, &

144, Tomnas A Claytan, ¢t al, Farsign fvestment in Mevice: Mexica Wrlcomes Foreign Invesara,
12 Oicayo-Latiao L REv. 13, 28 (1992).
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irreparable or immeasurable in monetary terms." In the U5, on the other
hand, an injunction is often the preferred remedy i'u_mmhring such dispates.
Also, trial by jury is unavailable in Mexico, which nﬂm surprises U8,
entrepreneurs in Mexico, The foreign entrepreneur in Mexico should be aware
ﬂmmuypunfﬁﬂmmlh:heduﬁmnﬁmkmlymﬂm matters
will proceed as they would in the U5

B. The Mexican Sudicial Sysfem

Under Mexican procedural law,”™ a coun’s competence lo iry a dispule
depends on four factors:

(1)  temitory;

(2}  the subject matier of the dispute;
(3  the amount of the lawsuit; and
4)  the level of the suir™

The territoriality factor limits a count’s competence to the physical arca over
which the judge or tribural has jurisdiction.™ The subject matier factor
conditions a court’s competence upon the branch of government that regulates

I4l. Sre Hernindes v. Borger, 162 Cal Rpir. 554, 566 {1980] (appdying the *povemment inlesest
mtalysis” in an wetomobile socident case 1o selecl Mexico's liw of limited darmages ipatesd of
Califsmia’s wnlirvited damage rules); Vicior v. Spewry, 339 P24 T8, 72333 {1958) (hobdng that
bbexicns lemiied strict Babdlity law violated Californin public policy). Sre genevally Edith Friedler,
Marel Damages in Mesican Lew. 4 Comparative Apsroach, 8 Loy, I3m'L & Cosgr, L1 335 (1988).
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the subject matter of the lawsuil.™ The quantitative factor is self-explanatory,
And, the level of the court is & factor because some courts are empowered 1o
revoke, confirm, or amend decisions issued by other cours,™

In Mexico, there are federal (national) and local (state) courts. Mexican
federal courts are competent in two fields: federal law and the ampare
procedure.™ Siate civil counts are similarly competent in two fields: local law
{usually cases arising under state civil codes) and federal civil law cases,
excluding maritime law, when only private persons are affected. ™™

. Basic Rules Governing Dispute Resolution

nce in cases involving commercial matters is governed by the
Mexican Commerce Code, and in all other cages by the Federal Code of Civil
Procedure.™  Under Mexican law, both federal and local judges have
Jjurisdiction to render decisions with regand to acts or contracts of a commercial
nature, and usually the competent judge is the one to whom Lhe parties expressly
submit themselves.™ The plaintiff is required to designate the domicile of the
defendant where service of process is 1o be made in the petition or the first claim
filed with the judge™ Service of process must be made personally. If the
domicile is unlmown, then service of process may and should be made by
publication of the order in the Official Bulletin.™
If the defendant is domiciled abroad, service of process mest be made by
letbers rogatory, issused by the judge before whom the petition was filed, and
addreszed 1o the court having jurisdiction over the defendant’s domicile,™

152, M

153 M

13, Id The smpars procedure (which Eerally mesrs protection) is similer o ULS. conceps of
Eanbeans corpus, due proceid, of squal geolestion. Throwgh s emparo clim, s citinen can stack o law
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Letiers rogatory should be sent through the Ministry of Foreign Relations,™
D.  Eaforcemen: of Foreign Jugdgmenis

I The Frderal Code of Civil Procedure

The Federal Code of Civil Procedure (CFCP) has two special provisions
dealing with submission clauses in intermational casess (1) Article 566 grants
Mexican courts suthority to recognize submission clauses as a valid basis for a
forsign court to assume: jurisdiction, in fight of the parties” relationship and the
interests of justice; (2) Article 567 invalidates submission clauses that preclude
the parties from choosing the court 1o which they will submit their disputes.'™
Federal courts are compelend to enforce a foreign judgment if specified
mequirements are fulfilled. For example, the judgment must have been rendered
by a foreign court that is competent 1o hear the case.™

Mexican federal courts will recognize the competence of a foreign court
1o render a judgment, the enforcement of which is sought in the Mexican court,
if the forsign court assumed competence pursuant to treaties 1o which Mexico
and the corresponding country are partics.”™ In the absence of a treaty, a
Miexican court must recognize the competence of a foreign court umder the

(1)  if the court assumed competence pursuant to treaties to which
Mexico and the corresponding country are parties;
(2}  in the absence of a treaty, if the following requirements are met:
fa)  the foreign court assumed competence “pursuant to rules
recognized in the interational sphere” that are compatible
with of the crileria pursuant to which a Mexican court ks
compebeni,
(b}  Mexican couns do not have exclusive competence to iry
the case;
{c)  the assumption is based wpon a clause or agreement
permitting a choice of jurisdictions and:

161 &

182, Vizques Pando, sepre note |50, af 1|
163, §d a4

Ved. CFP.C, mpra note 149, § 343, 571, and 373
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(il the court, taking all circumstances into account,
determines that such a choice actually exists;

{ii)  the court determines that the authority to chooss
does nod operate (o the exclusive bepefit of one

party.™
2. Commercial Cases

Mexico and the LULE. are both signatories io the Convendion for the
International Sale of Goods (CISG).™ Resolution of disputes regarding
transactions beiween citizens of these siates therefore requires determination of
whether the CISG applies. If the CISG does not apply, sections 1092 and 1104
of the Mexican Code of Commerce govemn compeience io delermine a
commercial dispute. Regarding recognition of the competence assumed by a
foreign court, the Code of Commerce has only one relevant provision:
Jjudgments, awards, and decisions rendered abroad may be enforced if the judge
or court rendering the decision is competent to hear and decide the case pursuant
to rules recognized in intemational law that are compatible with those adopted
in the Code of Commence."™ This provision, although similar 1o its companion
provision in the C.EP.C., differs from it because the CEP.C. refers to “rales
recognized in the internstional sphere,” rather than to “rules recognized in
international law.™™

The parties may also incorporale a submission clanse info & commercial
transaction."™ Mexico recognizes these clanses, provided that jurisdiction is
nol established in an abusive manmer, and provided that the jurisdiction in which

185, C.C.DF, ars. 364, 566, 571-0L

L6, Senate Treaty Doc No 989, 98th Coeg, Ist Sess. wt app 1(H) (198Y) (provides an
explsnation of this ressreation);, Decvreia de Promalgacids oz o Comawritin de L Naoones [nidas
Sobws lap Contrados de Compravenia Mnernaccions] de Mercoderize, D0, Mar, |7, 1988, United
HNatiora Convention en Conimcts for the Infermations] Sale of Ooods, UN. Doc. AfConf. #7118
{concluded wi Viensa on Apr. 11, 1963) (the Convention eniered into force Jan 1, 15984, in
coondance with s, 99(1), = Usited Nation Conlference on Coatrsols for e Inlermational Sale of
Goode: Daocumenis of the Confrronce and Swmmary Records of the Plerary Meetings and of the
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the dispute is to be tried has a reasonable connection with the subject matter of
the sction™ The sssumption of compelence musi be consistent with the
principles of the Code of Commerce, and Mexico will recognize assumption of
jurisdiction based on a submission clause only if the rendering court possessed

over the domicile of any of the parties, the performance of the
contractual obligations, or the location of the goods. ™

E  Binding Arbirration in Commercial Dispute Resolution

The legal famework for binding arbitration is established through
mubtilateral treaties. Mexico and the U.5. are signatories o two such treaties.
The oldest and most important such treaty is the UN. Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, usually referred o as
the Mew York Convention.'™ Under the Mew York Convention, panties who
have agreed to arbitrate may be ordered to comply with such an agreement. Any
award resulting from the arbitration may be enforced against either party 1o the
agreement, by a court of any signatory country ihat has jurisdiction over the
parties. '™

Mexico and the US are also signatories of the Inter-American
Convention on International Commercial Arbitration of 1975, also referred 1o as
the Panama Convention.™ This Convention is similar 1o the New York
Convention, except that arbitration ordered by a court must be conducted in
accordance with the mules of the Inter-American Commercial Arbitration
Commission (IACAC), unless the parties have otherwise agreed™ The
IACAC does not permit court enforcement of an arbitration agreement where a
mational court has already aseried jurisdiction of the same matter.™ If a

170 i
170 i mt 350-352

I7Z. Comvention oa the Recognition snd Perfomasce of Forsign Al Awsnds, oprmed o
signatisy Jene 10, 1958, 21 UST. 1515, TLAS. No 8997, 330 UN.TS. 38, repriated in 4 Y.B
Comm. Ar. 226 {1979 {mutified by the U.S. on July 31, 1970 and by Mexica on June 1, 1973}
1T 14 ar B

1. Hﬂmmnﬁdirmuwm ead
apened for signanare
Jan. 30, 1975, OAS Ser. A20 (SEPEF), reprinted in 14 LLM. 336 (1975} See abo Cang, supra

pote 1) A REDFDNN & M. HUNTER, Law a¥D PRACTICE OF [SNTERMATMONAL COMMERCIAL
ARBSTRATION B [ 1985

178, Camp, spra note 11,
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national court has nod asserted jurizdiction over the mater, the IACAC can
administer arbitration, and it has facilities for conducting arbitration.™
According {0 some commenlsbom:

Ad hoc institutional arbitrations are the two principle
procedural options for binding arbitration of inlernational
commercial disputes. Ad hoc arbitration in its purest sense is a
complete agreement between the parties with respect to all aspecis
of the arbitration, including the law to be applied, the rules wnder
which the arbitration will be carried oul, the method for the
selection of the arbitrator, the place where the arbitration will be
held, the language, and finally and most importantly, the scope
and issues to be resolved by means of arbitration. An ad hoc
arbitration may rely upon rules adopted by one of the arbitration
institutions such as the Iatemational Chamber of Commerce
(ICC), the Inter-American Commercial Arbitration Commission
(IACAC), or the American Arbitration Association (AAA),
without the parties having agreed 1o submit the arbitration to the
administration of any one of the institation.™

Several types of disputes are typically cited as preferable for resolution
by arbitration: contracts for the sale of goods, distribution agreemenis; joint
venture agreements involving FDI; technology licensing. and maguiladora
contracts, especially thoss involving subcontractors or shelter contracts.™

VI Coxciusion

The parsuit of MAFTA has become an integral part of Mexico's mce (o
consofidate economic reform while coping with the uncertaintics of political
liberalization. Continuity in the Mexican Government will reassure intemnational
investors seeking stability and safety. However, with or without NAFTA,
Mezxico will continue 1o transfoem and evolve. Already, the opening of the

e A
I8, w2 729,

I79. Sofme wwards have been rendered pursusni to the UM Convestian on Recognition and
Esdorcersent of Foreign Arbitrsl Awanls, supre note 172, Sev . Makden Mills, Inc. v. Hilsturs
Lourdes, £ &, reprinied in Dot Busnass m Mpoco App, F (1983), 1975 LLM. 338 jthowing
arbitral award enfercement i Mexieo by the Peders] District Courf of Appeali)
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markets has tmnsformed the characier of the nation. It is impossible o reverse
the course of events, and the course on which Mexico has embarked umder
Presidents Salines and de la Madrid. Despite the attention it attracts through
aggressive and misleading political statements and demonstrations, the opposition
1o economic reform remains weak. Debate now focuses on the degree and pace
of change, rather than on its direction, and foreign investment in Mexico will
only continse (o increass in quantity and pervasivensss.



