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I. THE DISTRIBUTION OP POWERS BETWEEN THE EC AND MEMBER STATES 

Although the European Community (EC or Community) exercises very 
broad powers, it is not endowed with general and unlimited powers. The 
Community's powers originate in the specific nonns which establish the 
objectives, means of action, and powers entrusted to it by the Member States. 
Thus, the EC is endowed with enumerated powers (competences d'attribution) 
and it must act within the limits of power provided by the Treaty of Rome, as 

* Profeaor of International Law, University of Cagliari; Professor of Private International Law, 
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can be inferred from Articles 3, 4, and 189.' Any power which remains is 
retained by the Member States. 1 

However, in practice the EC has not felt rigidly limited by the principle 
of enumerated powers. Instead, it has progressively tried to increase the scope 
of its authority through Articles 235 and 236 of the Treaty of Rome,> the so
called doctrine of •implied powers; and through the innovative, and generally 
~mmunity, rulings of the European Court of Justice.' This evolutionary 
increase of Community power has, of course, had a great impact upon the 
relationship between the EC and Member States' powers and furthered the cause 
of European integration.' 

The relationship between Conununity power and Member State power has 
changed according to four guiding principles. FU'St, the development of 
European integration has shown a tendency to expand the #material" powers of 
the Community and, correspondingly, to restrict the powers of the Member 
States.' 

Second, Conununity powers, although usually initially concurrent with 
Member States' powers, tend to transform gradually into exclusive powers.7 

Therefore, the exercise of EC powers in a field eventually preempts the exercise 
of national powers in that field. In certain fields, this preemption of national 

I. fiEATY E.rrABUSHINOTHE EtlIOPIWI EcoNoMJc COMM\OOTY [EEC TIU!ATY) arts. 3, 4, 189(1). 

2. Stt, e.g., Manfred Zuleea. us rlpartitlon.s de complttncts enrre la Communautl et ses Etals 
1Mmbru, In LA C0MMUNAl.JT2 l!T SES ETATS MEMBRES, ACTES DU SIXIEME COLLOQUB DE 

L'l>cmnrr D·Etuoa JuaJDIQUES EuIOPEEmra.s 26 (1973); Andrea Giardina, The Rult of LAw and 
lmplltd PoMrs In tht European Comm1mJtlu, 197.S ITAL Y.B. IN1 .. L L 100; Antonio Tiz.zano, Lo 
svliMppo dt~ comptttllU mattrlaU de~ Comunitd Europet, 21 IUVISTA DI DDUlTO EUROPEO 140 
(1981) [bueinafter Tiuano I]; Antonio Tiu.ano, The Powers oftht Community, In FORTY Yl!AllS OP 
CoMMuN1TY LAW, OmCE !'Oil OmCIAL Pu8UCATION OP THE E.C., 4.S (1983) [hereinafter Tiz.zano 
DJ. 
3. EEC fiEATY, arts. 23.S, 236. Article 23.S provides that the EC may tak.e measures not provided 
for by the Treaty of Rome in furtherance of a goal of the Community. Id. art. 23.S. Article 236 
allows Member States or the Conunission to propose amendments to the Treaty. Id. art. 236. 

4. Stt, e.g., Thijmen Koopmans, The Rolt of Law In the Nt:e1 Stage of European lnttgratlon, INT'L 
.t COMP. L Q. 925 (1986). 

S. See generally Roland Bieber, On the Mutual Compltt/on of Overlapping Ltgal Systems: The Cast 
oftlat European Commimltlesand the National ugal Orders, 13 EuR. L Rsv. 147, 1S3 (1988); Paol 
Mentozzi, II dlrlno dtlla Comwniui Europeo, In 1.S °nATTATO DI DDUlTO COMMl!RClAU! E DI 

DmnTO PUBBUCO DEU.' l!COHOMIA, DW!tTO DA 0ALOANO 76 (1990). 

6. Bieber, swpra note S, at 148. 

7. Id. at I.SJ. 
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powers has already occurred. In other fields, the parallel concurrence of 
Community and national powers will continue until the Community has actually 
enacted final and complete legislation in these areas. Generally, when the 
Community enacts final legislation governing a field, its powers become 
exclusive. However, in certain cases, an express re-transfer of powers from the 
Community to the Member States may be decided. 

Third, Community powers may also encroach into fields left to the 
residual power of the Member States. If the Community fears that Member State 
regulation of a field that is not within the scope of the Community's authority 
potentially could interfere with fields which arc within Community authority, 
then the Community may exercise authority over these fields. The European 
Court of Justice has affirmed that the Community's jurisdiction may "impinge 
on national sovereignty in cases where, because of the power retained by the 
Member States, this is necessary to prevent the effectiveness of the Treaty from 
being considerably weakened and its purpose from being seriously 
compromised. "1 

Finally, even in fields where Community level regulation has not yet been 
created, the Member States are limited to regulatory action that is enacted with 
respect for the fundamental principles of the Community and that will not 
jeopardize the objectives of the Community.9 

Consequently, the general picture of the relationship between Community 
and national powers is very complex; moreover, the picture is not rigid and 
unitary, but varies from one field to another. For these reasons, theories that 
purport definitively to resolve the appropriate balance of Community and national 
powers or the problem of preemption are now obsolete and unacceptable. 10 

However, several of these views remain widely circulated. 
According to the so-called Internationalist View, it is not possible to 

transfer sovereignty, even partially, from a Member State to the EC, because 
Member State sovereignty is an inalienable attribute of the state and is not a sum 
of powers. 11 Therefore, according to this theory, states can confer on the EC 
only specific and enumerated powers. States may also, acting collectively, retake 
possession of all or some of these conferred powers. Moreover, Member States 

8. Cue 30/S9, De Oezamenlijke Stcenkolenmijnen in Limburs v. ttlgh Authority of the ECSC. 1 
E.C.R. 24 (1961). 

9. Su Bieber, supra note S, at 157- ISS. 

10. For a comprehensive analysis of these theories, su Ti:r.zano I, supra note 2, al 199. 

11. Su, e.g., Zuleeg, supra note 2, at 29, S6. 
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always retain the power to implement Community powers, which therefore can 
never be considered as exclusive. 

A second theory, the so-called Federalist View, reaches opposite 
conclusions. u According to this view, state sovereignty is a sum of powers and 
is divisible. Therefore, it is possible to have a partial transfer of sovereignty 
from Member States to the EC to reach the goal of European integration. 
Moreover, once the powers have been drawn into the jurisdiction of the 
Community, they may never again come under the jurisdiction of the Member 
States. 'Therefore, once transferred, Community powers must be considered as 
irrevocable and exclusive. 

In practice, neither of these extreme perspectives accurately explains the 
history of European integration. The Internationalist View explains some limits 
of the process of European integration, but tends to see them as unchangeable. 
The Community will never be more than an extension of its members under the 
Internationalist View. The Federalist View, on the other hand, explains the trend 
towards European integration, but assumes that the Community has a greater 
ability to exercise authority over the Member States than is realistically possible 
at this point. Moreover, both of these radical views offer only theoretical and 
aprioristic solutions to the problem of the relationship between Community and 
national powers; they lose touch with the complexity of the process of European 
integration in its practical application and with the diversification existing among 
the different fields.13 In conclusion, the problem cannot be resolved by means 
of general and unitary criteria; instead, a pragmatic and sectorial approach must 
be used to evaluate European integration. 

Consequently, the historical development of the legal foundations of EC 
envirorunental policy and the relationship between Community and national 
powers in the environmental area must be examined carefully. As shall be 
shown, the EC's environmental policy is a very interesting study because of the 
original way in which integration has progressed in this field. 

12. Stt, t .1., Pierre Pescatore, Lu ripan/1/ons dt compitencts tnlrt la Communauti ti sts £lats 
IMUTU, In LA C0MMUNAtrre l!T SES ETATS ME!MBllES, ACTl!S OU SIXltME COLJ..OQUE OB 

L' IHSTJTIJT o·EruoES JUIUOIQUES ~OPaooras 63, 79 (1973); Jean-Victor Louis, Quelquu 
rijlulons sur la ripanltlon dts compittnces tntrt la Communauli EuropitnM ti su £lats mtmbrts, 
1979 RBvue o·INltoAAnON BVR~ 33S, 3S7. 

13. For similar criticism of these views, su Tiuano I. supra note 2, at 20 I; Tizzano D, supra note 
2, at 63. 
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II. THE LEGAL FOUNDATIONS OP EC ENVIRONMENTAL PoUCY 

A. Pre-Single European Act 

The Treaty of Rome, prior to the modifications brought about by the 
Single European Act (SEA), did not expressly regulate the environmental policy; 
in fact, it did not even mention it." However, the increasing awareness about 
environmental problems, that began to develop in the early Seventies, led to a 
recognition of the necessity of developing a Community policy in the field of the 
environment. The heads of government of the Member States, meeting at the 
Paris Summit in 1972, acknowledged that the economic development of Europe 
should be accompanied by improved environmental conditions.1

' Additionally, 
the Summit concluded that differing and uncoordinated national environmental 
regulation could have an adverse impact on trade between Member States.16 

After the Paris Summit of 1972, developments followed quiclcly. In 
1973, the Council of Ministers adopted the First Action Program for the 
Environment.17 This program has been followed by four other programs;•• the 
fifth program was announced to the press on March 18, 1992 and takes effect in 
1993.19 These programs contain the general principles underlying the 

14. Christian Zackcr, Envlronmtntal Law of tht Europtan Economic Community: Ntw Powtn 
Utukr tht Slngk European Act, 14 B.C. INT'L cl COMP. L REY. 249 ( 1991). 

IS. Buu.. Etnt. COMMUNITY 10/1972, at 9, 20. 

16. Id. 

17. Declarat.ion of the Council of the EW'opean Conmlunities and of the Representatives of the 
Oovemments of the Member States meeting in the Council of 22 November 1973 on the Program 
of Action of the European Communities on the Environment, 1973 OJ. (C 112) I (Firsl 

Environmental Action Program). 

18. Resolution of the Council of the European Communities and of the Representatives of the 
Oovemments of the Member States meeting in the Council of 17 May 1977 on the Continuation and 
Implementation of a European Conmlunity Policy and Action Program on the Environment, 1977 OJ. 

(C 139) 1 (Second Environmental Action Program); Resolution of the Council of the EW'opean 
Convnunities and of the Representatives of the Governments of the Member States meeting in the 
Council of 7 February 1983 on the Continuation and Implementation of a European Conununity 
Policy and Action Program on the EnviroMlellt, 1983 OJ. (C 46) 1 (Third Environmental Action 
Program); Resolution of the Council of the EW'opean Conununities and of the Representatives of 
the Oovemments of the Member States meeting in the Council of 19 October 1987 on the 
Continuation and bnplementation of a European Community Policy and Action Program on the 
Environment, 1987 0 .1. (C 328) I (Fourth EnviroMlelltal Action Program). 

19. '11t4 Envlronmtnt and EMrgy Saving, EtJa. REP. (Eur. Info. Serv.) No. 1691, at 7 (Jan. 17, 

1992). 
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Community's environmental policy. Each program has been more complex than 
the preceding ones and, in each program, the EC has taken a more important role 
in the protection of the environment.20 Beyond the Environmental Action 
Programs, and since the late 1960's, the Community has adopted numerous 
directives in the field of the environment.21 

In spite of the breadth of the action programs and the numerous measures 
taken by the EC, the legal foundations of the Community's powers in the 
environmental field remained uncertain. The Community Institutions attempted 
to sunnount these uncertainties, however, by resorting to Article 100, and, 
failing that, to Articles 2 and 235 of the Treaty of Rome. Article 100 allows the 
Council to issue directives to harmonize Member State laws, regulations and 
administrative decision in matters which directly effect the operation of the 
Common Market.22 However, Article 100 is limited to actions that arc 
expressly provided for in the Treaty.23 Article 235 allows the Council to take 
appropriate action when the necessary powers are not expressly provided for in 
the Treaty, if the action is necessary to attain an objective of the Community.2A 
Article 2, which states the general objectives of the EC, provides that one of the 
Community objectives is to further the approximation of Member State policies 
to provide •a harmonious development of economic activities."" 

The theory that environmental measures could be founded on Article 100 
was affirmed for the first time by the European Court of Justice in 1980 in cases 
brought by the Commission against Member States for failing to implement 
environmental directives.26 The states defended themselves by challenging the 
Community power to regulate in the field of the environment. The European 
Court of Justice affirmed that the directives concerning the environment could 
be founded on Article 100 of the Treaty of Rome because diverging 
environmental measures could create barriers to trade, hamper free competition 

20. Michael S. Feeley and Peter M. Gilhuly, Grun LAw-Ma/cing: A Primer on the European 
Camnutnlly's Environmenral uglslativt Process, 24 VAND. J. TllANSNAT'L L 6S3, 677 (1991). 

21. Dirk Vandermeersch, Tht Slngk EMroptan Act an.d the Envlronmenral Policy of the European 
Economic Community, 12 EllR. L REv. 407, 409 (1987). 

22. EEC Tkl!A TY an. I 00. 

23. Id. 

24. Id. an. 23S. 

" · Id. an. 2. 

26. Cue 91(79, Conunission v. Italian Republic,) E.C.R. 1099 (1980); Case 92(79, Commission 
v. Italian Republic, 3 E.C.R. 111 S ( 1980). 
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and therefore obstruct the functioning of the common market.17 

In 1985, in the well-known Case 240/83, Procureur de la Ripublique v. 
Association de defense des brllleurs d'huiles usagies, concerning the free 
circulation of waste oils, the Court of Justice broadened the legal foundations of 
Community environmental policy.21 The Court, in examining the validity of 
Directive 75/439,29 stated that N • • • the principle of freedom of trade is not to 
be viewed in absolute temts but is subject to certain limits justified by the 
objectives of general interest pursued by the Community.wJO The Court further 
found that the Directive " .. . must be seen in the perspective of environmental 
protection, which is one of the Community's essential objectives.n>• In this 
way, the Court of Justice implicitly established that the Community powers in 
the environmental field can be founded on Article 2 of the Treaty of Rome as 
an essential objective of the Community, part of the task of promoting #a 
continuous and balanced expansion,N Nan increase in stability,# and #an 
accelerated raising of the standard of living.#)1 The Court's acceptance of a 
broad interpretation of Article 2 allowed resort to Article 235 when 
environmental measures could not be justified by reason of approximation of 
laws under Article 100. 

In conclusion, we can say that, even before the approval of the SEA, the 
EC had incorporated the protection of the environment within the objectives of 
Article 2 of the Treaty and that the Community, in order to attain those 
objectives, could use either Article I 00 or Article 235 of the Treaty of Rome to 
justify actions. Prior to the SEA, most environmental measures were founded 
on a combination of Articles 100 and 235 of the Treaty. 

B. Provisions Established by the Single European Act 

The SEA broadened the objectives of the Treaty of Rome and introdu~ 
various modifications favoring European integration." For the purpose of this 

27. Case 91(19, 3 E.C.R. ( 1980) at 1106; Case 92(19, 3 E.C.R. (1980) at 1122. 

28. Case 240/83, Procurcur de la Republique v. Association de defense des bnileurs d•huiles usagtes, 
2 E.C.R. 531 ( 1985). 

29. Cowicil Directive 75/439 on the Disposal of Waste Oils, 1975 O.J. CL 94) 23. 

30. Case 240/83, 2 E.C.R. 549 (1985). 

31. Id. 

32. EEC TllEATY art. 2. 

33. Single European Act, Feb. 17, 1986, 1987 O.J. (L 169) I, 25 l.LM. 506 [hereinafter SEA]. 
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article, the creation of Title Vll, entitled "Environment", inserted in Part ill of 
the Treaty of Rome, was the most significant.>4 Title VII includes protection 
of the environment among the objectives of the Community, although it does not 
formally amend Article 2 of the Treaty. Also important was the creation of a 
new Article lOOa, concerning approximation of laws in view of the internal 
market» The new article contained provisions that significantly influence the 
environmental policy of the Community.>6 

The new Title VII lists three new Treaty articles, numbered from Article 
130r to Article 130t. Article 130r sets out the objectives of the Communities 
environmental policy, as well as, how the objectives should be achieved. The 
objectives arc simply to improve the quality of the environment, protect human 

34. EEC ntEATY Title Vil 

3S. EEC ntEATY art. IOOa. 

36. Wlde literature exists on the environmental policy of the Community after the SEA. Stt Ludwig 
Krimer, 11ie Slngk EMroptan Act and Environmental Protection: /Ufkctions on Stvual Ntw 
Provisions in Comm11nity Law, 24 CoMMON MJCT. L. RBv. 6S9 (1987) [hereinafter Krimer I]; 
Vandermeench, supra note 21, at 407; Andre Nolllcaemper, 71rt European Comm11nlty and 
/nurnadon.al Environmental Co-optration: Ltgal Aspects of Ezttrnal Comm11nity Powers, 1987/2 
LEaAL Wl.IES OF ~ lN'TmRAnON SS (1987); F~is Roelants du Vivier and Jean-Pierre 
Hannequart, UM no11Wllt strallgit t11ropitnne po11r l'envlroMtmtnt dans le cadrt dt / 'Actt Unique, 
316 bvuE DU M.uc:HE CoMMVN 22S (1988); Hans-Joachim Olaesner, L 'tnvironntmtnl comt ob}tt 
d'llM poliliq11t commll/lautairt, In LA PllOTECTlON OE L'ENVIRONNEMENT PAR LES COMMUNAIJTtS 
ai.cftENNE5, SOUS LA DIRECTION OE J. 0WtPamER I (1988); IDA JOHANNE KOPPEN, 1)iJ! 

ai.0P2AN COMMuNrrY's ENvulONMENTAL POLICY: FROM THE SUMMIT IN PARIS, 1972 TO nm 
SINGLE ai.OPEAN Acr 1987 (European University Institute Working Paper No.88/328, 1988); 
STANLEY P. JOHNSON AND GUY CoRCEll.E, 1)i£ ENvulONMENTAL POLICY OF THE EUROPEAN 
CowM1JNmEs (1989); FOIU.An Plcauo, CoMUNITA', STATI MEMBRI E STATI T1!RZI nv. POUTICA 

OEU.'AMBIENTI! E MEii.CATO, PA.PEit fOR THE A.A.A. CoNFEJlENCE •LA T\1TE1..A OEU.'AMBIENTI! 

NELL'AMBrro OEU.E COM\JNrrA. ai.OPl!E" (1989); Antonio Saggio, Lt bas/ gluridlcht dt/Ja polltlco 
0111bttntak ntU'ordillamtnto com11nltarlo dopo l'tntrata In vlgort dtU 'Ano Un/co Europto, 30 
RlvuTA DI DWTTO EUROPB> 39 (1990); LuoWJO KA.1.MEJt, EEC TllEATY A.NI> F.NvlRONMENTAL 
PkOTf.CTlON (1990) [hereinafter KAAMEll II]; ROMJ, L'ai.OPE ET U PllOTECTlON JUIUI>IQUE OE 

L'EIMll.ONNEMEKT (1990); Tamara R. Crockett and Cynthia B. Schultz, Tht /nttgrotlon of 
Environmtntal Policy and tht EMroptan Community: &ctnt Probkms of lmpltmtntatlon and 
Enforctmtnl, 29 CoL J. Tlv.NSNAT'L L. 169 (1991); Feeley &. Gilhuly, s11pro note 20, al 6S3; 
Zacker, s11pra note 14, at 249; Pillitu, S11//o •bast glurldlco• dtgU onl comun/tarl In mottrla 
Olllbttntak, 114 IL FoRO ITALIANO pt. 4, at 396 (1991); F'RANCIONI, FROM SOVEIU!IONTY TO 
CoMMON OoVERNANCE: 1)i£ l!.C. ENviRONMEHTAL POLICY, PAP!!Jl POR THE •l..EAJlNINo faOM 
EllaOPE" Sl!MINAJl (1991); Bianchi, Envlronmtntal Polley, In ITALY A.NI> EC MEMBl!UHIP 
EvALUATEl> 71 (Francioni ed., 1992). 
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health and to promote prudent use of environmental resourccs.17 The objectives 
arc to be enforced based on several basic principles: preventative action should 
be taken; environmental damage should be rectified at its source; polluters should 
pay for any damage; and environmental protection should be a component part 
of the Community's other policies:'' The last principle is the most important, 
because it makes the EC environmental policy a pervasive factor of all 
Community legislation. The Community is directed to consider several factors 
in preparing action including scientific data, the costs and benefits of the 
proposed action and the balanced regional development of the Community.J9 
The Community is directed by the Article to take action when the objective 
sought can be more easily attained at a Community-wide level, rather than by 
individual Member State actions.40 Article 130r also establishes that, in 
principle, it is up to the Member States to ensure the financing and 
implementation of environmental measures.41 F'mally, the Article allows for 
both Community and Member State competence in creating and dealing with 
international environmental agreements.41 

Article 130s establishes the process for the adoption of Community 
measures relating to the environment.0 It is up to the Council to decide what 
action is to be taken, acting unanimously on a proposal from the Commission 
and after consulting the European Parliament." However, the Council can, by 
a unanimous declaration, establish types of measures that may be taken by a 
qualified majority." Article l 30s allows the Council to adopt either general 
programmatic actions or specific measures and to use directives, regulations or 
decisions as a legislative instrument. 

Title VII ends with Article 130t, which establishes the freedom of 
Member States to maintain or introduce environmental measures more stringent 
than those adopted by the Community, provided that these measures are 

37. EEC Tlu!ATY art. 130r(I ). 

38. Id. art. l 30r(2). 

39. Id. art. 130r(3). 

40. Id. art. 130r(4). 

41. Id. 

42. Id. art. 130r(S). 

43. Id. art. 130s. 

44. Id. 

4S. Id. 
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compatible with the rest of the Treaty of Rome.06 

Under the new Article lOOa, the SEA allows the Community to adopt 
measures to protect the environment, within the framework of approximating 
Member State laws to establish or improve the functioning of the internal 
market.41 Paragraph 3 of Article 10 lists environmental protection among a list 
of categories in which the Commission is directed to assume a high level of 
protection as a base in creating new proposals." The measures under Article 
lOOa are taken by the Council, acting by qualified majority on a proposal from 
the Commission and in cooperation with the European Parliament. This is the 
so-called procedure of cooperation between the Council and the Parliament. 

C. Choic~ of Legal Foundiltions for Community Action 

The entry into force of the SEA has thus significantly broadened the 
powers of the EC in the environmental field. These powers are founded mainly 
on Title VII of the Treaty, but also may be founded on Article lOOa . .., 

lt is important to distinguish the cases in which the EC adopts 
environmental measures relying on Title VII from the cases in which the EC 
intervenes relying on Article lOOa for the following reasons. First, Article 130s 
requires, in principle, unanimity within the Council, while a qualified majority 
is enough, in principle, when the Community takes action pursuant to Article 
lOOa. Second, Article 130s requires only the consultation of the European 
Parliament, while Article lOOa requires use of the Cooperation Procedure which 
gives Parliament a more active role in formulating legislation. Third, the 
Community, when it is relying on Title VII, can take action only if the 
environmental objectives can be better attained at Community level than at the 
level of Member States. Finally, measures adopted on the basis of Title VIl are 
subject to the Member State' s explicit right to enact stricter standards,'° while 

'46. Id. art. I JOI. 

47. Id. art. IOOa. 

48. Article I OOa, para .. 3 provides that "The Commission, in its proposals laid down in paragraph 
I concerning health, safety, environmental protection and conswner protection, will take as a base 
a high level of protection." Id. art. 100a(3). 

49. A legal foundation, although more limited, for Community measures concerning the environment 
can perllaps be found in other provisions of the Treaty, such u, for instance, Article 43 in the field 
of agriculture and Article 113 in the field of commercial policy. Su Francloni, .supra note 36, at 14-
IS. 

SO. EEC TkEATY art. I JOI. 
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measures taken on the basis of Article lOOa must be implemented by the 
Member State unless the state can justify a stricter standard to the 
Commission. ' 1 

The Treaty, however, does not contain precise distinguishing criteria to 
clarify the proper use of the various legal foundations of Community action in 
the environmental field. This creates difficult problems because almost all 
potential environmental measures have economic implications and are therefore 
linked to concerns of the internal market, and thus to Article IOOa. Various 
theories have been formulated in legal circles that attempt to establish whether 
the Community institutions must rely on Title VII or, conversely, on Article IOOa 
when intervening in the environmental field. 

Some writers have suggested that Community environmental measures 
should be evaluated by considering environmental policy as subsidiary to the 
completion of the internal market. These writers would therefore require the use 
of the procedures of Article IOOa when a Community measure pursues the 
double goal of protecting the environment and of completing the internal 
market." This analysis was recently adopted by the Court of Justice in the 
well-known Titanium Dioxide case.n However, this theory is not wholly 
convincing because it is not grounded on any textual element of the Treaty and, 
even more, because it is against the spirit of the SEA, which tends to elevate the 
protection of the environment to one of the autonomous objectives of the 
Community.54 

Other writers maintain that measures concerning the protection of the 
environment must be founded exclusively on Title VII." However, this view 
is also not convincing because it overly limits the scope of Article JOOa, which 
expressly allows the adoption of Community measures in the field of the 
environment. 

According to a third theory, the distinguishing criteria would be solely the 

SI. Id. art. 100a(4). Su Vandermeersch, supra note 21, al 418. 

S2. Su Pernice Compttenz.ordnung und Handlungs befagnlsst du Europaischtn Gtmtinschoft au/ 
dtm Gtbltt du Umwell und Technlkrechts, Dm VEllWALnJNO 34 (1989). Su aLso Rossi, II · e uoN 

f'UNzJONAMEm'O DEL MEllCATO CoMUNE" DEJ.JMITAZIONB DEi PoTERI ~ CEE E STAT! MEMBIU 

48-S2 (1990). 

SJ. See Case C-300/89, Commission v. Council, June 11, 1991, E.C.R. 2867 ( 1991). For 1 criticism 

of this judgment, see Pillitu, supra note 36. 

S4. Stt Francioni, supra note 36, al 18. 

SS. Su Olaesner, supra note 36, al 12-13. Set also du Vivier and Hannequart. supra note 36, at 
230. 
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goals of legislative policy that the Community institutions want to pursue by 
adopting a certain measure. The first criterion would be the main purpose of the 
measure. 56 In other words, if the Community institutions want to pursue only, 
or mainly, the goal of environmental protection, then Title VII would be the 
appropriate basis. If, instead, the institutions have the prevailing goal of 
completing the internal market, they will use Article lOOa. The second criterion 
would be the type of protection that the institutions want to ensure for the 
environment unifonn protection throughout the Member States or allowing 
different Member State solutions.n If differing solutions are sought, the 
Community should operate relying on Title Vil If, instead, a uniform approach 
is desired, then the Community should rely on Article lOOa. However, this 
theory is unsuitable, because being founded only on the subjective goal pursued 
by the institutions, too much discretionary power is left to them to define the 
goal according to the procedure which would allow the legislation to pass more 
easily. The Community institutions thus could act more on the basis of political 
criteria than on legal reasoning. 

Perhaps the best theory offered in this dialogue is that the distinction 
between actions founded on Article lOOa and actions founded on Article 130s 
must be made on the basis of the objective closeness of the measure, based on 
content, to either the goal of completion of the internal market or to the goal of 
protection of the environment." In case of doubt, preference would be given 
to the application of Article 130s, since Article 130s is lex specialis for 
environmental legislation compared to Article lOOa. This theory has several 
advantages over its rivals. First, the theory allows a role for both Title Vll and 
Article lOOa. Second. it is less subjective in nature than attempting to divine 
whether the Community was attempting more to create environmental legislation 
or to remove impediments to the internal market. Finally, the theory would 
remove the Community institution's motivation to phrase the legislation in tenns 
which would make the measure easier to pass procedurally, in other words, to 
choose the procedure which would be used. 

S6. Su Saggio, s11pra note 36, at SO; Prancioni, s11pra note 36, at 18-19. 

S7. Su Saggio, s11pra note 36, at 50. 

SI. The European Court of Justice hu oft.en stated that the choice of the legal foundation for 
Convnunity action must be based on objective facton which are amenable to judicial review. Su. 
' ·I·· Cue 4S/86, Commission v. CoWlCil, 3 E.C.R. 1493 (1987) (recital 11 of the decision); Case 
131/86, United Kingdom v. Council, 2 E.C.R. 90S (1988) (recital 29 of the decision). 
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m. THE PRINCIPLES GoVERNINo 1liE RElJ. TIONSHIP BE1WEEN EC AND 
MEMBER STA TES' POWERS 

Now that the Treaty foundations of the Community environmental policy 
have been examined, the distribution of powers between the Community and the 
Member States in the environmental field can be considered. According to the 
SEA, the distribution of powers is grounded on four principles: (1) subsidiarity 
of Community powers; (2) joint management of international environmental 
relations; (3) Member State implementation of environmental measures; and (4) 
Member States' freedom to adopt a higher level of protection of the environment. 
Each of these basic principles affect the balance of powers between the 
Community and the Member States in a somewhat different fashion and thus 
must be considered individually. 

A. Subsidiarity of Community Powers 

The most important treaty provision regulating the relationship between 
Community and national powers is the first clause of Article l 30r(4) which states 
that H[t)he Community shall take action relating to the environment to the extent 
to which the objectives . . . can be attained better at Community level than at the 
level of the individual Member States.#39 This clause states the principle of 
subsidiarity, i.e., that Community powers exist only when the level of 
environmental protection granted by a Community regulation is superior to the 
level that Member States can achieve through national measures. 

It is maintained that the SEA 's subsidiarity principle represented a retreat 
from the virtually unlimited legislative competence that the Community exercised 
in the environmental field under Articles 100 and 235 of the Treaty of Rome.

60 

Prior to the SEA, all that was required to exercise authority in the environmental 
field was the existence of a link even a slender one, with the functioning of the 
common market. Though subsidiarity may place some limit on the Co~unity's 
competence to regulate local environmental problems, the fact that envuonmental 
regulation is now an explicit Community goal should bring these problems ~ore 
to the forefront of EC decision making. Moreover, it is clear that there ts no 
need of Community measures to remedy environmental problems which have 
repercussions only at the national, regional, or local level. Even problems of 
transfrontier pollution or pollution of global commons arc not always more 

59. EEC 'I'kEATY art. 130r(4). 

60. Vandenneersch, supra note 21, •I 422. 
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soluble on a Community level, Member States action may be preferable to 
Community action in some of these circumstances.61 Thus, the express creation 
of Community power in the environmental field required a complementary 
principle to properly apply this power. Seen in this light, the principle of 
subsidiarity is a sound guideline to choose among Community or Member State 
solutions. 

Whether subsidiarity represents a step backwards or a proper limit on 
Community authority, the most difficult problem remains to define precisely the 
principle's content. Specific criteria must distinguish Community powers from 
national powers. Determining, in each case, whether a specific environmental 
objective can be better attained at the Community level or at national level is a 
difficult task. 

A second issue is whether the Council has unlimited authority in the 
environmental field. Clearly, initial action must be taken by the Council, as the 
Council has competence according to Article 130s.6Z But can this decision by 
the Council be contested before the European Court of Justice for breach of the 
Treaty of Rome? This interpretation would give the Court the last word on the 
distribution of powers between the Community and the Member States in the 
field of the environment. There are different views in the literature on this issue. 
One group of legal scholars is dubious that the Court of Justice could intervene 
on a Community environmental measure especially considering that, in most 
cases, environmental measures would be adopted unanimously within the 
Council.61 

On the other hand, some scholars have argued that Article 130r(4) is not 
meant to distribute powers between the Community and the Member States, but 
instead is merely a political guideline, without binding effect upon the 
Community institutions.66 These scholars believe that Article 130(4) is vague, 
lacking specific criteria for determining the proper allocation of authority. 
Besides, a possible decision by the European Court on the invalidity of a 
measure would be useless, since the measure would be adopted before the Court 
could declare it to be invalid. These scholars therefore believe that the principle 
of subsidiarity would not act as a restraint on Council action on environmental 

61. For similar conclusions, su Francioni, supra note 36, at 22-23. 

62. Su Saggio, supra note 36, at 44. 

63. Jean-Pie= Jacque, l "Acu unU,ue europien, 22 REVUI! TalMESnlEUJ! DI! DROIT l!URoPmi .S7.S, 
606 (1986). 

64. Su JC.rimer I, supra note 36, at 66.S; Krimer 0 , supra note 36, at 71 -77. 
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matters. 

This theory is not convincing. First, in view of the goals of the SEA 
which makes the subsidiarity principle the fundamental dividing point of powe; 
between the Community and the Member States, Article 130 cannot be 
considered merely a political guideline, without authority to control the 
institutions of the Community.65 Second, although Article 130r(4) does not 
contain precise criteria, the content of the subsidiarity principle can be precisely 
defined by the practice of the institutions and, more importantly, the case Jaw of 
the Court of Justice. Finally, the tardiness of intervention by the Court of Justice 
is not a defect peculiar to the field of the environment, but instead is an 
inescapable feature of judicial control, which must always occur after the breach 
of the nonn. 66 

Thus, the principle of subsidiarity of Article 130r(4) has binding legal 
force. It follows, therefore, that the Court of Justice can review interpretation 
of the principle by Community institutions. As some writers have suggested, the 
Court must be able to exercise review al least in the clearest cases of manifest 
error, abuse of power or misuse of power on the part of the Community.67 

Indeed, given the importance of the principle of subsidiarity to the division of 
power between the Community and the Member States, it would be inappropriate 
to leave the interpretation of this principle to either the discretionary power of 
the Community institutions or of the Member States. 

B. Joint Management of International Relations 

The problem of determining the appropriate balance between Community 
and national powers is not limited to the exercise of authority over internal EC 
environmental matters. The problem exists as well in the field of international 
relations and is part of the general issue of the scope of the external powers of 
the Community. As the power to make international agreements is connected to 
the relative power of the Community and the Member States in the 
environmental field, it is necessary to address this issue briefly. 

Prior to 1971 the Community was believed to have power to make 
international agreeme~ts only when that power was expressly provided for in the 

65. See Saggio, supra note 36, at 45. 

66. Id. 

67. Francioni, supra note 36, al 25. 
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Treaty of Rome."' In 1971, the Court of Justice, in the A ETR case, declared 
that in addition to the areas in which the Treaty granted explicit power to 
negotiate international agreements, the Community had implied power to 
negotiate in areas of Community internal competence.69 The Court's ruling 
created the concept of parallelism of internal and external powers. The Court 
viewed parallelism as granting external power to the Community equal to the 
Member States' own power to act, when the Community had adopted common 
intcmal rules in a given field. Besides, if Member State exercise of these powers 
could "affect" the Community rules, then Community external power became 
exclusive, and the Member States lost all power to create international 
agreements in the field. In subsequent cases,'° the Court of Justice further 
expanded the implied powers of the Community in external relations, by stating 
that, when it is necessary to attain Community objectives, the existence of 
external powers does not depend on the internal powers having been actually 
exercised. In other words, external powers do not depend upon a previous entry 
into force of Community internal rules. 

Within this general legal framework, the more specific problem of the 
distribution of external powers in the field of the environment must be analyzed. 
Under the AETR case's parallelism analysis, if the Community has acted in a 
given area of the environmental field, then is the Community's power to 
negotiate exclusive or shared with the Member States? The SEA 's Article 
130r(5) states that: 

Within their respective spheres of competence, the Community and the 
Member States shall cooperate with third countries and with the relevant 
international organizations. The arrangements for Community 
cooperation may be the subject of agreements between the Community 
and the third parties concerned, which shall be negotiated and concluded 
in accordance with Article 228. 

The previous paragraph shall be without prejudice to Member States' 
competence to negotiate in international bodies and to conclude 
international agreements.11 

68. EEC TllEATY arts. 111, 113, I 14, 229(2), 238. 

69. Case 22(70, Commission v. Council, 3 E.C.R. 263 (1971). 

70. Su Joined Cases 3, 4 and 6/1976, 6 E.C.R. 1279 (1976); Opinion 1/76, 3 E.C.R. 741 (1977). 

71. EEC TllEATY art. 130r(S). 
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The second subparagraph of Article 130r(S) would seem to answer that the SEA 
does not establish exclusive Community power in the field of external relations. 
However, in order to counterbalance this second subparagraph, the Final Act of 
the SEA declared that: 

The Conference considers that the provisions of Article J30r(S), second 
subparagraph do not affect the principles resulting from the judgment 
handed down by the Court of Justice in the AETR case.n 

In light of these somewhat conflicting statements, the proper interpretation 
of the relative external powers of the Community and the Member States is 
questionable. The rule apparently establishes a general principle that the 
Community and the Member States jointly hold the task of management of 
international relations in the environmental field;n and that, in order to pursue 
this goal, each can conclude agreements with other international entities. But, 
within the sphere of such joint management, what are the respective powers of 
the Community and the Member States? 

On the whole, I believe that three rules can be formulated to determine 
the respective competence of the Community and the Member States. First, 
since Article l 30r(S) refers to agreements negotiated and concluded pursuant to 
Article 228, which itself is interpreted according to the principle of parallelism 
of powers, it must be inferred that the Community has competence to conclude 
agreements concerning the environment whenever it has also internal competence 
in that area. As seen previously, the internal competence of the Community in 
the environmental area is determined according to the principle of subsidiarity 
of Article 130r(4). Thus, the subsidiarity principle also controls the 
Community's external competence; in other words, the Community has 
competence to negotiate international environmental agreements when the 
objectives of the agreement can be better attained at a Community level than at 
the level of the individual Member States.7

' In the second place, the second 
principle of the AETR case, allowing for exclusive Community power in 
situations where Member State action could impede Community action, cannot 
be applied to the environmental field. It is doubtful whether Community power 

72. SEA, supra note 33, Final Act, Declaration on Article 130r of the EEC Treaty· 

73. s~~ S•gglo, supra note 36, •I 46. 

7'4. Id. 
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could ever be exclusive in light of the second subparagraph of Article l 30r(5). 1' 

Finally, the Declaration on Article 130r(5) in the Final Act refers only to the 
AETR case and docs not mention subsequent developments of the Court' s case 
law. This implies that the EC can act at the international level only in areas 
where it has already enacted internal rules and cannot exercise implied power in 
areas where it has not yet concretely accomplished an environmental policy. 

In any case, the overall interpretation of Article l 30r(5) still raises many 
doubts and hopefully the Court of Justice will clarify this issue in the near future. 

C. Mem~r Suire Implementation of Enviro~nral Measures 

The second clause of Article 130r(4) sets forth the principle that the 
Member States should be responsible for implementing environmental measures. 
According to some writers, this clause restricts the legal instruments available to 
the Community because, in their view, it compels the use of directives, which 
require Member States to act, as opposed to regulations, which the Community 
can enforce directly.76 These scholars believe that the second clause of Article 
130r(4) means that the Community can act, in principle, only as a legislatorn 
or a policy-maker,71 because the clause limits implementation and enforcement 
of environmental measures to the Member States. This view is not convincing 
because Article 130s, which establishes the legislative process for the adoption 
of environmental policy, allows the Council to "decide what action is to be taken 
by the Community:79 The Council should therefore have a choice as to the 
form of the legislative measures and be able to employ any measures allowed in 
Article 189 of the Treaty of Rome . ., 

Many scholars who argue that Article 130r(4) limits the Community to 
directives as a method of enforcing the EC environmental policy are critical of 
this limitation. These writers believe that the Community should have a more 
active role in implementation and administrative enforcement of the 

1S. For similar conclusions, :ue Mengozzi, supra note S, at 393-394, n.29. For a different opinion, 
:ue Saggio, supra note 36, at 46-47. 

76. Vandermeersch, supra note 21, at 423-4. 

77. Id. at 424. 

78. Crockett and Schultz, supra note 36, at 174-183. 

79. EEC Tau.TY art. I~. 

80. Su Olaesner, s11pra note 36, at 11 ; Saggio, supra note 36, at 48. 
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environmental policy," or even that the EC should develop its own centralized 
mechanisms of implementation and enforcement of environmental norms and 
policies.az A distinction should be drawn, however, between the traditional 
distribution of tasks between the Community and the Member States and what 
could be considered to be the Community's overuse of directives rather than 
other legislative means, such as regulations. The traditional distribution of tasks 
between legislative powers of the Community and executive powers of the 
Member States itself should not be criticized. The problem lies in the excessive 
use of directives that occurred in the past. This overuse has left broad 
discretionary power to the states to implement environmental measures, and 
created problems because Member States have often either implemented 
environmental directives slowly, or used different and conflicting methods. 

The Member States are not solely to blame for their intransigence in 
implementing environmental directives. It should not be forgotten that the 
Community has mechanisms for controlling the implementation of Community 
legislation. Article l 30r( 4) does not jeopardize the general duties of the Member 
States resulting from Articles 5 and 189 of the Treaty of Rome. Above all, this 
clause does not jeopardize the right of the Commission to ensure the 
implementation of Community measures on the basis of Article 1 SS of the Treaty 
of Rome.13 Although Article 15S gives the Commission controlling powers 
only with regard to the "common market," the concept of common market is not 
restricted to the four fundamental freedoms, and now comprises all the objectives 
and tasks of the EC."' Therefore, the cont.rolling powers of the Commission 
also cover the observance by the states of Community measures in the field of 
the environment." 

Some recent activity by Community institutions appears to indicate that 
the Community is taking enforcement of an environmental agenda more 
seriously. The Commission has recently sought to reassert its authority on the 
implementation and enforcement of environmental measures."' It improved 
internal procedures to deal with complaints regarding environmental matters, and 

81. Vandenneersch, supra note 21, at 425. 

82. Crockett and Schultz, supra note 36, at 183. 

83. EEC TllBATY art. 155. 

84. Su Krimer I, supra note 36, 11 672. 

85. Id. 

86. On the recent steps taken by the Conunission, stt KRAMER II. supra note 36, 11 80; Crockett IJld 

Schultz, supra note 36, 11 184. 
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threatened to start infringement procedures against several Member States.n In 
1990, it proposed the creation of a "green police" force in order to ensure 
observation of environmental measures.• It should also be noted that the 
Ec:ooomic and Social Council recommended in 1990 that Community 
environmental measures be adopted in the future in the form of regulations rather 
than by directives, a measure that would help to correct many of the 
implementation problems experienced in the environmental field.19 In May 
1990, the Council accepted a proposal for the creation of a European 
Environment Agency and a European Environment Monitoring and Information 
Network responsible for administering the environmental programs of the 
Community.90 

In conclusion, the SEA has maintained the traditional principle that 
implementation and enforcement of Community measures is largely left to the 
Member States. But the Community is trying to reinforce its own role and its 
means in order to improve the implementation and enforcement of its 
environmental measures. 

D. Mem~r Stales' Freedom to Adopt Higher Protection 

The final principle, which completes the overall picture of the distribution 
of powers between the EC and the Member States, is the Member States' 
freedom to adopt a higher level of environmental protection than that of the 
Community. This principle emerges from Articles 130t and 100a(4) which 
entitle the states, under certain circumstances, to move away from the 
environmental measures of the Community. 

Article 130t states that: "[t]he protective measures adopted in common 
pursuant to Article 130s shall not prevent any Member State from maintaining 
or introducing more stringent protective measures compatible with this 
T~ty."'1 

This rule was conceived because it was expected that the EC 
envuonmental standards might be set at a level too low to satisfy those Member 

87. Crockett & Schultz, supra note 36, at JBS. 

88. Id. 

89. kgMlatlons, Not Dlrect/ve.r, kcommended to /mpument Environmental Laws Faster, 13 INT.L 
ENv. REP. (BNA), at 323-4 (Aug. 8, 1990). 

90. CoWlCil R.egu.lation 1210/90 on the Est.blishment of the European Environmental Agency and 
the European Environment and Observation Network, 1990 OJ. (L 120) I. 
91. EP.C TlV. TY art. I 30t. 



1993] ENVIRONMENTAL POLICY POWERS 127 

States willing to maintain a strong national policy of environmental protection. 92 

In other words, this rule is founded on the principle that the Member States arc 
free to diverge from the standards of the Community norms only when they want 
to ensure a higher level of environmental protection." Since the Member States 
can act to ensure higher protection even in an area where the Community has 
already acted, it logically follows that, in the field of environmental protection, 
the Community measures do not have a preemptive effect on national measures. 
This is a division of power employed in only one other circumstance in the 
Treaty of Rome, in Article l 18a(3) concerning social policy." 

Member States are not free to enact environmental legislation more 
stringent than the Community's because of the requirement that national 
measures be compatible with the Treaty. Compatibility means that Member State 
measures must meet the Member States' general duties, provided in Article 5 of 
the Treaty of Rome.9' Mostly compatibility means that national measures 
cannot breach the rules on free movement of goods,96 unless a restriction of free 
movement of goods is admissible pursuant to Article 36. Article 36 allows 
restrictions that are justified, among other reasons, on grounds of "protection of 
health and life of humans, animals or plants," provided that the restrictions do 
not constitute "a means of arbitrary discrimination or a disguised restriction on 
trade between Member States." 

There is a real danger that the Member States may introduce barriers to 
trade by adopting more stringent environmental measures.97 This conflict 
between the Community goals of environmental protection and of free movement 
of goods has already been the object of various disputes. Probably the most 
famous case was the 1988 Commission v. Denmark ruling concerning Danish 
regulations which required beer to be sold in returnable containers.9' In this 
case, the Court acknowledged that protection of the environment was a 
fundamental objective of the Community, which must be balanced against the 

92. KOPPEN, supra note 36, at S9. 

93. Du Vivier and Hannequart, supra note 36, at 228. 

94. EEC TREATY art. I I 8a, , 3 (slating that "the provisions adopted p~uant to this Article shall 
not prevent any Member St.ate from maint.aining or introducing more stringent measures for the 

protection of working conditions compatible with this l'Teaty"). 

9S. Su Nollkaemper, supra note 36, at 60. 

96. Su Olaesner, supra note 36, at 11; Vandennee.rsch, supra note 21 , at 426. 

97. Su Francionl, supra note 36, at 28. 

98. Case 302/86, Commission v. Denmark, 8 E.C.R. 4607 (1988). 
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fundamental objective of free movement of goods. The Court ruled that if the 
national environmental protection measures are proportional to the environmental 
objective, applied in a non-discriminatory manner and necessary lo the 
achievement of the objective, then the measure is valid despite its limitation of 
the free movement of goods. 99 

The second important article that allows Member States to move away 
from the environmental measures of the Community is Article 100a(4). This 
Article applies when the environmental measure is adopted in the framework of 
approximation of laws in view of the internal market. This clause, in short, 
establishes that, if a hannonization measure is adopted by a qualified majority, 
the Member States may apply national measures instead of the Community 
measure, either under Article 36 or if the provision relates to the protection of 
the environment or to the working environment.100 

This rule raises a problem of interpretation. The most important issue is 
whether the Article allows Member States to apply less stringent national 
provisions than the relevant Community provision. A proper interpretation of 
Article lOOa would not allow less stringent Member State provisions to replace 
Community action for two reasons. First, lesser Member State standards would 
contradict the principle stated in Article 100a(3) that the Community should at 
minimum guarantee #a high level of protection# to the environment in 
considering legislation.101 Second, while Title VII would not specifically apply 
to legislation adopted under Article lOOa, it does show by implication that the 
drafters of the SEA did not want the Member States to undercut the ability of the 
Cooununity to create effective environmental legislation.102 Therefore, national 
measures departing from Community measures should be allowed only when 
they raise the level of protection.1m Thus, under this interpretation, the 
principle of Member States' freedom to adopt a higher level of environmental 
protection is also confirmed in Article 100a(4). 

99. Id. at 4630-1. 

100. EEC Tlv.TY art. lOOa, ! 4 states: "If, after the adoption of a hannonization measure by the 
Council acting by a qualified majority, a Member State deems it necessary to apply nal.ional 
provisions on IJ'OUllds of major needs refmed to in Article 36, or relating to protection of the 
environment or the working environmen1, ii shall notify the Commission of these provisions.• 
101. EEC Tlv.TY art. 100&(3). 

102. Id. nt1e VII. art. 130t. 

103. Su Prancioni, SMpra note 36, at 33. 
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IV. MODIFICATIONS OP 11il! TREATY ON EUROPEAN UNION 

.The new Treaty on European Union (Maastricht Treaty), signed at 
Maastricht on February 7, 1992 and not yet in force, does not contain any 
remarkable changes in the field of Community environmental policy.104 There 
are, however, two modifications which are worth mentioning: the first modifying 
the legislative process for the adoption of the environmental policy, and the other 
modifying the subsidiarity principle. 

The first modification concerns the legislative procedures provided for by 
Articles 130s and lOOa of the Treaty of Rome. The Maastricht Treaty 
modifications provide for more active participation by the European Parliament 
and give more weight to qualified majority voting in the legislative process. 

The present Article 130s, as discussed previously, provides, in general, 
for a unanimous decision of the Council after mere consultation with the 
Parliament. Pursuant to the second paragraph of Article 130s, the Council may 
also adopt certain measures by a qualified majority after unanimous decision to 
vote on these types of measures by this procedure. The new Article 130s 
contained in the Maastricht Treaty provides for four different legislative 
procedures: the cooperation procedure, the procedure of joint decision, the 
unanimous decision of the Council after consultation with the Parliament, and 
finally the unanimous decision of the Council to vote by a majority. 

Under the new Article 130s(l), the Council will generally deliberate 
pursuant to the procedure of cooperation established by the new Article 189c, 
following almost entirely the procedure presently provided for by Article 149(2) 
of the Treaty of Rome. ic15 In this procedure, the Parliament has an active role 
extending beyond mere consultation, but the Council, acting at times by a 
qualified majority and at times unanimously, still maintains the final decision. 
However, this cooperation procedure does not apply to some important 
environmental areas, such as town and country planning, land use, and 

104. Treaty on European Union, Feb. 7, 1992, 311.L.M. 247 (1992) (hereinafter Maastricht Treaty). 

105. Id. &11. 0(38) (amending EEC TIU!ATY &11. 130s(I)). The new Article !30s proposed by the 

Mautricht Treaty states: 

11ie Council, acting In accordance with the procedure refmed to in ~c~ i 89c and after 
consulting the Economic and Social Conunlttee, sluill decide ~hat a~llon IS to be taken by 
the Community in order to achieve the objectives refmed to m Article 130r. 
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management of water.106 In these areas, the original procedure with unanimous 
decision of the Council after mere consultation with the Parliament still 

applies.11
" 

For the adoption of so-called -general action programs" (new Article 
130s(3)),1Cll the procedUIC of joint decision established by new Article 189b is 
applicable. This is a very complex procedure providing for action in concert 
between the Council and the Parliament, with mediation by the Commission and 
the intervention of a Conciliation Committee. If this procedure of action in 
concert does not produce any result, the Council can proceed on its own initiative 
and adopt the common position, voting by a qualified majority. But the 
European Parliament can afterwards reject the adopted text, by an absolute 
majority of its members. 

The Maastricht Treaty modifies the procedure of harmonization of Article 
lOOa as well. The present Article lOOa(l) of the Treaty of Rome, as discussed 
previously, establishes that the Council decides by a qualified majority on a 
proposal from the Commission and in cooperation with the Parliament. The new 
text of Article lOOa(l). introduced by the Maastricht Treaty, provides for a 
Council decision pursuant to the procedure of joint decision of the new Article 

106. Id. art. 0(38) (amending EEC TllEATY art. 130s(2)). The proposed Article !30s states: 

By way of derogation from the decision-making procedure provided for in pa.ragraph I and 
without prejudice to Article IOOa, the CoWlCil, acting unanimously on a proposal from the 
c.ommission and after consulting the European Parliament ad the Economic and Social 
Committee, shall adopt: 

• provisions primarily of a fiscal nature; 
• measures concerning town and COW\try plann.ing, land use with the exception 
of waste management and measures of a general nature, and management 
of water resources; 
• measures significantly affecting a Member State•s choice between different 

energy sources and the general structure of its energy supply. 
The CoW1Cil may, under the conditions laid down in the preceding subparagraph, define 
those matten refened to in this paragraph on which decisions are to be taken by a qualified 
majority. 

107. Id. art. 0(38) (amending EEC TllEATY art. 130s(2)). 

108. Id. art. 0(38) (amending EEC TllEATY art. l 30s(3)). The proposed Article l 30s(3) states: 

In other areas, general action programs setting out priority objectives to be attained shall 
be adopted by the CoWlCil, acting in accordance with the procedure referted to in Article 
189b and after consulting the E.conomic and Social Conunittee. 

The Council, acting under the tenns of paragraph I or paragraph 2, according to the case, 
shall adopc the measures necessary for the implementation of these programs. 



1993) ENVIRONMENTAL POLICY POWERS 131 

189b.109 

Thus, the new procedures for the Community legislative process in the 
field of the environment have the merit of giving a larger role to the European 
Parliament and to the qualified majority voting, but they arc very complex and 
may give rise to many disputes concerning their practical application. 

The second noteworthy modification introduced by the Maastricht Treaty 
to Community environmental policy concerns the subsidiarity principle. The 
present wording of the subsidiarity principle, contained in the first clause of 
Article 130r(4), has disappeared from Title VIl dedicated to the environment 
However, the Maastricht Treaty expressly inserts the subsidiarity principle among 
the general principles of the Community in the First Part of the Treaty of Rome. 
In fact, the new Article 3b states the following: 

The Community shall act within the limits of the powers conferred upon 
it by this Treaty and of the objectives assigned to it therein. In areas 
which do not fall within its exclusive jurisdiction, the Community shall 
take action, in accordance with the principle of subsidiarity, only if and 
insofar as the objectives of the proposed action cannot be sufficiently 
achieved by the Member States and can therefore, by reason of the scale 
of effects of proposed action, be better achieved by the Community. 

Any action by the Community shall not go beyond what is necessary to 
achieve the objectives of this Trcaty.110 

Article 3b produces two effects of great importance: first, the principle that the 
Community is endowed only with enumerated powers is solemnly restated; and 
second, the subsidiarity principle, although to a certain extent better defined, 
leaves the restricted ambit of the environmental policy and gains a very central 
role in the general distribution of powers between the EC and the Member 

109. Id. art. 0(22) (amending EEC TIU!ATY art. 100.(1)). The propelled Article 100.(1) slates: 

By way of derogation from Article 100 and save where~ ~vided in~ ~ty, 
the following provisions shall apply for the achievement of the objedlves ~ out ~ Article 
71. Tiie Council shall, acting in accordance with the procedure referred to 111 Article 189b 

and after consulting the Economic and Social Convnittee. adopt ~ ~ures f~ ~ 
approximation of the provisions laid down by law, regulation or ·~~live •~lion Ill 
Member States which have u their object the establishment and functiorung of the mtemal 

market. 

110. Id. art. O(S) (amending EEC TIU!ATY art. Jb). 
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States. 

V. CONCLUSION 

The progressive development of the Conununity environmental policy has 
shown some peculiar features relative to other Conununity policies. There has 
been a trend to expand the Community powers in the environmental field, which 
developed before the SEA, but mostly within the SEA itself. However, this 
trend has met with strong resistance by the Member States, which have sought 
to maintain concurrent powers. This has led to a divergence from the nonnal 
phenomenon of European integration whereby Conununity powers tend, as time 
passes, to become exclusive. Instead of the nonnal trend of increasing 
Community power, the environmental field has been dominated by the principles 
of subsidiarity of Community powers and Member States' freedom to adopt 
higher environmental standards, even when the Conununity has already taken 
environmental measures in a given area. In short, there has been no process of 
preemption of national powers in the environmental policy. 

The example of the environmental policy has induced the states to 
generalize the principle of subsidiarity, by expanding it to all the areas which do 
not fall under the exclusive jurisdiction of the Conununity. It has also induced 
the states expressly to regenerate the principle of the enumerated powers of the 
Community, a principle which was gradually dissolving in the practice of the 
Community institutions. 

The Member States, in my opinion, have brought to an end a period in 
which the process of expansion of Community powers had taken place in a 
dynamic but disorderly way, through the use of Article 235 of the Treaty of 
Rome, the theory of implied powers, and the innovative case law of the Court 
of Justice. Now the Member States want to regain control over the development 
of Community powers and over the integration process which previously had 
been mostly entrusted to the Community institutions. The Member States want 
to realize this also by means of the formal procedure of revising the Community 
treaties, and thus through the use of precise written norms. If this conclusion is 
true, then the European Court will have a less "praetorian" role to exercise in the 
interpretation of Community law,111 and instead will have to take on the task 
of formulating very precise legal criteria to define the distribution of powers 
between the Community and the Member States. 

111. Su gmuaUy, 0 . Federico Mancini, Atrivlsmo e a111ocon1rollo Milo glurlspriulefllJJ de/la Cone 
di GilutWa, 30 RrvlsTA DI DlllfTTO EIJROPEO 229 (1990). 
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In short, if the process of European integration accelerates and if the 
Community changes more rapidly towards a federation, then it is also absolutely 
necessary that the relationship between the EC and the Member States be 
governed increasingly by well-defined legal norms and be dominated by the 
principle of the rule of Jaw. 


