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L THE DisTRIBUTION OF POWERS BETWEEN THE EC aND MEMBER STATES

Although the European Community (EC or Community) sxercises very
broad powers, it is not endowed with gemeral and unlimited powers. The
Community’s powers originate in the specific norms which establish the
objectives, means of action, and powers entrusted to it by the Member States.
Thus, the EC is endowed with enumerated powers (compéiences d afiribution)
and it must act within the Hmits of power provided by the Treaty of Rome, x5
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can be inferred from Articles 3, 4, and 189 Any power which remains is
retained by the Member States.”

However, in practice the EC has not felt rigidly limited by the principle
of enumerated powers. Instead, it has progressively tried 10 increase the scope
of its authority through Asticles 235 and 236 of the Treaty of Rome,’ the so-
called doctrine of “implied powers,” and through the innovative, and generally
pro-Community, rulings of the European Court of Justice.* This evolutionary
increase of Community power has, of coarse, had 3 great impact upon ithe
relationship between the EC and Member Stales” powers and furthered the cause
of European integration.”

The relationship between Community power and Member State power has
changed according to four guiding principles. First, the development of
European integration has shown a lendency 1o expand the “material® powers of
hﬂwnm;mmmﬂwmmm:ﬂm

Second, Community powers, although usually initially concurrent with
Member States’ powers, tend 1o transform gradually into exclusive powers.”
Therefore, the exercise of EC powers in a field eventually preempis the exercise
of mational powers in that fickd. In cenain fields, this preemption of national
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powers has already occumed. [In other fields, the parallel concurrence of
Community and national powers will continue until the Commanity has actally
enacted final and complete legisiation in these areas. Generally, when the
Communily emacts final legislation goveming a field, its powers becoms
exclusive. However, in centain cases, an express re-transfer of powers from the
Community to the Member Stales may be decided.

Third, Community powers may also encroach indo fields left to the
residual power of the Member States. If the Community fears that Member State
regulation of a ficld that is not within the scope of the Community's autharity
potentially could interfere with fields which are within Community authority,
then the Community may exercise suthority over these fields. The European
Court of Justice has affirmed that the Community's jurisdiction may “impinge
ofi national sovereignty in cases where, because of the power retained by the
Member States, ihis is necessary to prevent the effectiveness of the Treaty from
being considerably weakened and its purpose from being seriously
compromized, ™

Finally, even in fields where Community level regulation has not yet been
created, the Member States are limited to regulatory action that is enacted with
respect for the fundamental principles of the Community and that will not
Jeopardize the objectives of the Community.®

Consequenily, the general picture of the relationship between Commaunity
and national powers is very comples; moreover, the piciure ks not rigid and
unitary, but varies from one field to another. For these reasons, theories that
purport definitively to resolve the appropriate balance of Community and national
powers or the problem of preemption are now obsolele and unacceptable.
However, several of these views remain widely circulated.

According to the so-called Internationalist View, it is not possible to
transfer sovercignty, even partially, from a Member State to the EC, because
Member Siate sovereignly is an inalicnable attribute of the state and is not a sum
of powers." Therefore, according to this theory, states can confer on the EC
only specific and enumerated powers. States may also, acting collectively, retake
possession of all or some of these conferred powers. Moreover, Member States
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BCE 24 (191}

9. T Dieker, supra mate 5, 6 157-158

10. For s comprehenaive snalyiin of Shese theories, see Tirmno [ mpro nole 2, o 199

i), See, eg., Zuleeg, mopra nole 2, ai I9, 30



110 TULANE J. OF INT'L & COMPARATIVE LAW  [Vol. 1:107

always retain the power 1o implement Community powers, which therefore can
never be considersd as exclusive.

A second theory, the so-called Fedemlist View, meaches opposite
conclusions.” According to this view, state sovereignty is a sum of powers and
is divisible. Therefore, it is possible to have a partial transfer of sovercignty
from Member States fo the EC to reach the goal of European inbegration.
Moreover, once the powers have been drawn into the junisdiction of the
Commaunity, they may never again come under the jurisdiction of the Member
States. Therefore, once transfermed, Community powers must be considered as
irrevocable and exelusive.

In practice, neither of these extreme perspectives accuralely explains the
history of European integration. The Intemationalist View explains some limits
of the process of European integration, but tends to see them as unchangeable.
The Community will never be more than an extension of its members under the
Intermationalist View. The Federalisi View, on the other hand, explains the trend
towards Europesn integration, but assumes that the Community has & greater
ability o exerciss sutharity over the Member States than is realistically possible
a1 this point. Moreover, both of these radical views offer only theoretical and
aprioristic solutions to the problem of the relationship between Community and
national powers; they lose touch with the complexity of the process of European
integration in its practical application and with the diversification existing among
the different fields " In conclusion, the problem cannot be resolved by means
of general and unitary criteria; insicad, a pragmatic and sectorial approach mast
be used 1o evaluate European integration.

Consequently, the historical development of the legal foundations of EC
environmental policy and the relationship between Community and national
powers in the environmental area must be examined carefully. As shall be
shown, the EC's environmental policy is a very interssting study because of the
ariginal way in which integration has progressed in this field.
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L THE LEGAL FouNDATIONS OF EC ENvIRONMENTAL PoLICY

A Pre-Single European Act

The Treaty of Rome, prior to the modifications brought about by the
Single European Act (SEA), did not expressly regulate the environmental policy;
in fact, it did not even mention i, However, the increasing awareness sbout
environmental problems, that began to develop in the early Seventies, led 1o a
recognition of the necessity of developing a Community policy in the field of the
environumeni. The heads of government of the Member Siates, meeting af the
Paris Summit in 1972, scknowledged that the economic development of Europe
should be accompanied by improved environmental conditions.” Additionally,
the Summil concluded that differing and uncoordinated national environmental
regulation could have an adverse impact on trade between Member States."

After the Paris Summit of 1972, developments followed quickly. In
1973, the Council of Ministers sdopied the First Action Program for the
Environment.” This program has been followed by four other programs;™ the
fifth program was announced to the press on March 18, 1992 and takes effect in
1993." These programs contain the general principles underlying the

14, Christien Zacker, Emviraamenial Law of e Europras Economic Community, Now Powrrs
Under phe Single European Act, 14 B Ier's & Coser. L REV. 248 (19904
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Emplesenistion of 8 Exropesn Community Policy snd Action Progrm on s Erviroamest, 1977 0,
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Community s environmentsl policy. Each program has been more comples than
the preceding ones and, in each program, the EC has taken a more important role
in the protection of the environmenl.™ Beyond the Environmental Action
Programs, and since the late 1960%s, the Community has adopted numerous
directives in the field of the environment.™

In spite of the breadth of the action programs and the numerous measures
taken by the EC, the legal foundations of the Community’s powers in the
envirommental field remained uncertain. The Community Institutions attempted
io surmound these uncerfaintics, however, by resomting to Article 100, and,
fuiling that, to Articles 2 and 235 of the Treaty of Rome. Article 100 allows the
Council to issue dircctives 10 hammonize Member State laws, regulations and
sdminkstrative deckson in matters which directly effect the operation of the
Common Market™ However, Anicle 100 is limited 1o actions that are
expressly provided for in the Treaty.™ Anicle 235 allows the Council to take
appropriate action when the necessary powers are not expressly provided for in
the Treaty, if the action is necessary 1o altain an objective of the Community.™
Article 2, which states the general objectives of the EC, provides that one of the
Community objectives is to further the approximation of Member State policies
to provide “a harmonious development of economic activities. ™

The theory that environmental measures could be founded on Article 100
was affirmed for the first time by the European Court of Justice in 1980 in cases
beought by the Commission against Member States for failing to implement
environmental directives.® The states defended themselves by challenging the
Comsunity power io regulate in the ficld of the environment. The European
Court of Justice affirmed that the directives concerning the environment could
be founded on Anicle 100 of the Treaty of Rome because diverging
environmental measures could create barriers to trade, hamper free competition

10 Mlichael 5. Feeley and Peter M. Gillady, Geren Low-Moding: A Primer on the Europran
Commaniry s Emvirosmennal Lepizhshe Process, 28 Vasn. ], ToasossaT s L. 633, 677 (1#91)

1 Dirk Vandermeerich, The Sinple Eropran Act and the Emvironmenial Policy of the Eurapran
Ecospmic Communiry, 12 Eva. L. REv. 457, 409 {1987}
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23,
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v iindian Repeblic, ¥ ECR 1115 (1983),
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and therefore obstruct the functioning of the common market ™

In 1985, in the well-known Case 24083, Procuresr de la République v.
Association de défense des brileurs d'huiles usagées, conceming the free
circulation of waste oils, the Court of Justice brasdened the legal foundations of
Community environmental policy.® The Coun, in examining the validity of
Directive 75/439,™ stated that =, . . the principle of freedom of trade is not to
be viewed in absolute terms bat is subject to certain limils justified by the
objectives of general interest pursued by the Commanity.”™ The Court further
found that the Directive °, . . must be seen in the perspective of environmental
protection, which is one of the Community's essential objectives.™™ In this
way, the Court of Justice implicitly established that the Community powers in
the environmental ficld can be founded on Article 2 of the Treaty of Rome a5
an essential objective of the Commmmity, parl of the task of promoting "s
continuous and balanced expansion,” “an increase in stability,” and "an
sccelerted raising of the standard of living.”™ The Court’s acceptance of a
broad inferpretation of Aricle 2 allowed resort to Aricle 235 when
environmental messures could not be justified by reason of approximation of
laws under Article 100,

In conclusion, we can say that, even before the approval of the SEA, the
EC had incorporated the protection of the environment within the objectives of
Atticle 2 of the Treaty and that the Community, in order to attain those
objectives, could use either Ariicle 100 or Article 235 of the Treaty of Rome 1o
justify actions. Prior 1o the SEA, most environmental measures were founded
ofi a combination of Articles 100 and 235 of the Treaty

i Provisions Established by the Single Ewropean Act

The SEA broadened the objectives of the Treaty of Rome and introduced
various modifications favoring European integration.” For the purpose of this

7. Case 9179, ) ECR. (1980) at 1106, Case 9378, 3 ECR (1980} & 1122.
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1 ECE 53] (1985)

9. Council Directive 75439 o the Désposal of Wase Oils, 1975 0. (L 94 20.
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article, the creation of Title VII, entitled “Environment”, inserted in Part 111 of
the Treaty of Rome, was the most significant™ Title VII includes protection
of the environment among the objectives of the Community, although it does not
formally amend Article 2 of the Treaty. Also impontant was the creation of a
mew Article 100z, conceming approximation of laws in view of the internal
market ¥ The new article contained provisions that significantly influence the
environmental policy of the Community.™

The new Title VI lists three new Treaty articles, numbered from Article
130r to Article 1308, Article 130r sets out the objectives of the Communities
environmental policy, as well as, how the objectives should be achieved. The
objectives are simply to improve the quality of the environment, protect human
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Frorecrices (1990) [herrinafier Kniagm 7], Boad, L'EUROPE BT Ls FROTECTION MUEIDSQUE DE
LENVIRCMNEMENT (15900 Tamars B Crocker snd Cynthis B. Scheli, The burgrases of
Exvirgamenial Policy asd rhe Ewrspran Communily: Recenr Problrma of lmplemeanstion and
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health and to promode prudent use of environmental resoarces The objectives
are 10 be enforced based on several basic principles: preveniative action should
be taken; environmentsl damage showld be rectified af its source; polluters should
pay for any damage; and envitonmental protection should be a component pant
of the Community's other policies.™ The last principle is the most important,
because it makes the EC environmental policy a pervasive factor of all
Community legislation. The Community is directed to consider several factors
in preparing action including scientific data, the costs and benefiis of the
proposed action and the balanced regional development of the Commumity.™
The Community is directed by the Article to take action when the ohjeclive
sought can be more easily attained at a Community-wide level, mther than by
individual Member Siate actions™ Anicle 130r also establishes that, in
principle, it iz wp to the Member Siates to ensure the financing and
implementation of environmental measures.”’ Finally, the Aricle allows for
both Community and Member State competence in creating and dealing with
international environmental agreements. ™

Article 130s establishes the process for the adoption of Community
mieasures relating fo the environment.”" 1t is up 1o the Council to decide what
action is to be taken, acting unanimously oo a peoposal from the Commission
and after consulting the European Parliament ™ However, the Council can, by
a unanimous declaration, establish types of messures that may be taken by a
qualified majority.” Anicle 130s allows the Council to adopt either general
programmatic actions or specific measures and to use directives, regulatzons of
decisions as a legislative instrument,

Title VII ends with Article 130, which establishes the freedom of
Member Stales to maintain or introdisce environmental measures more stringenl
than those adopted by the Community, provided that these measurcs are

31, EEC TeREATY arl. 1301}
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compatible with the rest of the Treaty of Rome.®

Under the mnew Asticle 100a, the SEA allows the Community to adopt
measures to protect the environment, within the famework of approximating
Member State laws to establish or improve the functioning of the internal
market.” Paragraph 3 of Anicle 10 lists environmental protection among a list
of categories in which the Commission is directed to assume a high level of
profection as & base in creating new proposals.™ The measures under Article
I00a are taken by the Council, scting by qualified majority on a proposal from
the Commission and in cooperation with the European Parliament. This is the
so-called procedure of cooperation between the Council and the Parliament.

[k Choice of Legal Foundations for Community Action

The entry into force of the SEA has thus significantly broadened the
powers of the EC in the environmental field. These powers are founded mainly
on Title VI of the Treaty, but also may be founded on Article 100a."

It is important to distinguish the cases in which the EC adopts
environmentsl measares relying on Titke VII from the cases in which the EC
intervenes relying on Article 100a for the following reasons. First, Article 130s
requines, in principle, unanimity within the Council, while a qualified majority
is enough, in principle, when the Community takes action pursuant to Article
100a. Second, Atticle 130s requires only the consultation of the European
Parliament, while Article 100a requires use of the Cooperation Procedure which
gives Parliamenl a more active role in formulating legislation. Third, the
Community, when it is relying on Title VII, can take action only if the
environmental objectives can be betler atiained ai Community level than at the
level of Member States. Finally, measures adopied on the basis of Title VII are
subject to the Member State’s explicit right 1o enact stricter standards,™ while

ab, Id e 1300
AT, fd wn 100w

48, Amick |D0a, pare. 3 provides that "The Commission, & iis progesals ladd desn in pamgmaph
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A5 A legal fourdanice, altharagh mone lisated, Tor Community measures conceming e envirommend
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measures taken on the basis of Article 100 misst be implemented by the
Member ﬂitﬂﬂ.ﬂlﬂﬂlhﬁﬂﬂtﬂnjﬂﬂlﬂllm-ﬂlmmuﬂ
Commission, ™

The Treaty, however, dots not contain precise distinguishing criteria to
clarify the proper use of the various legal foundations of Community sction in
the environmental field. This creates difficult problems because almost all
potential environmental measures have economic implications and are therefore
linked to concerns of the internal market, and thus to Article 100a. Various
theories have been formulated in legal circles that attempt to establish whether
the Community institutions must rely on Title VII or, canversely, on Article 100a
when intervening in the environmental field

Some writers have suggested that Community enviroamental measures
should be evaluated by considering environmental palicy as subsidiary 1o the
completion of the internal market. These writers would therefore requine the use
of the procedures of Amicle 100a when a Community measure pursucs the
double goal of prolecting the environment and of completing the internal
market.” This analysis was recently adopted by the Court of Justice in ithe
well-kmown  Tiranium Diczide case™ However, this theory I not whally
convincing because it is not grounded on any textual ebement of the Treaty and,
even more, because il is against the spirit of the SEA, which tends to elevate the
protection of the environment to one of the sutonomous chjectives of the
Community.™

Other writers maintain that measures conceming the protection of the
environment must be founded exclusively on Title VIL However, this view
is also not convincing because it overly limits the scope of Article 100a, which
expressly allows the adoption of Community measares in the field of the
Environment.

According to a third theory, the distinguishing criteria would be solely the

5. I ari |D0w(4). See Vancermeersch, supra note 11, ol 418
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£EB-51 (19900
5). See Case C.300/89, Commission v. Council, fene 11, 1991, ECR. 2867 (1991). For s crificim
of this judgment, see Pillitu, sapra note 36,
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goals of legislative policy that the Community institutions want to pursue by
adopting a certain measure. The first criterion would be the main purpose of the
messure ™ [n other words, if the Community institutions want 1o pursue only,
or mainly, the goal of environmental protection, then Title VII would be the
appropriate basis [If, instead, the institutions have the prevailing goal of
completing the internal market, they will use Article 100a. The second criterion
would be the type of profection that the institutions wanl to ensure for the
environment: uniform profection throughout the Member States or allowing
different Member Siate solutions™ If differing solutions are sought, the
Community should operate relving on Title VIL. If, instead, a uniform approach
is desired, then the Community should rely on Article 100a. However, this
theory is unsuitable, because being founded only on the subjective goal pursued
by the institutions, too much discretionary power is left to them to define the
goal according fo the procedure which would allow the legislation to pass moene
easily, The Community institutions thus could act more on the basis of palitical
criteria than on legal reasoning.

Perhaps the best theory offered in this dialogue is that the distinction
between actions founded on Article 100a and actions founded on Article 130s
must be made on the basis of the objective closeness of the measure, based on
content, to either the goal of completion of the internal market or 1o the goal of
protection of the environment.™ In case of doubt, preference would be given
to the application of Aricle 130s, since Article 130s is lex specialis for
environmental legislation compared to Article 100a. This theory has several
sdvantages over its rivals. First, the theory allows a role for both Title YII and
Article 100a. Second, it is less subjective in nature than attempting 1o divine
whether the Community was attempting more 1o create environmental legislation
of 1o remove impediments to the intermal market. Finally, the theory wouald
remove the Community institation’s motivation to phrase the legislation in terms
which would make the measure easier to pass procedurally, in other words, to
choose the procedure which would be used.

34 See Saggio, mpro mole 36, 8 30; Pranciond, supra note 36, s 15-19.

57, See Saggio, mpra Bole 36, @ 50,

38 The Eurcpean Court of lmtice has ofien sisted thai the ehesce ol the lepal foandation for
Cusremaanaty action mind be based on cltferiive facion which wre smenable b judicial review. See,
g, Case &5/86, Commission v. Council, 1 EC R 1493 (1987) (recital 1) of the decizion); Case
13084, United Kingdorn v. Coureil, 2 ECE. 903 (1755) (recital 19 of the deciuion).
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M. THE PRINCIPLES GOVERNING THE RELATIONSHIP BETWEsN EC asp
MEMBER STATES" Powens

Mow that the Treaty foundations of the Community envirommenta] policy
have been examined, the distribution of powers between the Community and the
Member States in the environmental field can be considerad. According o the
SEA, the distribution of powers is grounded on four principles: (1) subsidiarity
of Community powers; (2) joint management of international environmental
relations; (1) Member Stale implementation of environmental measures; and (4)
Member States” freedom to adopt a higher level of protection of the environment.
Each of these basic principles affect the balance of powers befwesn the
Community and the Member Siales in a somewhat differest fashion and thes
must be considered individually.

A Subsidiarity of Communiry Powers

The most important treaty provision regulsting the relationship between
Community and national powers is the first clause of Article 1300(4) which states
that “[tfhe Community shall take action relating to the environment 1o the extent
to which the objectives . . . can be aitained better at Community level than at the
level of the individual Member States.”™ This clawse states the principle of
subsidiarity, ie., that Community powers exist only when the level of
environmental protection granted by a Community regulstion is superior 1o the
level that Member States can achieve through national measures.

It is maintained that the SEA’s subsidiarity principle represented a retreat
from the virtually unlimited legislative competence that the Community exercised
in the environmental field under Articles 100 and 235 of the Treaty of Rome.
Prior to the SEA, all that was required to exercise autharity in the environmental
field was the existence of a link, even a glender one, with the functioning ':'fﬂ’_"
common market. Though subsidiarity may place some limit on the Commumnity’s
competence to regulate local enviranmental Fnl:in‘rﬂ-.ﬂ'h_?ﬁﬂlhi envircnmental
regulation is now an explicit Community goal should bring these probicns more
o the forefront of EC decision making. Moreover, it is clear that there is no
need of Community measures to remedy environmental problems which h':
repercussions only af the national, regional, or local Jevel. Even problems
transfrontier pollution or pollution of global commons are not always mare

38, EEC Tweary st | Mrid)
i Vandermneench, supea noie 20, st 412
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soluble on a Community level, Member States action may be preferable fo
Community action in some of these circumstances.” Thus, the express creation
of Community power in the environmental field required a complementary
principle to properly apply this power. Seen in this light, the principle of
subsidianity iz 2 sound guidcline to choose among Community or Member Stale
solutions.

‘Whether subsidiarity represents a step backwards or a proper limit on
Commumity sutbority, the most difficult problem remains to define precisely the
principle’s content. Specific criteria must distinguish Community powers from
mational powers. Determining, in each case, whether a specific environmental
objective can be better aitained at the Community level or ai national level is a
difficult task.

A second issue is whether the Council has unlimited authority in the
environmental field. Clearly, initial action must be taken by the Council, as the
Council has compelence according to Article 1305 But can this decision by
the Council be contested before the European Court of Justice for breach of the
Treaty of Rome? This interpretation would give the Court the last word on the
distribution of powers between the Community and the Member States in the
field of the environment. There are differcal views in the literature on this issue.
One group of legal scholars is dubious that the Count of Justice could intervens
on & Community environmental measure especially considering that, in most
cases, environmental measures would be adopted unanimously within the
Council.™

Om the other hand, some scholars have argued that Article 130w(4) is not
meant to distribute powers between the Community and the Member States, but
instead is merely a political guideline, without binding effect upon the
Community institutions.” These scholars believe that Article 130(4) is vague,
lacking specific criteria for determining the proper allocation of autharity.
Besides, a possible decision by the European Count on the invalidity of a
measure would be useless, since the measure would be adopted before the Court
could declare it 10 be invalid. These scholars therefore believe that the principle
of subsidiarity would nol act &% a restraint on Council action on environmental

61, Por similar oonchasions, sre Francioni, sipre note 36, si 2733,
&1 S Sappio, suprs nole 56, ol &b

&), lean-Funire Racopet, L ACR anigue saropess, T3 REVUE TRIMESTRE 08 D DRI pUROri: 379,
B0 (1588,

4. See Krimer [ osuprs nole 36, 81 663, Krkmer I, mprs nole 36, &l 71-77.
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Imaiiers.
This theory is not convincing. First, in view of the goals of the SEA,
which makes the subsidiarity principle the fundamental dividing point of power
between the Community and the Member States, Article 130 camnoi be
considered merely & political guideline, withowt authority 1o control the
institutions of the Community.” Second, although Article 130r(4) does not
contain precise criteria, the content of the subsidiarity principle can be precisely
defined by the practice of the institions and, more importantly, the case law of
the Court of Justice. Finally, the tardiness of intervention by the Court of Justice
is not a defect peculiar to the field of the enviromment, bul instead is an
inescapable feature of judicial control, which must always occur after the breach
of the norm.™

Thus, the principle of subsidiarity of Anicle 130r(4) has binding legal
force. Nt follows, therefore, that the Court of Justice can review inferpretation
of the principle by Community institutions. As some wrilers have suggested, the
Court must be able 1o exercise review at least in the cleanest cases of manifiest
error, abuse of power or misuse of power on the part of the Community.”
Indeed, given the importance of the principle of subsidiarty to the division of
power between the Community and the Member States, it would be inappropriaie
iz beave the inlerpretation of this principle 1o either the discretionary power of
the Community institutions or of the Member States.

B Joint Management of International Relarions

The problem of determining the appropriate balance between Community
and national powers is not limited to the excrcise of authority over intemal EC
environmental matters. The problem exists as well in the field of intemational
relations and is part of the general issue of the scope of the external powers of
the Community. As the power to make international agreements is connected to
the relative power of the Community and the Member States in the
environmental field, it is nocessary 1o address this ksue briefly.

Prior to lﬂl.ﬂuﬂmmmhywuhﬁﬂhhﬂﬂ'ﬂfmpﬂk
international agreements only when that power was expressly provided for in the

&3, Sor Saggio, supra noie 36, sk 45,
&6 &

67. Frecionl, supra nole 36, at 25,
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Treaty of Rome™ In 1971, the Court of Justice, in the AETR case, declared
that in addition to the areas in which the Trealy granted explicit power to
negotiale infemational agreements, the Community had implied power to
negotiate in arcas of Community intemnal competence.™ The Count’s ruling
crealed the concept of parallelism of internal and external powers. The Court
viewed parallelism as granting external power to the Community equal to the
Member States’ own power 1o act, when the Community had adopted commen
internal nales in & given ficld. Besides, if Member State exercise of these powers
could “affect” the Community rules, then Community external power became
exclusive, and the Member Staies lost all power 1o create infemational
agreements in the field. In subsequent cases,™ the Court of Justice further
expanded the implied powers of the Community in extemnal relations, by stating
that, when it is necessary 1o attain Community objectives, the existence of
extemal powers docs nof depend on the internal powers having been actually
exercised. In other words, extenal powers do not depend upon a previous entry
into force of Commumity intermal rules.

Within this general legal framework, the more specific problem of the
distribution of extermal powers in the field of the environment must be analyzed.
Under the AETR case's paraliclism analysis, if the Communiiy has acted in a
given arca of the environmental field, then is the Communiiy’s power o
negotiale exclusive or shared with the Member States? The SEA's Article
130r(5) states that:

Within their respective spheres of competence, the Community and the
Member States shall cooperate with third countries and with the relevant
inlemational organizations.  The arrangements for Community
cooperation may be the subject of agreements between the Community
and the third parties concemed, which shall be negotiated and concluded
in accordance with Aricle 228,

The: previous paragraph shall be without prejudice to Member States”
compelence to negotiale in international bodies and 10 conclude
intemational agreements ™

&3, EEC Tumamy ars 110, 103, 114, 2354025, 738,
&9, Cise 12770, Comminsion v. Councill, 3 ECR. 263 (1971},

0. Ser Joined Cases 3. 4 and 61576, & ECR. 1279 (1976); Opinlon 1776, 3 ECR. 741 (1977}
Ti. EBEC TaEaTr ar 130n%),
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The second subparagraph of Article 130n(5) would seem to answer that the SEA
does not establish exclusive Community power in the field of external relations.
However, in otdet to counterbalance this second subparagra

the SEA declared thai: gt

The Conference considers that the provisions of Article 130r(5), second

subparagraph do not affect the principles resulting from the judgment
handed down by the Court of Justice in the AETR case.®

In light of these somewhat conflicting statements, the proper interpretation
of the relative external powers of the Community and the Member States is
questionable. The rule apparently establishes a general principle that the
Community and the Member States jointly hold the task of management of
international relations in the environmental field.™ and that, in order 1o pursue
this goal, each can conclude agreements with other intemational entities. But,
within the sphere of such joint mansgement, what are the respective powers of
the Community and the Member States?

O the whole, [ believe that three rules can be formalsted to detenmine
the respective competence of the Community and the Member States.  First,
since Article 130n(5) refers to agreements negotiaied and concluded pursuant to
Anticle 228, which itself is interpreted according 1o the principle of parallelism
of powers, it must be inferred that the Community has competence 1o conclude
agreements concerning the environment whenever it has also internal competence
in that area. As seen previously, the internal competence of the Community in
the environmental area is determined according to the principle of subsidiarity
of Article 130r(4). Thus, the subsidiarity principle also controls the
Community's extemal competence; in other words, the Community has
competence to negotiate international emvironmental agreements when the
objectives of the agreement can be better attained at a Community level than at
the level of the individual Member States.™ In the second place, the iml'ld
principle of the AETR case, sllowing for exclusive Community power in
situations where Member State action could impede Commnity action, cannol
be applied to the environmental field. It is doubtful whether Community power

TL SEA, supra note 33, Feal Act, Declarstion on Asticle 130r of the EEC Treaty.

1. Ser Sagghs, supra nole 30, b 46,
rL



124 TULANE J. OF INT'L & COMPARATIVE [AW  [Vol. 1:107

could ever be exclusive in light of the second subparagraph of Article 130r(5)."
Finally, the Declaration on Article 130n(5) in the Final Act refers only to the
AETR case and does not mention subsequent developments of the Court’s case
law. This implies that the EC can act at the international level only in ancas
where it has already enactad intemal rules and cannot exercise implied power in
arcas where it has not yet concretely accomplished an environmental policy.
In any case, the overall interpretation of Article 130r(S) still raises many
doubts and hopefully the Court of Justice will elarify this issue in the near future.

= Member State Implementation of Envirenmenral Measures

The second clause of Article 130r(4) sets forth the principle that the
Member States should be responsible for implementing environmental measures.
According 1o some writers, this clause restricts the legal instruments available to
the Community because, in their view, it compels the use of directives, which
require Member States to act, a5 opposed to regulations, which the Community
can enforce directly,™ These scholars believe that the second clause of Article
130r(4) means that the Community can act, in principle, only as a legislator™
ot a policy-maker,” because the clause limits implementation and enforcement
of environmental measures to the Member Stales. This view is nol convincing
because Article 130s, which establishes the legislative process for the adoption
of environmental podicy, allows the Council 10 “decide what action is 1o be taken
by the Community.”™ The Council should therefore have a cholce as 1o the
form of the legislative measures and be able 10 employ any measures allowed in
Article 189 of the Treaty of Rome.®

Many scholars who argue that Article 130r(4) limits the Community to
directives as a methed of enforcing the EC environmental policy are critical of
this limitation. These writers believe that the Community should have a more
active role in implementation and adminkstrative enforcement of the

73, Fer similar conchations, see Mengoasi, rupra note 5, at 393394, 129, For a different opanion,
ser Sugpic, sopvo note 36, 1 40-47,

Té Vandermesmsch, mpra sele 21, of 4104

TV &d uf 424

TE Crochen sed Schaltr, supra note 36, & 1T4-150.
TP EBC TREATY wrt 13

0. Srr Cleeanes, supea sole 38, ol 10; Saggio, mprs note 3, i 48,
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environmental pelicy,” or even that the EC should develop its own centralized
mechanisms of implementation and enforcement of environmental norms snd
policies.™ A distinction should be drawn, however, between the traditional
distribution of tasks between the Community and the Member States and what
could be considered to be the Community's ovense of directives rather thun
other legislative means, such as regulations. The traditional distribution of tasks
between legislative powers of the Community and executive powess of the
Member States itself should not be criticized. The problem lies in the excsssive
use of directives that occurmed in the past, This overze has lefi broad
discrelionary power o the stales 1o implement environmenial messures, and
creaied problems because Member States have often either implemented
environmental directives slowly, or used different and conflicting methods.

The Member States are not solely 1o blame for their intransigence in
implementing environmental directives. It should ot be forgoiten that the
Community has mechanisms for controlling the implementation af Community
legislation. Article 130r(4) does nol jeopardize the generl duties of the Member
States resulting from Articles 5 and 189 of the Treaty of Rome. Above all, this
clause does pot jeopardize the right of the Commission o ensare the
implementation of Community measures on the basis of Article 155 of the Treaty
of Rome.” Although Anrticle 155 gives the Commission controlling powers
only with regard 1o the "common market,” the concept of common market is not
restricted to the four fundamental freedoms, and now comprises all the objectives
and tasks of the EC* Therefore, the controlling powers of the Commission
also cover the observance by the states of Community measures in the ficld of
the environment.”

Some recent activity by Community institutions appears to indicate that
the Community is taking enforcement of an environmental agends more
seriously. The Commission has recently sought to reassert its authority on the
implementation and enforcement of environmental measures™ I improved
internal procedusres to deal with complaints regarding environmental matters, and

Bl. Vandermeersch, supra note 21, a2 425,
Bl Crocien amd Schults, sapra note 36, i 183

). EEC TrEATY arit. 155,

B4 Ser Krikmer 1, sapra nole 38, ol 672

L
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threatenad to start infringement procedures against several Member States.” In
1990, it proposed the creation of a “green police” force in order o ensure
observation of environmental measures.™ It should also be noted that the
Economic and Social Council recommended in 1990 that Community
environmental measures be adopted in the future in the form of regulations rather
than by directives, a measure that would help to correct many of the
implementation problems experienced in the environmental field™ In May
1990, the Council sccepted s proposal for the creation of a European
Environment Agency and a European Environment Monitoring and Information
Network responsible for administering the environmental programs of the
Community.™

In conclusion, the SEA has maintained the traditional principle that
implementation and enforcement of Community measures is largely left to the
Member States. But the Community is trying to reinforce its own role and its
means in order to improve the implementation and enforcement of its
environmental mexsures.

D.  Member States” Freedom 1o Adopt Higher Protection

The final principle, which completes the overall picture of the distribution
of powers between the EC and the Member Stales, is the Member States®
freedom 1o sdopt a higher level of environmental protection than that of the
Community. This principle emerges from Articles 130t and 100a(4) which
enfifle the siastes, under cerain circumstances, to move away from the
environmenial measures of the Coeminunity.

Article 130t states that: *[tJbe protective measures adopted in common
pursuant to .Ilnrﬁrle 130% shall not prevent any Member State from maintaining
or introducing more stringent protective measures compatible with this
Tru_ljr."‘ Thhmltﬂmivﬂhﬂmhw::pu:md that the EC
envirenmental standards might be set at a level too low to satisfy those Member

¥, Crocles & Schuls, supra noie 36, at 185,
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8. Repulanions, Not Directives, Recommended to Implement Emvirenmentsl r i3 INTL
By, Ber. (BHAY, ot 3234 (Aug. 8, |90 AR KR

90. Council Kegulstion 1210/90 cn the Estsblishment of the Buropean Envirenmentad Agency and
the Ewropean Enviroremen andd Obwervation Network, 1990 0.0, (L 1209 1.
#l. EBC ThEaTY ant. 130



1993] ENVIRONMENTAL POLICY POWERS 127

States willing to maintain a strong national policy of environmental protection.®
In other words, this rule is founded on the principle that the Member Staies are
free to diverge from the standards of the Community norms only when they want
lo ensure a higher level of environmental protection™ Since the Member States
can st 1o ensure higher prolection even in an area where the Community has
already -:led_. it bogically follows that, in the field of environmental protecticn,
the Community measures do not have & preemplive effect on naticnal measisres.
This is a division of power employed in only one other cincumstance in ithe
Treaty of Rome, in Article 118a(3) conceming social policy ™

Member States are mot free 1o enact environmenial legislation maore
siringent than the Community's because of the requirement that national
measures be compatible with the Treaty. Compatibility means that Member State
measures must meet the Member States” general duties, provided in Antbele § of
the Treaty of Rome.™ Mostly compatibility means ithat national measures
eannol breach the rules on free movement of goods,™ unless a restriction of frec
movement of goods is admissible purszant to Article 38, Article 36 allows
restrictions that are justified, among other reasons, on grounds of “profection of
health and life of humans, animals or plants,” provided that the restrictions do
not constitute "a means of arbitrary discrimination or a disguised restriction on
trade between Member States.”

There is a real danger that the Member States may introduce barriers to
trade by adopting more stringent environmental measures” This conflict
between the Community goals of environmental protection and of free movensent
of goods has already been the object of various disputes. Probably the most
famous case was the 1988 Commission v. Denmark ruling concerning Danish
regulations which required beer to be sold in retumable containers.™ In this
case, the Court ackmowledged that protection of the environmen! was a
fundamental objective of the Community, which must be balanced against the

1. Eoreew, supra nole 38, ai 0
%3, Du Vivier and Hannequan, sapra sobs 36, o 2118,

. EBC TwmaTy art 118, 1 3 (stating that “the provisions sdopied pumuant 1o this Article shall
not prevent any Member Stae from maintaining of introducing more siringend mesures for the
pregsction of working conditions compatible with trn Treaty”).
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fundamental objective of free movement of goods. The Court ruled that if the
national environmental protection measures are proportional o the environmental
objective, applied in a non-discriminatory manner and necessary (o the
achievement of the objective, then the measure is valid despite its limitation of
the free movement of goods.™

The second important article that allows Member Stales 1o move away
from the environmental measures of the Community is Article 100a(4). This
Article applies when the environmental measure is adopted in the framework of
approximation of laws in view of the internal market. This clause, in short,
establizhes that, if 8 harmonization measare is adopied by a qualified majority,
the Member Stales may apply national measures instead of the Commumity
measure, either under Aricle 36 or if the provision relates 1o the protection of
the enviroament or 1o the working environment.*™™

This rule raises & problem of interpretation. The most important issue is
whether the Article allows Member States o apply less stringeni national
provisions than the relevant Commumity provision. A proper interpretation of
Asticle 100a would not allow less stringent Member State provisions to replace
Commumnity sction for two ressons. First, lesser Member Stale standards would
contrsdict the principle stated in Article 100a{3) that the Community should at
minimum guarantee “a high level of protection® to the environment in
considering legislation.™ Second, while Title VII would not specifically apply
to legislation adopted under Article 100a, it does show by implication that the
drafiers of the SEA did not want the Member States 1o undercut the ability of the
Community 1o create effective environmental legislation.”™ Therefore, national
measures departing from Community measures should be allowed only when
they mise the Jevel of protection.™ Thus, under this interpretation, the
principle of Member States” freedom 1o adopt a higher level of environmental
protection is also confirmed in Anticle 100a(4).

9. K w1 4630-1,

100. EBC TREATY art. 100s. 14 states: “1f, after the ndoption of & hammositation messure by the
Council scting by & gulified magority, & Member Stair deems it necessary to apply matceal
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Iv. Mmmm:meWMEuanmﬂ

Maastricht on February 7, 1992 '“’mlﬁiﬂfﬂﬂ.dﬂﬂﬂdmhmj
remarkable changes in the field of Community environmental policy.™ There
are, however, two modifications which are worth mentioning: the first modifying
the legislative process for the adoption of the environmental policy, and the other
modifying the subsidiarity principle

The first modification concems the legislative procedures provided for by
Articles 130s and 100a of the Treaty of Rome. The Maastricht Treaty
medifications provide for mone active panticipation by the Ewropean Parliament
and give more weight to qualified majority voting in the legislative process.

The present Article |30s, as discussed previously, provides, in general,
for a unanimous decision of the Council afier mere consultation with the
Parliament. Pursuant 1o the second paragraph of Article 130s, the Council may
also adopt certain measures by a qualified majority after unanimous decision to
vole on these types of measures by this procedure. The mew Articke 130s
condained in the Masstricht Treaty provides for foar different legislative
procedures: the cooperation procedure, the procedure of joint decision, the
unanimous decision of the Council after consultation with the Parliament, and
finally the unanimous decision of the Council to vole by a majority

Under the new Article 130s(1), the Council will generally deliberate
pursuant to the procedure of cooperation established by the new Aricle 185¢,
following almost entirely the procedure presently provided for by Article 148(2)
of the Treaty of Rome.™ In this procedure, the Parliament has an active role
extending beyond mere consultation, bui the Council, acting at times by a
qualified majority and at times unanimously, still maintains the final decision.
However, this cooperation procedure does nol apply lo some importan
environmental arcas, such as town and country planning. land use, and

104. Treaty on Eurepesn Union, Feb. 7, 1992, 31 LLM. 247 (1993} [hereinafier Massirichi Treaty]
103, Id am. O(38) (amending EBC TREATY s 130s(1]). The new Asticle 130s proposed by the
Msastrichi Treary slsiea
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management of water.™ [n these areas, the orginal procedure with unanimous
deciiion of the Council afler mere consultation with the Parliament still
applies.™

For the adoption of so-called “general action programs” (new Aricle
130s(3)),™ the procedure of joint decision established by new Aricle 189b is
applicable. This is & very complex procedure providing for action in concert
betwesn the Coancil and the Parliament, with medistion by the Commission and
the intervention of a Conciliation Committee. If this procedure of action in
concert does not produce any result, the Council can proceed on its own initiative
and adopt the common position, voling by a qualified majority. But the
European Parliament can afierwards reject the adopted 12x1, by an absolute
majority of its members.

The Maastricht Treaty modifies the procedure of harmonization of Anticle
100a a5 well. The present Article 100a(1) of the Treaty of Rome, as discussed
previously, establishes that the Council decides by a qualified majority on a
proposal from the Commission and in cooperation with the Parliament. The new
text of Asticle 100a{l), introduced by the Maastricht Treaty, provides for a
Council decision pursuant 1o the procedure of joint decision of the new Article

108, K wrt {38 {emending EEC Topaty s 130si2)). The proposed Article §30n stabes
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189b, ™

Thus, the new procedures for the Community legislative process in the
field of the environment have the merit of giving a larger role to the European
Parliament and to the qualified majority voting, but they are very complex and
may give rise to many disputes conceming their practical application.

The second noteworthy modification introduced by the Maastricht Treaty
to Community environmental policy concerns the subsidiarity principle. The
present wording of the subsidiarity principle, contained in the first clase of
Article 130r(4), has disappeared from Title VI dedicated to the environment.
However, the Maastricht Treaty expressly inserts the subsidiarity principle among
the general principles of the Community in the First Part of the Treaty of Rome.
In fact, the new Article 3b states the following:

The Community shall act within the limits of the powers conferred upon
it by this Treaty and of the objectives assigned 1o it iberein. I areas
which do not fall within itz exclusive jurisdiction, the Community shall
take sction, in accordance with the principle of subsidiarity, only if and
insofar as the objectives of the proposed action cannot be sufficiently
achieved by the Member States and can therefare, by reason of the scale
of effects of proposed action, be better achieved by the Community.

Any sction by the Community shall not go beyond what is necessary o
achieve the objectives of this Treaty."™

Article 3b produces two effects of great importance: first, the principle that the
Community is endowed only with enumerated powers is solemnly restated, and
second, the subsidiarity principle, although to a certain extent betler defined,
leaves the restricted ambit of the environmental policy and gains a very central
role in the general distribution of powers between the EC and the Member

100, B i C22) (emending ERC TREATY art. 100a(1)) The propased Amicle Hids]| | tidss:

By way of derogation froen Asticle 100 and sve where ctherwise provided in this Trealy,
hﬁimmmmhhwﬂhwiﬁ““"ﬂ'*
75. The Council shall, sciing in scoondsnce with the procedure refired o i Asticle 189%
and sfier corsulting the Economic and Social Commities, sdopt the messures for the
sppeoximation of the provisions Mid down by law, regulsiion or sdministnéve scton in
Member States which have s their object the sstablishment and functioning of the intrmal
market

N0 fd art %) famending EEC TREATY st X
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States.

¥. CoNCLUSION

The progressive development of the Community environmental policy has
shown some peculiar features relative o other Community policies. There has
been a trend to expand the Commuenity pnwminllufmrimmtnhlﬁtld.whhh
developed before the SEA, but mostly within the SEA itself. However, this
trend has met with strong resistance by the Member States, which have sought
to maintain concurrent powers. This has led to a divergence from the normal
phenomenon of Evropean integration whereby Community powers tend, as time
pasecs, to become exclusive. Insiead of the normal trend of increasing
Community power, the environmental fickd has been dominated by the principles
of subsidianty of Community powers and Member States® freedom to adopt
higher environmental standards, even when the Community has already taken
environmental measures in a given anea. In short, there has been no process of
preempiion of national powers in the environmental policy.

The example of the environmental policy has induced the states to
generalize the principle of subsidiarity, by expanding it to all the areas which do
nod fall under the exclusive jurisdiction of the Community. It has also induced
the states expressly to regenerate the principle of the enumerated powers of the
Community, a principle which was gradually dissolving in the practice of the

The Member States, in my opinion, have brought to an end a period in
which the process of expansion of Commanity powers had taken place in a
dynamic but disorderly way, through the use of Article 235 of the Treaty of
Rome, the theory of implied powers, and the innovative case law of the Court
of Justice. Now the Member States want to regain control over the development
of Community powers and over the integration process which previously had
been mostly entrusied to the Community institutions. The Member States want
to realize this also by means of the formal procedure of revising the Community
treaties, and thus through the use of precise written norms. If this conclusion s
true, then the European Couwrt will have a less "practorian” role 1o exercise in the
interpretation of Community law,"™ and insiead will have to take on ihe task

of formulating very precise legal criteria to define the distribution of powers
between the Community and the Member States.

101, See pemradly, . Federico Mancin, Afeeno ¢ acecontralio seils plarispradenss de il Corte
ol Glesssls, M) RAASTA D DEITTO EURGIRO: 239 {1950,

A
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In short, if the process of European integration accelerates and if the
Community changes more rapidly towands a federation, then it is also absolutely
necessary that the relationship between the EC and the Member Stales be

increasingly by well-defined begal nomms and be dominated by the
principle of the rule of law.



