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I. THE CONCEPT OF THE "BALTIC REGION# IN AN ENVIRONMENTAL 

SENSE 

The concept of a Baltic Region is, of course, elusive.' At its narrowest, 
the concept may be taken to denote only the Baltic Sea and its immediate coasts, 
approximately 415,000 square kilometers of water surface and a coastline of 

• Docent in Public International Law, University of Helsinki. Counsellor (Leaal Affain). Ministry 
fot Foreign Affairs of Finland, Member of FiMish Foreign Service since 1979. Diploma in Law, 
Oxford University; Doctor of Laws, Turku University, rutland. 

I. II is doubtful whether the attempts to (re)construcl a specific "Baltic identity," in the wake of 
recent political events in Eastern Europe, have much historical support. In fact. from a historic 
perspective, Baltic regionalism has never existed. Historical and cultural research may be used to 
suppon a wide variety of distinct and overlapping Baltic "identities.• Thus. each identity is more • 
matter of political will than authentic discovery. Su gtMralJy Ole Waever, CMllllrt and ldtlllily in 
the Bollie Sta Region, In CO-OPERATION IN THE BALTIC SBA RJ!oJON: NEEDS AND PaOSPECTS 79, 
79-111 (Joenniemi ed., 1991 ). 
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some 7,200 kilometers, which provide a home for about twenty million peoplc.2 

In tenns of human, economic and political geography, however, the immediate 
cohesive area of the Baltic is significantly larger. At present nine countries 
clasfilfy as littoral states of the Baltic Sea: Denmark, Estonia, Finland, Gennany, 
Latvia, Lithuania, Poland, Russia and Sweden. 

Merely listing Baltic coastal states, however, gives a distorted picture of 
the Baltic community, especially in an environmental sense. While Finland, 
Sweden, Poland, Estonia, Latvia and Lithuania are almost wholly situated in the 
Baltic "catchment area; only five percent of Germany, roughly twenty percent 
of Russia, and fifty percent of Denmark are situated in this area.3 As a 
biospheric unit, that is to say, as an "ecogeographical" whole,' the Baltic is both 
less extensive than its corresponding political units and more extensive -- some 
of the largest polluters of the Baltic Sea are situated outside the region, in the 
Czech and Slovak Federal Republics and in the European Community. 

The Baltic catchment area (drainage basin) denotes an area containing 
over one hundred rivers that flow into the Baltic and their dependent territories.' 
The catchment area is about four times as large as the Baltic Sea proper and is 
inhabited by roughly 80 million peoplc.6 Since the most significant source of 
pollution in the Baltic Sea is land-based pollution (pollution originating in inland 
sources and transmitted into the sea via rivers),7 it is evident that the catchment 
area must be treated as a whole to ensure successful protection of the Baltic 
environment.• 

2. Arthur H. Westing, Environmental Approaches to R.egioMI Security, In COMPREHl!NSIVB 
Sl!CURlTY F0a THI! BALTIC: AA E'.NvutONMENTAL APPROACH I, 3-4 (Arthur H. Westing ed., 1989). 

3. Id. at 3. Su also Infra note S. 

4. Westing, supra note 2, at 2-4. 

S. Tynis 0 . K.assik, The Geography of the &Ilic kg/on, In COMPREHENSIVE SECURITY FOR THE 

BALTIC: AA E'.NvutONMEHTAL APPROACH IS, 18 (Arthur H. Westing ed., 1989). 

6. Id. at 16. 

1. Holger Rotlcirch, Ten Yean of Environmental Co-operarlon In the &Irle Sea: An Evaluation and 
a Look Ahead, 14 AQUA FENNICA 3, 8 ( 1984) (stating that land-based pollution constitutes 80 percent 
of total pollution load of Baltic). 

8. Ludwik Zmudzinslcy, Environmental Quality In the &hie Region, In COMPIU!HENSIVE SECURITY 
P0R THI! BALTIC: AA E'.NvutONMENTAI. APPROACH 46, SI (Arthur H. Westing ed., 1989). 
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II. THE CHARACTER OP 1lfE ENVIRONMENTAL PROBLEM IN 1llE BALTIC 

Since the Stockholm Conference of 1972, diplomats and international 
lawyers have debated the existence of internationally-shared resources, and 
disagreed as to whether states have a legal obligation to protect these resources.9 

A thornier issue still is the detennination of which of several sovereign states 
should bear the burden of repairing damaged shared resources. These difficulties 
arc inherent in the Baltic situation. On the one hand, almost all of the Baltic Sea 
is within the maritime zones of its littoral states. On the other hand, any activity 
within these maritime zones is bound to affect areas beyond them. The 
international problem of pollution in the Baltic is thus crystallized in the fate of 
the Baltic Sea. 

The Baltic Sea is now heavily polluted, depleted of oxygen, and overly 
rich in nutrients.1° As recently as the early 1960's, the Baltic Sea was still 
characterized by high transparency and low levels of biomass of phytoplankton 
and fish production. During the period of rapid industrialization in the 1960's 
and 1970's, however, the Baltic 's water quality underwent a dramatic change for 
the worse. 11 About one fourth of the sea floor is currently in a •dead bottom• 
state, completely devoid of oxygen.12 The root of the present situation is the 
environmental devastation prevailing in Eastern Europe or, put somewhat 
simplistically, the municipal wastes of St. Petersburg and the rivers of Poland. u 

9. Martti Koskennierni, lnttrnational Pollution In tht System of lnttrnational low, XVIl 

OIXEUSTIEDE-JURJSPRUDl!ITTIA 109, 109- 13 (1984). 

I 0. Stt gtntraUy Tht Second Periodic Assts.smtnt of tht Stott of tht Marine Environment of tht 

Bailie Sta 1984-1988: Gtntral Conclusion, Baltic Marine Environmental Commission, Baltic Sea 
Env. Proc. No. 3.5 A (1990). For a partially differing assessment, cf Zrnudzinski, supra note 8, at 
4~.53. 

11. Rotkirch, supra note 7, at 4 (stating that the level or pollution in Ba.Ilic was nearing "alanning 
state• by 1970). Stt also Bertil Undwall, 71rt &ological SitJUJdon of tht Baltic Sta, In Pou.tmOH 
OP nm BALTIC SEA: A Two DAY SEMINAR OH 1..EoAL PaOBU!MS CoNCBNED WITH PoU..lmON, 

UTO 14-1.5 SEP11!MBER 198.5 4, 8 (1988). 

12. Undwall, supra note 11 , at 7- 11. 

13. Timo Mikelfi, Ymp4rls16yh1e/sty6 Vtn6}6n k.anssa 14ynn4 maltdo/Jtls!IMksla, I Uuco~ 
(Finnish Journal of Foreign Affairs) 38 (1992). The problems in Eastern Europe are grave; ~cal 
plants are situated in the middle of human seHlements and radioactive substances have been routmely 
dumped into the neighboring sea areas. For instance, in Poland 33~ or the population live in what 
could be designated as environmental cataslrophe areas. Marlise Simons. UpltMval In lht East: 
Rising Iron Curtain E.zposts Haundng Vt// of PollMttd Air, N.Y. TIMBS, Apr. 8, I~, at Al. Ov~ 
.50~ of the children in Katowice suffer from chronic tuna diseases. The average life expectancy UI 
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The environmental vulnerability of the Baltic Sea can be attributed to 
certain unusual characteristics, two of which are noteworthy. First, the 
replacement time of Baltic waters is very slow. It takes approximately twenty
five years for ninety percent of the Baltic waters to be replaced via evaporation 
and eflux through the narrow channels formed by the Danish straits to the North 
Sea.1' Second, the Baltic is a very shallow sea: its median depth is only 55 
meters, and its deepest point is 459 meters. 15 Due to these factors, any amount 
of pollutant released into the Baltic water mass will have an unusually long
lasting and severe effect. 

The central environmental problem facing the Baltic Sea is oxygen 
depletion and the eutrophication connected with that depletion.16 This process 
is caused mainly by the flows of nitrogen and phosphorus that enter the Baltic 
from dispersed municipal, industrial and agricultural sources. 17 Of these 
sources, the agricultural inputs are the single most important factor, but 
unfortunately are also the most difficult to regulate. 11 Approximately 300,000 
metric tons of nitrogen and 50,000 metric tons of phosphorus enter the Baltic Sea 
annually.19 Poland's Vistula River alone accounts for approximately forty 

Bohemia, in former Czechoslovakia, is 52 years, which is I.en years less than the Czech average. 
Omles Clover, West Declares War on &st•s Industrial ugacy of Death, TliE DAILY TEuroRAPH, 

Jun. 18, 1990, at 8. In the areas of Montshegorsk and Nicul in the Kola Peninsula in Russia, the 
life expectancy may be as low as 44 years. This Would Scare Anybody, SUNDAY TlMEs (l.Dndon), 
Apr. 17, 1990, Features Section, at I. 

lliough there are no pan-Baltic programs to "clean up Eastern Europe; several national 
assistance programs lo this effect have been initialed. Tamara R. Crocutt and Cynthia B. Schultz, 
Elrvironmtn1al Protection Issues In F.asttm Europe, 13 lNT.L ENvn.. REP. (BNA) No. 6, at 258 (Jun. 
13, 1990). Finland, for ex.ample, despite the serious economic recession it is facing, has budgeted 
around 200 million FIM for bilateral environment protection in Eastern Europe during 1990-1992. 
In areas neighboring Finland (Carelia, St. Petersburg, Estonia) sixteen projects have been commenced 
lo aim at IG-20$ emission reductions in Finland and a 50$ reduction in the emission of phosphates 
into the Gulf of rutland. 
14. Kassik, supra note 5, at 19. 

IS. Id. at 16. 

16. Zmudzinslci, supra note 8, at SG-S). 

17. Id. at SO. 

18. Id. at 32. 

19. SeeA/rborn~ Po/Uition Load to the Bailie Sta 1986-1990, Baltic Marine Environment Protection 
Commission, Baltic Sea Environment Proceedings No. 39 (1990) [hereinafter HELCOM Proceeding• 
No. 391. About 90~ of the phosphorus ind 50$ of the nitrogen enters the Baltic through land-based 
sources (primarily rivers). Most of the rest is long-range air pollution. 
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percent of the nitrogen pollution.20 

In addition to nitrogen and phosphorous, the Baltic is being polluted by 
DDT and PCB's, although the amounts of these pollutants have decreased since 
1974 (with the exception of some local areas).i1 Loads of heavy metals, such 
as copper, zinc, lead, cadmium, mercury and their compounds, are present in the 
Baltic and generally show an upward trend.12 Discharges of oil in the region 
are approximately 50,000 metric tons per year, but are steadily decreasing.D 

Beyond the problems of pollution in the Baltic Sea, the Baltic region 
suffers from environmental dilemmas not directly connected with management 
of the marine environment. Three areas are especially significant with regard to 
intergovernmental attempts to control pollution. First, the Baltic states are 
particularly concerned with pollution of frontier waters and boundary rivers. For 
example, the boundary rivers between Finland and Sweden, Finland and Norway, 
and Finland and Russia have at times been subjected to heavy pollution. The use 
of many frontier rivers is now managed by international river commissions that 
enjoy wide power to regulate the non-navigational uses of rivers, and even 
limited power to enforce their decrees by penalties (particularly the 
Finnish-Swedish Commission).i' Unfortunately, central European rivers flowing 
into the Baltic are not similarly controlled. 

A second area of concern and intergovernmental negotiation is protection 
from actual or potential nuclear pollution in the region. Several nuclear facilities 
in the area of the former Soviet Union are situated within or close to the Baltic 
region, both in the Baltic republics and in the vicinity of St. Petersburg in 
Russia. The Chernobyl incident of April 1986 demonstrated that fall-out 
resulting from a reactor incident in the Ukraine could have consequences as far 
north as Lapland and, of course, throughout the Baltic region. This danger was 
clearly demonstrated to a high-level international audience when the Sosnovi Bor 
reactor, near St. Petersburg, underwent an operating failure during the first days 
of the on-going Conference on Security and Cooperation in Europe (CSCE) 

follow-up meeting in Helsinki in March of 1992. 

20. MALoos!A Fn'ZMAURICE, INTERNATIONAL l..EOAL PROBUMS OF T1iE ENVIRONMENTAL 

PROTECTION OF nm BAI.TIC Sl!A x.xvl (1992). 

21. Zrnudzinsky, supra noce 8, at 49. 

22. Id. 

23. Id. 

24. For 1 discussion of the Fi Mish-Swedish Frontier Rivers Agreement, stt Pierre Dupuy• Tht 101111 

Managemenr of International Hydrographic Ba.sins and Poslriw lnttrnarional Law. in OECD, 
ENvulONMENTAL PROTECTION IN FltOtmEJt REclJONS 191, 191-3 (1979). 
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Two international conventions adopted in 1986 by the International 
Atomic Energy Agencf' (to which all the "old" -- i.e. not counting Estonia, 
Latvia, and Lithuania - Baltic countries are parties) regulate state action during 
a nuclear emergency. Contracting parties are required to give early notification 
and to lend assistance in the event of a nuclear accident. Given well-publicized 
concerns regarding the safety of reactors in former Soviet bloc countries, grave 
uncertainties about the effectiveness of these conventions still persist. Proposals 
to strengthen the systems of emergency notification, with an eye on these 
potentially dangerous Eastern European power plants, have not yet led to 
concrete action. 

Fmally, acid rain and other long-range transboundary air pollution have 
also led governments to attempt intergovernmental controls. Many air pollutants 
capable of long-range transport via wind currents, such as sulphur and nitrogen 
oxides, originate outside the Baltic Region. 26 All of the old Baltic states arc 
parties to the 1979 Geneva Convention on Long-Range Transboundary Air 
Pollution, and all but Poland are parties to both of its emission reduction 
protocols. 17 The states have thus committed themselves, at a minimum, to 
reducing the levels of their sulphur emissions and to stabilizing their nitrogen 
emissions by 1994. Some states have made individual pledges requiring more 
far-reaching reductions. In addition, the Economic Commission for Europe 
(ECE) monitoring program measures the emissions and their sources that are 
relevant to the Baltic. Nevertheless, it is uncertain whether the effectiveness of 
these multilateral arrangements is sufficient to protect the vulnerable Baltic 
environment and particularly its most vulnerable part, the Arctic. Acid rain from 
the nickel production and smelting facilities in the Kola Peninsula in Russia is 
rapidly destroying the area; emissions from that area equal the emissions of the 
whole of Fmland. 

Pollution control is not the only environmental concern of the Baltic 
states that has led to interstate cooperation. As a result of heavy overfishing, the 
total amount of fish in the Baltic is declining rapidly. From a total of 6.9 million 
metric tons in 1970, the annual fish catch dropped to 5 .0 million metric tons in 

25. Su Convention on Early Notification of Nuclear Accidents, optntd for slgnarurt Sept. 26, 1986, 
251.1 .. M. 1370 (entered into force Oct 27, 1986); Convention on Assistance in the Case of 1 Nuclear 
Accidenl or Radiological Emergency, Sept. 26, 1986, 25 I.LM. 1377 (1986). 

26. Stt HELCOM ~ings No. 39, supra note 19. 

27. For 1 list of international environmental treaties joined by Baltic states, su Infra note 35. 
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198.S, and is now possibly lower.21 This represents a thirty percent decline in 
fifteen years. Herring and sprat comprise the largest part of the aMual catch 
with Polish and fonner Soviet fishennen catching a majority of the total (67% 
of the total herring catch and 79% of the total sprat catchV' Sea trout and cod 
are also overfished. 

The Gdansk Commission, an interstate regulatory body, was created to 
address the problem of overfishing in the Baltic Sea. The Commission makes 
annual recommendations on the total allowable catches of herring, sprat, cod and 
salmon. Although objecting parties are not bound by the its recommendations, 
the Commission has worked #reasonably well.HJC> However, to ensure 
compliance, the Commission determines its recommendations more with an eye 
toward the capacities of national fishing fleets than toward the long-tenn 
sustainability of fishing in the Baltic Sea.11 

Despite the wide variety of environmental issues facing the Baltic region, 
the most important environmental problem remains the pollution of the Baltic 
Sea. As a result, until recently, the bulk of multilateral Baltic cooperation has 
been directed at controlling Baltic pollution. 

ill. THE HISTORY OF BALTIC COOPERATION IN ENVIRONMENTAL 

PROTECTION AND BALTIC RE.sOURCE CONSERVATION 

Environmental pollution in the Baltic is essentially a post-war problem, 
and thus the history of efforts to control pollution is dominated by the post-war 
political antagonism so evident in this region. Of the seven post-war Baltic 
states, three belonged to the Warsaw Pact (East Germany, Poland and the Soviet 
Union), two were members of NATO (West Germany and Denmark) and two 
claimed to be neutral (Finland and Sweden)." The problem of Western non
recognition of East Germany, in particular, posed an obstacle to multilateral 
cooperation in the environmental field. 

Hence, until the Osrpolirik bore fruit through recognition of the German 

28. Fritz Thurow, Fishery &sources of the Baltic &gion. in CoMPREHENSM! SECURITY FOil nm 
BALnc : AN ENvtllONMENTAL APPROACH S4, SS (Anhur H. Westing ed., 1989). 

29. Id. at SS. 

JO. Arthur H. Westing, International Baltic Sea Fishery Commission. In COMPUHENSM! SEC\JRITY 
IN nm BAl.nc: AN ENvlRONMENTAL APPROACH 72, 73 (Al1hur H. Westina ed., 1989). 

31. Fn'zMAUIUCI!, supra note 20, at S, 21-24. 

32. Westing, supra note 2, al 6-7. 
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status quo in the early 1970's, all environmental cooperation among Baltic Sea 
states was bilateral, sub-regional, or took place within a larger European or 
global context. Early bilateral cooperation concentrated on the protection of 
particular frontier areas (most commonly frontier rivers) .33 More recently, 
agreements have been concluded, in particular between Eastern European and 
Western European states, to create bilateral frameworks of cooperation between 
national environmental authorities.:w 

Since the early 1970's, the Baltic states have participated in a number of 
non-regional international conventions on environmental protection." Political 
changes in Eastern Europe, however, have modified Baltic nations· participation 
in these treaties. As the successor state to the Soviet Union, Russia is bound by 
Soviet treaty agreements.36 However, the secessionist Baltic Republics are 
following a virtual #clean slate# policy, and participation seems to require the 

33. Stt, t .g., Agreement on the Frontier Waters, Fm-USSR, Apr. 24, 1964, S37 U.N.T.S. 231 ; 
Frontier Rivers Agreement, Fin-Swed., Sept. 16, 1971, 82S U.N.T.S. 191. 

34. Su, t .g., Agreement on Cooperation in the Field of the Environment, Fin.-U.S.S.R., July S, 198S 
Fmnish Treaty Series 1/1986; Agreement on Combatting the Accidental Pollution of the Baltic Sea 
by Oil and Other HannfuJ Substances, Fm.-U.S.S.R., Oct. 26, 1989 Finnish Treaty Series S4/1990. 

3S. Su gtnually Bengt Broms, M11/Ji/a1ual Agrttmtnts in thtlr Bailie R.egion, in CoMPREHENSIVE 

SBCUan'Y INlllE BALTIC: AA EHvlRONMENTAL APPROACH 62, 62-71 (Arthur H. Westing ed., 1989). 
All of the original seven states (Denmark, East and West Germany, Finland, Poland, Sweden, and 
tbe Soviet Union) were parties to: the 1971 Ramsar Convention on Wetlands of International 
Importance Especially of Waterfowl Habitat, Feb. 2, 1971, T.l.A.S. No. 11084; the 1972 United 
Nations Educational, Scientific and Cultural Organization (UNESCO) Convention for the Protection 
of the World Cultural and Natural Heritage, Nov. 16, 1972, 1037 U.N.T.S. ISi ; the 1979 Economic 
Commission for Europe (ECE) Convention on Long-Range Transboundary Air Pollution, Nov. 13, 
1979, T.l.A.S. No. IOS47, 18 l.L.M. 1442, and its related 1988 Sofia Protocol on Long-Range 
Tramboundary Air Pollution Concerning Nitrogen Oxides, Oct. 31, 1988, 28 1.LM. 214; the 198S 
Helsinki Protocol on Long-Range TransboWldary Air Pollution on Sulphur Emissions, July 8, 198S, 
27 l.L.M. 707 (excluding Poland); and the l 98S Vienna Convention on the Protection of the Ozone 
Layer, Mar. 22, 198S, 26 LLM. 1S29, and its related 1987 Montrul Protocol on Substances that 
Deplete the Ozone Layer, Sep. 16, 1987, 26 l.LM. lSSO. All of the states are now parties to the 
1973 Convention on International Tnde in Endangered Species of Wild Fauna and Flon, optntd for 
sigNllllrt Mar. 3, 1973, 993 U.N.T.S. 243 (joined by Poland on March 12, 1990). All have also 
signed the 1989 Basel Convention on the Conlrol ofTransbowxlary Movements of Hazardous Wastes 
and their Disposal, Mar. 22, 1989, 281.1 .. M. 6S7, and the 1991 Espoo Convention on Envirorunental 
Impact Assessment in a Transbowx!ary Conteitt, Feb. 2S, 1991, 30 l.LM. 800. 

36. On the notion of "continuation" in contrast to "succession• as the better chancteriz.ation of 
Russia "s legal position vis-a-vis the U.S.S.R. cf. Martti Koskenniemi • Marja Hehto, IA SucctsSlon 
d.Elau dons l'tx - URSS, tn ct qui conctrnt partic11Utrtmtnl Ju relations avtc la Flnlandt, 
xxxvm Annuaire ~is de droit international c1m). 
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republics to accede to each treaty individually. There is no reason to suppose 
such accessions will not be forthcoming, although the economic hardships 
resulting from these societies' political transformation may somewhat offset their 
commitment to environmentalism. 

A number of additional environmental treaties link together sub-segments 
of the group of Baltic countries, particularly the Nordic countries. One 
significant example is the 1974 Nordic Convention on the Protection of the 
Environment,37 which incorporates the principles of equal access and 
non-discrimination among Nordic citizens. According to the Nordic Convention: 
" ... the nuisance which ... [polluting). .. activities entail or may entail in another 
Contracting State shall be equated with a nuisance in the State where the 
activities are carried out.">& The Convention gives locus standi before courts 
and administrative officials to all Nordic nationals affected by pollution 
originating in any of the Nordic states.)9 

Recently, Bjorn Engholm, the Premier of Schleswig-Holstein, supported 
by Anatoly Sobtshak, the Mayor of St. Petersburg, and the Foreign Ministers of 
Finland and Denmark, proposed establishing a Baltic Council that would be a 
broad cooperative venture among nations of the region concentrating primarily 
on economic, cultural and traffic relations, but also on environmental concerns. 
This idea was made possible by the political changes in Eastern Europe, and has 
received some publicity. Subsequent to this proposal, the foreign ministers of 
the Baltic states met in Copenhagen on March 5-6, 1992 and established the 
Baltic Council, in the fonn of a rotating conference of foreign ministers without 
a secretariat, to be held once a year.«> As far as environmental matters were 
concerned, less was decided upon than press reports might suggest: the meeting 
determined that the work of the Helsinki Commission would be given support 
while the Council's own focus would be on energy cooperation and nuclear 
safety. It is still too early to assess the prospects of this novel cooperative 
venture. 

37. Convention on the Protection of the Envirorunent, Feb. 19, 1974, 1092 U.N.T.S. 279, IS l.L.M. 

296 (entered into force Oct. S, 1976). 

38. Id. at 279. 

39. Another agreement linking the Nordic nations is the Copenha1en Agreement Between the Nordic 
Countries on Joint Action to Combat the Pollution of the Sea by Oil, Sepe. 16, 1971, 822 U.N.T.S. 
311. 

40. See Declaration of Conference of Foreign Ministen of the Baltic Sea Stlltes, March S-6 1992· 
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In general , however, pan-Baltic inter-state cooperation has been rare.41 

Its history begins with the 1973 Baltic Fisheries Convention (Gdansk 
Convention)42 and the 1974 Convention on the Protection of the Baltic Sea Area 
(Helsinki Convention)." This history is bound up with the detente in East-West 
relations in the early I 970's, and the so-called "Helsinki Process, H the principles 
of which were laid down in the Helsinki Final Act of 1975.44 

In 1972, Finland offered to host a regional conference on the protection 
of the Baltic Sea. A preparatory conference was convened in Helsinki in 1973, 
and the Baltic Sea Conference adopted the Helsinki Convention on March 22, 
1974." The Helsinki Convention was not, however, the first environmental 
creation that arose out of the Nixon-Brezhnev detente; the Gdansk Convention 
had been signed six months earlier.46 

These two "sub-regional structures of detenteH47 are rather similar: both 
are framework treaties that establish a permanent commission and an 
international secretarial At the creation of the two conventions, their 

41. This applies to inter-State govtmmtntal cooperation. Forms of cooperation between Baltic 
scienlists, c:oncentrating on the shared marine envirorunent. have existed since the beginning of the 
c:en!Ury. The International Council for the Exploration of the Seas (ICES) was established in 1902 
and a Confennce of Baltic Oceanographers (late.r Baltic Marine Biologists) in 1957. 

42. 1973 Convention on Fishing and the Conservation of the Living ~urces of the Baltic and the 
Bells, Sept. 13, 1973, 12 I.L.M. 1291 [hereinafter Gdansk Convention]. 

43. 1974 Convention on the Protection of the Marine Envirorunent of the Baltic Sea Area, Mar. 22, 
1974, 13 LLM. 544 (entered into force , May 3, 1980) [hereinafter Helsinki Convention]. 

44. The Fmal Act itself contained a section on envirorunental protection that set down the objectives, 
fields, and forms of European cooperation. Stt C.S.C.E. Final Act: Cooperation in the Field of 
Science, Technology and Envirorunent Protection, Section Five. As a tangible result of initiatives 
within the CSCE, three international conventions have been recently adopted within the UN 
Economic Commission for Europe (ECE): the Espoo Convention on Envirorunental Impact 
~ in a TransboWldary Context, supra note 35; the Convention on Transboundary Effects 
of Industrial Accidents, Mar. 17, 1992, ECE Doc. ENVWA/R.54, 31 I.L.M. 1330; and the 
Convention on the Use and Protection of Transboundary Watercourses, Mar. 18, 1992, 31 I.L.M. 
1312. 

45. Helsinki Convention, supra note 43. 

46. Stt Gdansk Convention, supra note 42. Stt also Hans Danelius, Ttn ytars of Fishtry 
Cooptralion In tht Baltic Sea, In FlNNisH BRANCH OF THE INTERNATIONAL 1..AW AsSOClATION: 
EssAYS IN HONOR OF BEllNDT GooENHIELM 42, 42-54 (E.J. Manner and Sigurd von Numers eds., 
1984); ue also J.E. Canoz. 11rt Managtmtnt of Uvlng Ruourcts In tht Ba/Jlc and tht &lu, 4 
OCEAN DEvEL &. INl"L LJ. 213, 215 (1977). 

47. Unto Vesa, Polillca/ Stcurlry In tht Ba/Jic Rtgion, In CoMPllEHENSIVI! SECUIUTY IN THE BALTIC: 
AN ENvulONMENTAL Al'FllOACH 3S, 41 (Arthur H. Westing ed., 1989). 
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membershi~ :vere also identical. With more recent political developments, 
however, s1gmficant changes have occurred. The creation in 1977 of the 
Common Fisheries Policy (CFP) within the European Community (EC) gave the 
European Commission competence to regulate fishing activities within the EC, 
and externally between EC members and outsiders... Thus, pressure arose to 
make the EC a party to the Gdansk Convention, which culminated in an 1982 
agreement to allow EC entry into that Convention.49 

As the EC also had competence in the field of pollution regulation (and 
particularly regulation of land-based pollution), the question of whether Denmark 
and West Germany could become members in their own right of the Helsinki 
Commission became acute. No agreement could be reached to allow the EC 
direct membership in the Convention because the Soviet bloc countries refused 
to accept the international legal personality of the Community. The matter was 
resolved when Denmark and West Germany individually entered the Convention 
in 1977 and 1980, respectively. Upon entry, both nations made declarations 
advocating direct EC participation in the Helsinki Convention and the Helsinki 
Commission.JO EC membershiwas not possible, however, until the adoption in 
1992 of the new Helsinki Convention, which expressly provides for it." 

Today, environmental cooperation in the Baltic is organized principally 
around the Helsinki Commission, and the Gdansk Commission enjoys exclusive 
authority in the regulation of Baltic fisheries. The importance of the Nordic 
Council has diminished as the focus has shifted toward pan-Baltic cooperation, 
with increasing input from the CSCE and the EC. Initiated by Finland in 1989 
to increase protection of the Arctic environment, the #Rovaniemi process# has 
also supported a new spirit of cooperation among Baltic countries, though the 

48. Malgosia Fitzmaurice, Common Market Parricipation in the legal Regime of the Bailie Sea 
Fi.Jhuies, 33 OER.MAN Y.B. INT'L L. 214, 21S-217 (1990). 

49. Su generally Fitzmaurice, sMpra nOle 48. 

SO. FITzMAURICE, sMpra note 20, at 26-27. 

SI. Bailie Sea Environmental Declaration 1992, Diplomatic Conference on the Procection .of the 
Marine Envirorunent of the Baltic Sea Area. Conf. Doc. No. S/I (Apr. 9, 1992) (The convenbo~ 0~ 
the Protection of the Marine Environment of the Baltic Sea 1992 (hereinafter New Helsinki 
Convention] wu adopted together with the Declaration and the Final Act on Conf. Doc. N°:4 (Apr. 
9, 1992). A copy is on file with the JoMrnal. Article 34 of the Convention expressly provides for 

EC membership. 



92 TUUNE J. OF INT'L &: COMPARATIVE LAW [Vol. 1:81 

aims of that process are beyond the scope of this article." 

IV. THE HELsINKJ CONVENTION 

The most important all-Baltic multilateral cooperative framework is the 
1974 Helsinki Convention on the Protection of the Marine Environment of the 
Baltic Sea Arca.SJ The political background of the Helsinki Convention is 
directly linked to the period of detente and the settlement of the German 
question. Once the modus vivendi of the existence of the two Germanies had 
been attained, multilateral cooperation aimed at formalized agreements between 
all the Baltic states became possible.54 After the Finnish initiative and a short 
preparatory conference in 1973, seven countries signed the Helsinki Convention 
in 1974: Denmark, West Gennany, Finland, East Germany, Poland, the Soviet 
Union and Sweden." An interim commission began to implement the 
Convention virtually immediately after the Convention's signing.'6 West 
Germany deposited its ratification, the final instrument of ratification, in March 
1980, and the Convention entered into force on May 3, 1980. 

The Helsinki Convention is among the first regional conventions on 
environmental matters. It has served as an example to the relatively successful 
regional seas program carried out within the United Nations Environmental 
Program (UNEP), which now lists nine instruments on regional seas areas.57 

The Convention is also important because it takes a #total" approach, one that 
is not restricted to particular sources or substances of pollution, but instead may 

Sl. ~ a result of a Finnish initiative in January 1989, a process started which culminated in a 
ministeriaJ meeting in R.ovaniemi in June 1991. This meeting led to signature of a Declaration on 
the Ptocection of the Arctic F.nvironrnent, adoption of an Arctic F.nvirorunental Protection Strategy 
and adoption of a Joint Action Plan. For the background and objectives of the process, su David 
D. Caron, Arctic, 1 Y.B. l.Nr'L ENvn.. L 181, 181- 185 (1990). Though the Baltic Sea is not a part 
of the Arctic environment u such, three Baltic Sea States, Finland, Sweden and Russia, are also 
manben of this process. Any protective action under the Arctic F.nvironmental Protection Strategy 
is also likely to have an impact on their Baltic coasts. 

53. Helsinki Convention, s"pra note 43. 

St. Su Rotkirch, SMpra note 7, at 5-7. Stt al.so Boleslaw A. Bocuk, International Protection of 
tM Ba1lic Sea A,alnst PollMtion, 72 AM. J. lNT'L L 782, 782-814 (1978). 

55. Rotkirch, SMpra note 7, at 6. 

56. Helsinki Convention, s"pra note 43, at Annex B, Resolution 7. 

57. Rotkirch, s"pra note 7, at 7 n.2, 8. 
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regulate any of them." 

A. The Structure of the Helsinki Convemion 

The Convention's geographical scope of application includes the Baltic 
Sea proper, together with the Gulf of Finland, Gulf of Bothnia, and the Danish 
straits up to the Skaw in the Skagerrak.'9 It applies to the few high seas areas 
still existing in the Baltic and also to the territorial seas and the exclusive 
economic and fishery zones of the Contracting Parties.~ One significant 
weakness, however, is that internal waters, waters inward of the baseline 
measuring the beginning of the territorial sea, arc not covered by the 
Convention.01 In fact, this excludes many of the areas where land-based 
pollution enters the sea: roadsteads, mouths of rivers, bays and activities in 
estuarine areas.oz This defect has been corrected in the new draft Convention 
adopted in 1992. In addition, the Convention does not apply to warships or other 
state-owned vessels used for non-conunercial purposcs.6) 

The bulk of the Convention consists of substantive and organizational 
provisions, in addition to which a number of special provisions are of interest. 
The substantive provisions deal with particular sources of pollution and particular 
polluting substances. These provisions establish general obligations and 
fundamental principles,64 define hazardous substances,os land-based 
pollution,00 pollution from ships,07 dumping61 and seabed activities.09 

58. Id at 8. 

59. Id 

60. Id 

61. Id 

62. Helsinlci Convention, supra note 43, at 548, art. 4, para. 3 (stating ~I ~ parti~ should ~ 
"without prejudice to their sovereign rights" that the purposes of the Helsinki Convention are attained 
also in these areas). 

63. Id at 548, art. 4, para. 4 (stating that contracting parties have pledged to fo.llow • insofar as 
"reasonable and practicable," the provisions of the Helsinki Convention in operating state-owned 
vessels). 

64. Id at 547, art. 3. 

65. Id 11 548, art. 5. 

66. Id at 548-9, art. 6. 

67. Id 11 549, arts. 7, 8. 

68. Id at 549-50, art. 9. 
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The legislative technique used by the Convention is to adopt so-called 
blacklists of prohibited substances and grey lists of regulated substances. In other 
words, the introduction of certain substances into the Baltic Sea, listed in Annex 
I of the Convention ("hazardous substances"), is simply prohibited. Examples 
of these blacklisted substances are DDT, PCB and PCf.70 

The introduction of certain other substances into the marine environment 
requires a prior special permit issued by the competent national authority, 
theoretically in accordance with the various recommendations given by the 
Helsinki Commission (HELCOM). The national authority is then required to 
notify HELCOM of the issuance of the permit. These greylisted substances 
(Annex ll) include heavy metals such as mercury, cadmium, copper, zinc, lead, 
phosphorus, and most herbicides, pesticides, and radioactive materials.71 It 
should be noted that the greylist concerns only substances that might reach the 
Baltic through land-based sources.72 Intentional dumping of all substances into 
the Baltic Sea is categorically prohibited by Article 9 of the Convention, with the 
single exception of dredged spoils, dealt with in Annex V of the Convention. 

The organizational and cooperative provisions of the Convention deal 
principally with the establishment of the Helsinki Commission and its 
administrative and financial roles.n In addition, there are rules regarding 
cooperation in combatting environmental difficulties and in scientific and 
technological research and monitoring of the state of the Baltic." 

Finally, a series of residual provisions deal with legally interesting 
subjects such as responsibility and liability for pollution,75 dispute settlement,76 

and the adoption and amendment of annexes to the Convention. A special 
provision reserves several rights presently enjoyed by all states, 
such as freedom of navigation and fishing, marine scientific research, and 
innocent passage.77 

The Convention failed to establish new rules regarding liability for 

69. Id. at SSO, art. 10. 

70. Id. at SSS, Annex L 

71. Id. at SS6, Annex ll. 

72. Id. 

73. Id. at SS0-1, arts. 12- lS. 

74. Id. at SS2, art. 16. 

7S. Id. at SS2, art. 17. 

76. Id. at SS2, art. 18. 

n . Id. at SS2, U1. 19. 
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pollution. It merely refers back to the general rules of international law (rules 
on which there is much uncertainty today) and directs the Contracting States to 
develop more specific mechanisms #as soon as possible# in the future." In fact 
since 1980, five informal legal workshops have met to consider the developmen; 
of rules on liability for pollution. These workshops have dealt both with the 
private polluter's liability in connection with compulsory insurance or funding 
schemes and the source state's international liability. A study was prepared on 
national measures of liability and compensation. No normative action has, 
however, been attained in this very difficult field, and the workshops have been 
discontinued since 1988.79 The new 1992 draft Convention makes no progress 
in this respect. The only amendment was the deletion of the words #as soon as 
possible# from the commitment to develop new rules on liability and 
compensation.'° 

The Convention also contains six annexes: two specifying black and 
greylisted substances (Annexes I-II), one specifying goals and criteria for 
eliminating land-based pollution (Annex III), one on prevention of pollution from 
ships (Annex IV, which builds on provisions in the 1974/78 MARPOL), one 
defining an exception for dumping of dredged spoils (Annex V), and finally, one 
requiring cooperation in combatting marine pollution (Annex VI). 

B. The Helsinki Convention in Practice 

Implementation of the Helsinki Convention began immediately after 
signature and well before its entry into force through the interim commission. 11 

The interim commission met annually between 1975 and 1980, using the services 

78. Id. at SS2, art. t7. 

19. Cf. Martti Koskenniemi, Ptaufal Stnkmtnt of Environmtntal Dlsputts, 60 NJ.lm'L L, 70, 89-
90 (1991). Stt gtntrally Zdzislaw Brodeclci, Damagt to tltt Bailie: tht Funm of lnttrnational 
Lklbl/Jry, in POu.tmON OF THE BALTIC SEA: A TWO-DAY SEMINAR ON l...EOAL PROBUMS 

CoNCERNEO WITH POLLl!TION, UTO 14-15 SEPTEMBER 1985 16, 16-44 (1988). 

80. New Helsinki Convention, supra note 51 , art. 25. 

81. Provisional application is often necessary to guarantee the effectiveness of a convention because 
the algnature process required for multilateral conventions to enter into force frequently takes a 
number of yean (the Helsinki Convention took six yean). Su gtMraUy Peter H. Sand, Lusons 
uarntd In Global Envlronmtntal GovtrMnct, 18 8 .C. ENVn... AFF. REY. 213, 237-239 (l~I) 
(discuasing the necessity for provisional applicalion of multllaleral ~nv.enli~ in o~ t~ facilitate 
their effectiveness). Foundation for provisional application of trea!Jes .is proVlded in Article 25. of 
the VleJUla Convention on the Law of Treaties. Stt Vienna Convention on °1'.' Law of ~Iles, 
op.Md for signaturt May 23, 1969, 11 SS U.N.T.S. 331, 338, art. 25 [hereinafter Vienna Convention). 
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of the Finnish Ministry for Foreign Affairs. It was organized in a way that 
foreshadowed the organization of the Helsinki Commission (HELCOM or the 
Commission) itself and adopted fifteen recommendations on the implementation 
of the Convention. All of these interim commission recommendations were 
endorsed by the Commission as it began its work in 1980. 

The present HELCOM is an intergovernmental organization with 
headquarters and a pennanent secretariat based in Helsinki, Finland. The 
Commission meets once a year and has four standing committees which carry out 
relevant preparatory work. The four committees are the Environmental, 
Technological, Maritime and Combatting Committees. 

C. TM Powus of r~ Helsinki Commission 

To judge the effectiveness of the Helsinki Commission, one must question 
its legal authority. Can it make binding decisions? Are its decisions, in fact, 
implemented by the members? Can it enforce its decisions? 

At its annual meetings, the majority of the Commission's actions are 
termed •recommendations• on any of the varied subjects within its extensive 
sphere of competence. To date, the total number of such recommendations 
exceeds one hundred. For example, in 1990, the Commission passed eleven 
recommendations establishing guidelines on reception facilities in ports, 
investigating violations of discharge regulations on ships, amending some of the 
technical provisions of the Annexes to the Convention and minimization of 
pollution from offshore installations. The following year, the Commission passed 
thirteen recommendations on items such as reduction of discharges from urban 
areas, the kraft pulp industry, and the iron and steel industries, national 
regulations regarding discharge of sewage into national waters, the reduction of 
air pollution from ships, and amendments to certain annexes to the Convention. 
In other words, the Commission routinely makes recommendations on the 
implementation of the Convention's broad obligations.1:1 

The Convention itself does not specify the legal character of the decisions 
of the HELCOM or its subsidiary bodies. As is customary with international 
organizations, HELCOM can, under the express tenTlS of the Convention, 
undertake binding decisions in matters related to its internal administration 
(decisions that relate to Commission rules, procedure or financial matters),13 but 
the Commission has no general power to bind the Member States. 

82. Cf. frrzMAuaJCE, supra noce 20, 11 72-82. Su also Boc:uk, supra note S4, at 808-810. 

13. Helsinki Convention, svpra 001e 43, 11 SS I, arts. 14, IS . 
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Despite HELCOM's inability to bind Member States, all of its decisions 
must be taken through a lengthy consensual process in which unanimity is 
required on draft proposals at preparatory stages. Therefore, a draft 
recommendation that survives until the annual HELCOM session is bound to 
encounter no objection. Member States are free to accept or reject 
recommendations regardless of whether their representatives participated in their 
adoption, and perhaps even regardless of whether their representatives were 
behind the very initiative leading to the recommendation. The only obligation 
of Member States is to consider recommendations in good faith. 

The Convention can only be amended by unanimous, positive decision 
of the parties." In contrast, the Commission may suggest the adoption and 
amendment of Annexes, considered to be integral parts of the Convention and 
thus formally binding. The parties may object to any amendment proposal 
within a time period fixed by the Commission. If no objection is received, the 
annex or the amendment is deemed to have been accepted.ll 

Recommendations are a flexible way of implementing the Convention. 
They allow consideration of particular situations and economic capabilities of the 
contracting parties. Thus, for example, the adoption of a recommendation on the 
establishment of reception facilities in ports does not have to wait until all the 
parties have the technical ability to introduce such facilities (a problem that 
delayed the early ratification of the Convention by some countries).16 Providing 
for exceptions and individualized time-tables may often be a necessary 
precondition for the attainment of any international action at all.11 

Article 13 of the Convention does give the HELCOM the power to 
survey implementation of the Convention.• However, this has not been 
interpreted as power to enforce the provisions of the Convention, but instead 
merely as power to adopt measures to monitor the state of the Baltic Sea. No 
procedures have been adopted granting the Commission the power to enforce its 
recommendations or Convention provisions on recalcitrant states. Compliance 
observation remains a national matter. For example, Article 9 of the Convention 
provides that states must ensure that ships within their jurisdiction or control act 

84. Id. at 553, art. 22. 

85. Id. at 553-4, art. 24. 

86. Cf Boczek, supra note 54, at 807. 

87. See Sand, supra note 81, al 236-248. 

88. Id. at 550-1, art. 13. 
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in accordance with the prohibition against dumping.19 However, there is no 
provision ensuring that the state actually fulfills this task. 

In fact, the binding characler of the Convention itself is in some doubt. 
Of course, as a trealy, duly ratified by the contracting parties, ii is formally in 
force between lbem. Nevertheless, three problems emerge regarding the 
Convention's abilily lo bind the Contracling States. 

Fust, ii is wiclear to what extent the many of its standards succeed in 
establishing obligations of conduct. The fundamental obligation in Article 3, for 
example, says that lbe parties " ... shall individually or jointly take all appropriate 
legislative, administrative or other relevant measures in order to prevent and 
abate pollution and to protect and enhance the marine environment of the Baltic 
Sea Area."'° What are appropriate measures? As a statement of the policy and 
objectives oflhe parties, this fonnulation is clear; however, it is doubtful whether 
this policy statement permits a definitive detennination of a state's obligations 
or breach lhereof.91 The state's international obligations likewise are formulated 
throughout the Convention in terms of taking appropriate legislative, 
administrative and other action.92 The Convention's provisions are not 
self-executing:93 Ibey do not oblige the state to prevent pollution, but instead 
oblige the Contracting Party to have legislative and administrative machinery 
available lo combat pollution within its jurisdiction or control. The state's 
obligations arc those of a paterfamilias, a duty of care, a standard that varies 
locally and is intrinsically linked with appreciation of the state's economic and 

89. Id. at S49, art. 9. 

90. Id. at S47, art. 3. 

91. The problems sunounding the "soft law"' character of the provisions of envirorunental framework 
conventions have often been discussed. Su Guenther Handl, Envlronmtnral Stcur/ry and Gwbal 
Cluui1t: TM Cha&ngt to Jnurnattonal Law, I Y.8 . IHl"L ENvn... L 3, IS-16 (1990). The 
advuu1es of fluibility must in each cue be weighed 1g1inst the • ... significant dep-ee of 
indderminacy of the nonnative landscape thus be.ing created .... • Id. at 6. 

92. ~t gtntrolly Helsinki Convention, Sllpra nole 43, at SSS-590, Annexes 1-VI. Even the technical 
umexes are so formulated u to cast doubt on whether they are any more than statements of 
objectives. Annex m, for example, lists the goals, criteria and means of reducing land-baaed 
pollution. Id. 11 551, Annex m, para. 3. The significant iuue of municipal wastes is treated by a 
1inaJe provision which requires that wastea "shall be minimized in an appropriate way in order to 

reduce the unount of harmful substances: Id. at 551, Annex m. Such a provision, without 
referaice to calc:ulations of cost, time-tables or means of measuring reductions, cannot be expected 
to c:rea&e a stron1 incentive for dramatic reductions. 

93. A1ZxAHDu Kw, DROIT Dnl!aNATIONAL l>l! L'l!NVDlONNEMl!Hf 52 (1990). 
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other capacities.'" 

Second, ~temational .la~ers are well aware that there is no objective 
standard of env1rorunental hab1hty for parties. Thus, the various detailed 
"ecostandards" relating to particular substances or applicable technologies 
included in the Annexes of the Convention do not specify the states' obligations. 
Instead, these provisions act as guidelines for measuring the extent of states' 
legislative duties. 

Third, as has been pointed out, the question of liability for breaches of 
the Convention remains open. Popular theories of environmental liability in 
international law would link liability with wrongfulness of conduct." Yet, 
despite a twelve year effort by the United Nation's International Law 
Corrunission, the international community has not yet succeeded in clarifying 
whether liability for conduct not prohibited by law actually exists. Can liability 
be linked with beneficial, yet intrinsically dangerous or environmentally harmful 
activities?96 As the Convention imposes no enforcement obligations and the 
state only has a duty of paterfamilias to the environment, it follows that liability 
be linked only with a breach of the standard of care. This standard may have 
become more concrete and tangible by the provisions of the Helsinki Convention, 
but has not succeeded thus far in supporting any Baltic state's accountability for 
an act of pollution (accidental or industrial).91 

D. Revision of the Helsinki ConvenJion 

Throughout the years, the extent and use of HELCOM's powers have 
been debated. Many people active within HELCOM have been frustrated by the 
failure of a number of contracting states to implement Commission 
recommendations. Ludwik Zmudzinski notes that the levels of PCB loads in the 

94. Koskenniemi, supra note 9, at 152-164. 

95. Of course, the states are free to make an agreement providing for non-fault-related liability. For 
a comprehensive study on the subject of a slate•s liability to other slates for environmental poUution, 
ue Pu!Juu!-MAJUE DUPUY, LA Rl!sPONSABllJTB !NTERNATIONAU! DES ETATS POUJt U!S OOMMAOES 

D'ORIOINB T!!cHNOLOOIQUB BT INDUSTJUEUl! ( 1976). for a more recent restatement. cf KISS, supra 
note 93, at 111-112. 

96. Su Draft Arricles on International Uablliry for lnjurU>us Consequences Ari.sing out of Acu not 
Prohibited by International Law: &pon of the International Law Commission, lnlemational uw 
Commission. 42nd Sess., U.N. Doc. A/45/10 260-264 (1990). 

97. Su generally Martti Koskenniemi, International UabUily for Transfro~r Polluti~n ~"'?e, 
2 IHl"L EHvn.. AFP. 309, 309-3l7 (1990) (discussing difficulties of enforcma polluuon liability 

aaainst states). 
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Baltic have not decreased since the establishment of the full prohibition of PCB 
emissions, a fact which he believes suggests " ... that restrictions on their use 
are not being observed by all of the littoral states or that their source is from 
beyond the Baltic basin.- Though the Commission's recommendations may 
have played a role in reducing the discharges of DDT and perhaps pollution from 
point sources more generally, it has had little effect on pollution by nutrients 
caused by basic industrial and agricultural patterns and treatment of municipal 
wastes in the Baltic region. In fact, the Convention's greatest success has been 
in organizing continuous monitoring of the state of the Baltic Sea, and 
establishing and implementing two environmental assessment programs.119 

Reduction of the levels of emissions of the most important pollutants has not 
been attained. 

On September 3, 1990, the Baltic region prime ministers met in Ronneby, 
Sweden, to address concerns over the effectiveness of HELCOM and the 
Helsinki Convention. For the first time in all-Baltic environmental negotiations, 
representation was expanded to include the Czech and Slovak Federal Republic, 
Norway, and the European Community, as well as a number of international 
financial institutions including the World Bank.1°' The meeting established a 
high-level task force to prepare a comprehensive environmental action program 
for the Baltic. Parallel to the work of this task force, HELCOM initiated a 
revision of the Convention, creating a working group to consider, inter alia, the 
following issues: 

• increasing legally binding provisions in the fields of 
prevention and control; 

• application of the precautionary principle, which would lower 
required standards of proof of environmental damage that 
would precipitate state accountability; 

• development of legal instruments to control pollution from 
diffuse sources; and 

98. Zmudzinski, n1pra note 8, 11 49. 

99. The two environmental assessment programs ran from 1979 to 1983 and 1984 to 1988. A third 
~program is under way and due in 1994. Su gtnuaUy FlTzMAUR.JCE, supra note 20, at 
99-103. 

100. Ball1c Sta Dtclarallon, Ronneby, Swtdtn Stpl. 2-3, Marine Envirorunent Protection Committee 
(Ml!PC) 30(22/S, 1990 Conference Doc. No. 1, Oct. 12, 1990, rtprlnttd In 1 Y.B. oo·L ENvTL. L. 
423-428 (1990); su also FrrlMAIJalCE, supra note 20, at 423-428. 
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• application of the Convention to the internal waters of the 
contracting parties.101 

101 

Finnish delegates proposed that several Commission decisions be made 
fonnally binding similar to OECD Council decisions. 102 This suggestion 
appears to have been encouraged by the ongoing revision of the 1972 Oslo 
Dumping Convention and the 1974 Paris Land-Based Pollution Convention, both 
of which cover the region of the North East Atlantic. The Oslo/Paris revision 
seeks to combine the two Conventions, their respective commissions and to 
empower the new combined commission to adopt majority decisions, binding at 
least on those who vote for them.103 The Finnish proposal received no support, 
however, and was soon dropped. Nor was there any support for a Swedish 
proposal to extend the Convention to cover the whole of the Baltic region, 
maritime as well as land territory. 

The Working Group held three meetings during 1990-1991. In addition, 
a separate expert meeting convened to consider the Annexes to the Helsinki 
Convention. The revisions to the Convention were finalized by the end of 1991. 
A diplomatic conference, held in Helsinki on April 9, 1992, adopted the revisions 
as the Baltic Sea Environment Protection Convention (new Helsinki Convention). 
This agreement was complemented by the adoption of the 1992 Baltic Sea 
Environmental Declaration created through the process begun at the Ronneby 
ministerial conference. 104 

The Declaration approved the strategies and principles contained in the 
preliminary version of the Comprehensive Action Program prepared by the High 
Level Task Force. The Action Program aims at concreteness and specific targets 
for emission reductions.'°' This twenty year program is estimated to cost at 
least eighteen billion ECU. The program will be implemented in two phases; the 

101. Baltic Marine Envirorunent Protec:lion Commission (HELCOM), Mandate 1/14, Annex 28. Stt 
also Activities of the Commission, Baltic Marine Envirorunent Protection Commission, Baltic Sea 
Envirorunental Proceedings No. 33, at 14 (1989). 

102. Baltic Marine Environment Protection Commission (HELCOM) Doc. GRC 2/4/3, June 11 , 

1991. 

103. kport of the Fourth Joint Muting of the Ad Hoc Working Groups on the Javis/on oftht Oslo 
and Paris Conventions, OSCOM/PARCOM Doc. OSPARREV 4/ 10/1-E, Jan. 13-17, 1992, art. 9. 

104. New Helsinki Convention, supra note SI. 

lOS. Background Document for the Baltic Sea Environmental Declaration 1992, Diplomatic 
Conference on the Protection of the Marine Environment of the Baltic Sea Area, Conf. Doc. No. S/2, 
Apr. 9, 1992. 
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first (1993-1997) will cost five billion ECU and the second ( 1998-2012) thirteen 
billion ECU. The program focuses on 132 "hot spots," or individual sources of 
pollution, and lists curative measures for each. Of the "hot spots," 98 are in the 
former Eastern Europe, and the remaining thirty-four are in Germany, Denmark, 
Fm.land, and Sweden.106 

At present it is too early to analyze the effects of the new Helsinki 
Convention. Clearly the Convention "modernizes" the legislative background for 
cooperative measures through its use of new terminology and shifting of focus 
to reflect the accumulated experience of eighteen years of work in the 
international field. Still, beyond such "modernization," it is difficult to see 
fundamental changes. No new substances were included in the Annexes. The 
black lists/grey lists approach has been maintained. As for enhancing the powers 
of the Helsinki Commission to ensure compliance, the new text is clearly a 
disappointment The Commission's powers remain unchanged apart from a new 
provision allowing the Commission to suggest changes in the Convention 
itself.1°' No new organs were established, though the Commission retains 
power to decide what bodies it will set up. Many provisions of the Convention 
remain unchanged by the new Convention. 

Despite the new Convention's disappointments, five notable changes were 
made in the new document. Fll'St, the new Convention applies to the Contracting 
Party's internal waters, those on the landward side of the baseline measuring the 
beginning of the territorial sea.1°' 

Second, the new Convention expressly covers pollution by land-based 

106. The details of the program regarding action concerning each "ho! spo1• arc nol fixed, bul 
inaead will be reviewed periodically. These reviews arc to be held al a ministerial level; the first 
review meeting is planned in cormection with the HELCOM meeting in 1994. Baltic Sea 
Environmental Declaration, supra note SJ, para. 13. An Implementation Task Force has been 
established within the framework of the Helsinki Commission to carry oul the preparatory work for 
the review meetings. Final Act, Diplomatic Conference on the Protection of the Marine Envirorunenl 
of the Baltic Sea Area, Conf. Doc. 6/5, Apr. 9, 1992. 

107. New Helsinlci Convention, supra note SI , art. 31(2). The Commission's recommendations 
remain Wli!nforeeable and the responsibility and liability of Contracting States likewise remains the 
same u in the original Convention. 

108. Contracting Parties shall, at the time they ratify the new Convention, define their "internal 
waters• for the puiposes of the Convention. New Helsinki Convention, supra nole SI . The 
expectation is, however, that the designalion will not conflict with the application of the lerm 
"intemal waters" in the 1958 <Jeneva Convention on the Territorial Sea and the Contiguous Zone (art. 
S, pua. 1) and of the method of drawing the bueline of the territorial sea in the same Convenlion 
(articles 5-7) and in customary law. Convenlion on the Territorial Sea and the Contiguous Zone, 
Apr. 29, 1958, IS U.S.T. 1606, T.l.A.S. No. S639, 516 U.N.T.S. 205. 
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sources throughout the entire catchment area of the Baltic Sea. Though this was 
not expressly stated in the original Convention, the principle was usually read 
implicitly into it. The revised Annex m to the new Convention contains 
standards and criteria for reducing pollution from land-based sources which, 
while still open-ended, are somewhat more detailed than those of the original 
Convention regarding greylist requirements}09 

Third, the new Convention requires Contracting Parties to notify the 
Commission and any potentially affected party whenever a duty exists for the 
Contracting Party to provide an environmental impact assessment. 110 

Contracting Parties must also engage in consultations # ... whenever consultations 
are required by international law or supra-national regulation applicable to the 
Contracting Party of origin.#111 The new Convention sets down a duty to 
notify other potentially affected Contracting Parties whenever a pollution incident 
in the territory of a Contracting Party is likely to spread outside its territory and 
maritime areas. 112 

Fourth, the new Convention contains a number of provisions not included 
within the scope of the original Convention. The new Convention prohibits 
incineration at sea altogether.m It also includes a new, abstract provision on 
nature conservation and biological diversity.'" This provision was added due 
in part to the successful lobbying activity of non-governmental organizations, 
particularly Greenpeace. 

Fifth, the new Convention incorporates modernized language. Certain 
new terms were adopted by the Convention for the purpose of adopting the 
principles that these terms represent. These include the Pruautionary Principle, 
Best Environmental Practice (BEP), and Best A vai/able TechMlogy (BAT). 

The Contracting Parties have now agreed to take action for the protection 
of the Baltic Sea " ... even when there is no conclusive evidence of a causal 
relationship between inputs and their alleged effects.#"' This states the 

109. New Helsinki Convention, supra nole SI, AnneX ill. 

110. Id. art. 7. 1his is an indirect reference to the 1991 Espoo Convention on Environrnenlal 
Impact Assessments. Supra note JS. 

111. Id. art. 7(2). 

112. Consultations shall be undertaken "whenever deemed necessary by the Contracting Parties.· 

Id. art. 13(2). 

113. Id. art. I 0. 

114. Id. art. IS. 

115. Id. art. 3(2). 
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Precautionary Principle, which Jowers thresholds for action under the new treaty 
in an effort to strike early at environmental problems. It remains to be seen what 
effect the precautionary principle will have in the practice of the Convention. 
However, the precautionary principle is clearly not coextensive with lowering the 
threshold for state accountability. While this principle allows early action, it 
does not do away with the need of probabilistic calculations concerning the 
causality between the source and the damage necessary to detennination of 
accountability. 

In Article 3(3) of the new Convention, the Contracting Parties agree " .. .to 
promote the use of Best Environmental Practice and Best Available Technology." 
Article 6 of the Convention requires that Best Environmental Practice be used 
for all pollution sources and Best Available Technology for point pollution 
sources. For most scientists participating in the revision work, these principles 
were the most significant addition to the Convention, but the legal content of the 
terms is unclear. 

The concept of Best Environmental Practice, used to clarify the content 
of the state's paterfamilias obligation, is defined as " ... the most appropriate 
combination of measures," such as information to the public, development of 
codes for environmental practices, using labels of warning, availability of 
collection and disposal systems, saving of resources, recycling and other such 
methods.116 The notion of Best Available Technology is defined as the latest 
stage, or state of the art, of the development of processes, of facilities or of 
methods of operation, determined in conjunction with a number of considerations 
including economic feasibility, time limits for application and the nature and 
volume of the emissions concerned. 117 

It follows from the nature of the two concepts that they are defined by 
reference to rather general and subjective notions, and the new Convention itself 
concedes that their content " ... will change with time in light of technological 
advances and economic and social factors as well as changes in scientific 
knowledge and understanding."111 Given today's economic circumstances in 
most of the former Eastern Europe, these countries may serve as a test to show 
how the relative factors of pollution and the economy will be balanced under the 
new Convention. 

It is doubtful whether the original object of the revision, namely that the 

116. Id. Annex IL 

117. Id. 

111. Id. Annex ll, Regulation 4. 
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Convention be more legally binding, was attained to any significant degree. The 
problems with the excessive generality of some standards and the guideline 
character of other standards still remain. On the other hand however the 
modification of the language regarding blacklisted substances w~s a welc;med 
change. While the original Convention obliged parties merely to #counteract# the 
introduction of blacklisted substances into the sea, the new text obliges them to 
#prevent and eliminate pollution of the marine environment of the Baltic Sea 
Area caused by harmful substances,#119 a significantly more affirmative duty. 
Nevertheless, state obligations remain obligations of conduct and not of result; 
parties are still only required to take the appropriate legislative or administrative 
action, not to guarantee the reduction of environmental pollution. And, of 
course, there are no regulatory powers vested in the Commission which could be 
exercised to clarify, in an authoritative way, the precise obligations of the 
Contracting Parties.120 

V. CONCLUSION 

Three conclusions are dictated by the Baltic experience in environmental 
protection during the past twenty years. 

First, little in the Baltic experience supports the International 
Functionalist's view that the beneficial character of environmental cooperation 
brings about improvement in political relations. Environmental cooperation 
would not have brought about closer political relations between the East and the 
West. To the contrary, it seems that environmental cooperation between the rival 
blocs was made possible only by prior political detente. The initial successes of 
the environmental cooperation in the early 1970's can clearly be attributed to the 
Ostpolitik, but just as clearly the converse is not true. This does not, of course, 
make it impossible for environmental action, now that it exists, to deepen 
political integration. It cannot, however, be seen as the cause. 

Second, traditional, permanent intergovernmental organizations, such as 
the Helsinki and Gdansk Commissions, are a useful means to conduct interstate 
cooperation, but only to an extent. At a certain point, the very working.pat~e~ 
of these organizations begin to have counterproductive effects.: the orgamzattons 

119. Id. art. S. 

120. As the Finnish Chairman of the Working Oroup on the Revision of the Convention, Mr. P~ 
Hatvola has remart..--' ·L- new Convenlion is rather l.ike a highway wilh a number of speed limit 

~.~ " ped ~ 
alans In a country where there are no policemen and in which cars are nol eqwp WI 

speedometen. 
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fonnality; their need to act on consensus; the bureaucratic character of their 
secretariats; and their wish to avoid confrontation. That point may have been 
attained and it is doubtful whether much more progress can be made by the 
classical intergovernmental organization. What is needed, instead, is to increase 
the decision making authority and independence of the regional environmental 
organizations, and thus to strengthen the supra-governmental aspects of these 
organizations. A beginning to this process would be to remove the requirements 
of state consensus and the restriction of decision making merely to state actors. 
One ~ible method of achieving this goal is the use of the precedent of the 
novel CSCE human rights procedure of "Consensus minus one" and the formal 
integration of environmental organizations into their decision-processes. 

Fmally, the Baltic process shows the importance of restraint and strictness 
in drafting the legislative bases of inter-state cooperation. Many of the bilateral 
environmental cooperation treaties between the Baltic States by their nature spell 
out only general objectives and principles. The goal of these treaties is to 
support inter-administrative cooperation, not to lay down pollution standards. 
The use of ~pen-ended language in multilateral treaties such as the Helsinki 
Convention, however, poses two serious problems. First, it fails to establish real 
obligations of conduct. No real accountability emerges, yet the politicians 
signing these instruments may claim to have thereby demonstrated their 
environmental awareness. Second, by their very existence, the open-ended 
agreements malce it more difficult to establish fixed obligations. States may refer 
to their ex.isting generally formulated commitments and applaud the flexibility 
they allow in order to object to stricter standards and more effective means to 
ensure compliance. 

In today's economic and political atmosphere, prospects for a rapidly 
improved structure of environmental cooperation within the Baltic Sea area 
appear to be small. New areas such as energy conservation and industrial 
cooperation spell out some hope for improvement in Eastern Europe. Much 
expectation will be directed at future ministerial meetings and the implementation 
of the Joint Comprehensive Program, the principles and strategies adopted in 
April 1992. The program will certainly provide some relief for the poorest of 
the Baltic States in their struggle with some of the most difficult environmental 
problems. Whether that is sufficient to reverse the trends in the pollution loads 
in the Baltic Sea remains, however, doubtful. 


