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The concept of a Baltic Region is, of course, clusive.’ Al itz narmowest,
the concept may be taken to denote only the Baltic 5ca and its immediate coasts,
approximately 415,000 square kilometers of water surface and a coastline of

* Diowesd in Public Intermational Law, Univeruity of Helsinki Counsellor {Lagal AMiir), Ministry
for Foeeapn AfTairs of Finland, Merber of Firnish Foreign Service since 1979, Diploma in Law,
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L. M s doubtful whether the atiempts b (miconstnect & specific “Baktic identity,” in the wake of
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some 7,200 kilometers, which provide a home for about twenty million people.*
In terms of haman, economic and political geography, however, the immediate
cohesive area of the Baltic is significantly larger. Al preseni nine couniries
classify as litoral states of the Baltic Sea: Denmark, Estonia, Finland, Germany,
Latvia, Lithuania, Poland, Russia and Sweden.

Merely listing Baltic coastal states, however, gives a distorted picture of
ithe Baltic community, especially in an environmental sense. While Finland,
Sweden, Poland, Estonis, Latvia and Lithuania are almost wholly situated in the
Baltic “catchment xres,” only five percenl of Germany, roughly twenty percent
of Russia, and fifty percent of Denmark are situated in this area." As &
bivspheric unit, that is to say, as an “ecogeographical” whole,” the Baltic is both
bess extensive than its corresponding political units and more sxtensive -- soms
of the largest polluters of the Baltic Sea are situated outside the region, in the
Czech and Slovak Federsl Republics and in the European Commisnity,

The Baltic catchment ares {drainage basin) denotes an area conlaining
over one hundred rivers that flow into the Baltic and their dependent territories.”
The catchment area is about foar times &s large as the Baltic Sea proper and is
inhabited by roughly 80 million people® Since the most significant source of
pallution in the Baltic Sea is land-based pollution (pollution originating in inland
sources and transmitted into the sea via rivers),’ it is evident that the catchment
area must be treated a2 a whole 1o ensure successful protection of the Baltic
environment.*

1 Arher H Wesing Emv ntal Apgroackes 1o Repional Secwrity, in COMPREMENIVE
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4. Westing. mpra solr 2, o 34,

5. Tymis O. Ksiaik, The Grography of the Bakie Regisn, in COMPRENENSIVE SECURITY FOR THE
BHALTIC: Ax ENVIRONMENTAL APPROACH 15, 18 (Arher H Westing ed., 1989).

6 b w16
7. Helper Rotkirch, Tes Years of Environmental Co-sperarion in the Baltic Sea: An Fraluation ond

o Look Abead, 14 Aqua FDmaca 1, 8 (1984) {ssating that land based pollution conslitstes 80 percent
of total pollution losd of Balic),
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1993] BALTIC ENVIRONMENTAL COOPERATION 1
I Trrﬁﬁfmmc'mwmﬁnmmuﬂmmmmﬂum

Since the Stockholm Conference of 1972, diplomats and international
lawyers have debated the existence of internationally-shated resources, and
disagreed as 1o whether states have a legal obligation to protect these resources.”
A thomier issue still is the determination of which of several sovereign states
should bear the burden of repairing dsmaged shared resources. These difficulties
are inherent in the Baltic situation. On the one hand, almost all of the Baltic Sea
is within the maritime rones of its littoral ststes. On the other hand, any sctivity
within these maritime rones is bound to affect sreas beyond them. The
international problem of pollistion in the Baltic is thus erysiallized in ihe fate of
the Baltic Sea.

The Baltic Sea is now heavily polluted, depleted of oxygen, and overly
rich in nutrients.” As recently as the early 1960's, the Baltic Sea was still
characterized by high transparency and low levels of biomass of phytoplankion
and fish production. During the period of rapid industrialization in the 1960's
and 1970"s, however, the Baltic's water quality underwent a dramatic change for
the worse." About one fourth of the sea floor is cusrently in a “dead bottom*
state, completely devoid of oxygen.” The root of the present situation is the
environmental devastation prevailing in Essiemn Europe or, pul somewhat
simplistically, the municipal wastes of 51 Petersburg and the rivers of Poland."

B Mami Koikessdermd, [wernationsl Polluton o e Saem of Imermanoss Low, XV
CHEELTEDS - JomsrmutesTs 109, 109-13 (1984

00 See pemerally The Second Periodic Asessment of the Siare of the Marine Emvirosment of the
Baltic Sea 984.]988; Gearral Conclasion, Bakic Marine Envirnmental Commission, Halic Sea
Env. Froc. Mo, 15 A {19900 .Ph'lpﬂtiﬂ]’dmml.d T siruils, sapra note §, al
&6-53

11, Retkirch, supra noie 7, af £ {siating that the level of pollution in Baltic was nearing “slarming
#ale® by 1970} See adne Bertil Lindwall, The Erological Sinanion of the Baltic Sea, in Poilamon
OF Tim BaLmic SEA A Two Day Smapaa o8 Legas Proatss Coscmomm WiTH PoLLumos,
LUnds 14- 15 SErmesmes 1965 4, § (1985).

12, Lindwall, supra note 11, 6 7-11.

13, Timee Mikkelfi, Vmpdrisndyhrimyd Vendjda banssa uynad mahdelbinusksis, | ULKOROUTIREA
(Finnish Journal of Foreign Affsirs) 38 { 1992). The problems in Esstem Europe are grave, chemacl
plassts are situsted | the middle of human settlements and mdissctive substasces have been ouimely
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The environmental valnerability of the Baltic Sea can be attributed 1o
certain unusual characteristics, two of which are noteworthy.  First, the
time of Baltic waters is very slow. [ takes approximately iwenty-
five years for ninety percent of the Baltic waters to be replaced via evaporation
and eflux through the narrow channels formed by the Danish straits to the North
Sea™ Second, the Baliic is a very shallow sea: itz median depth is only 55
meters, and its deepest point is 459 meters."” Due to these factors, any amount
of pollutant released inlo the Baltic water mass will have an unusually long-
lasting and severe effect
The central environmenial problem facing the Ballic Sea s oxygen
depletion and the eutrophication connected with that depletion.™ This process
is caused mainly by the Mows of nitrogen and phosphorus that enter the Baltic
from dispersed mumicipal, industrial and agricultural sources.” OF these
sources, the agricultural inputs are the single most important factor, but
enfortunstely are also the most difficult to regulate.” Approximately 300,000
metric 1ons of nitrogen and 50,000 metric tons of phosphons enter the Baltic Sea
annually.® Poland's Vistula River alone accounts for approximately forty

Bohemin, in former Coechoslovaltia, is 31 yeam, which i ten yram lm then the Coech svemge.
Charles Clower, War Declares War on East’s Industrial Legocy of Death, THE DalLY TELEGRAFE,
Tun. 18, 15990, st 8. In the areas of Montshepoesk asd Nickel in the Kola Peninsula in Ruassia, the
Efr expectincy may be as low s 44 yess. This Would Scare Anvbody, SUn@ay ToiEs (Londan),
A 17, 1990, Featuvs Section, s |,

Though there are no pan-Baltic pregrams 1o “chesn up Eastern Europe,” seversl naticnal
EREanCE PIOgREss ks s effect bave been (nitlated Tamar B Crockett snd Cynihia B. Schule,
Esvirenmentsl Proiretion [oued in Easiern Furnps, 13 I9T'L BvTL. REF. (BNA) No. 6, af 258 (Jun
E3, 1990 Finland, for exsmple, despite the sericus economas recession it is fecing, has budprisd
s 200 million FIM fee bilatera] environment protection in Dastern Europe during 1990- 1992
In areas eweighboring Finland (Carelia, St Fetersburg, Eatosga) sixteen projects have been commenced
Lo i at 10-30% emission redsictsons. in Finland and & 0% reduction in the emission of phoyphaies
nio the Gull of Finland.

. Kassik, mpra note 5, a1 (8
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L6, Demdzineld, supvs note 8, 61 50-5]
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1. See Aurbarne Pollanion Lead s the Baivic 5o 19881960, Balts: Masine Environement Protection
Comemissics, Baltic Sea Environment Froceedings Mo, 39 (1990 [herrimafier HELOOM Procesdings
Mo. 39, Abesst DO%. ol the phosphonss and 307% of the nitrogen eniers the Balic throsgh land-based
nsren (primasily feer). Meat of the renl i long-mige sir pollution.
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percent of the nitrogen pollwtion.™

In addition to nitrogen and phosphorous, the Baltic i being polluted by
DDT and PCH's, although the amounts of these pollutanis have decreased since
1974 (with the exception of some local areas).” Loads of heavy metals, such
as coppef, zinc, lead, cadmium, mercury and their compounds, are present in the
Baltic and generally show an upward trend” Discharges of oil in the region
are approximately 50,000 metric tons per year, but are steadily decreasing ™

Beyond the problems of pollution in the Baltic Sea, the Baltic region
suffers from environmental dilemmas not directly connecied with management
of the marine environment. Three areas are especially significant with regard to
intergovernmental attempts to control pollution. Fird, the Haltic states mre
particularly concemned with pollution of frontier waters and boundary nvers. For
example, the boundary nivers between Finland and Sweden, Finland and Noraay,
and Finland and Fussia have at times been subjected to beavy pollution. The ase
of many frontier rivers is now managed by infemational river commissions that
enjoy wide power to regulate the non-mavigations] uses of rivers, and even
limited power o enforce their decrees by penalties (particularly the
Finnish-Swedish Commiszion). ™ Unfortunately, central European rivers flowing
inio the Baltic are not similarly controlled.

A second ares of concern and inergovernmental negoliation is protection
from asctual or potential nuelear pollution in the region. Several nuclear facilitics
in the area of the former Soviet Union are situated within or close io the Baltic
region, both in the Baltic republics and in the vicinity of St Petershurg in
Russia. The Chemobyl incident of April 1986 demonstrated that fall-out
resulting from a reactor incident in the Ukraine could have consequences as far
north as Lapland and, of course, throughout the Baltic region. This danger was
clearly demonstrated 1o a high-level international audience when the Scsnovi Bor
reactor, near 5. Petersburg, underwent an operating failure during the first days
of the on-going Conference an Security and Cooperation in Europe (CSCE)
follow-up meeting in Helsinki in March of 1992

0. Maroosta PITIMAURICE, INTERMATIONAL LEOAL FROBLEMS OF THE ENVIRORMENTAL
FRoTeCTICN OF THE BALTIC SEA wuvi (1992

21, Zrmdrinaky, supra nete &, ot 45,

ik M
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24, For u discussion of the Finnish- Swdish Frontier Rivers Agreement, see Poerre Dupuy, The Joint

Management of International Mydrographic Basins and Posinve Inieraanignal Law, in OFCD,
ENVIRCHMMENTAL PROTECTION 4 FRONTIER RBgeoss 191, 191-3 {1579
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Two international conventions adopted in 1986 by the International
Atomic Energy Agency™ (to which all the "old” — i.e. not counting Estonia,
Latvia, and Lithuanis — Baltic countries are parties) regulate state action during
a nuclear emergency. Contracting parties are required 1o give early notification
and to lend assistance in the event of a nuchear accident, Given well-publicized
concerns regarding the safety of reactors in former Soviet bloc countries, grave
uncertainties about the effectivensss of these conventions still persist. Proposals
to sirengthen the systems of emergency nolification, with an eye on thess
potentially dangerous Eastern European power plants, have not yet led to
conchets sction.

Finally, acid rain and other long-range transhoundary air pollution have
also led governments 1o aftempt intergovernmental controls. Many air pollutants
capable of long-range transport via wind currents, such as sulphur and nitrogen
oxides, originate outside the Baltic Region™ All of the old Baltic states ane
parties to the 1979 Geneva Convention on Long-Fange Transboundary Air
Pollution, and all but Poland are parties 1o both of its emission reduction
protocols.™ The states have thus committed themselves, at a minimum, to
reducing the levels of their sulphur emissions and to stabilizing their nitrogen
emissions by 1994. Some states have made individual pledges requiring more
far-reaching reductions. In addition, the Economic Commission for Europe
(ECE) monitoring program measures the emissions and their sources that are
relevant fo the Baltic. Nevenheless, it is uncertain whether the effectiveness of
these multilateral arrangements is sufficient o protect the vulnerable Baltic
environment and particularly its most vulnerable part, the Arctic. Acid rain from
the nickel production and smelting facilitics in the Kola Peninsula in Russia is
rapidly destroying the arca; embssions from that area equal the emissions of the
whale of Finland.

Pollution control is not the only environmental concemn of the Baltic
states that has led 1o interstate cooperation. As a result of heavy overfishing, the
total amount of fish in the Baltic is declining rapidly. From a total of 6.9 million
metric tons in 1970, the annual fish catch dropped 1o 5.0 million metric tons in

£5. Sae Convention on Early Netification of Nuclear Accidents, spened for signarare Sept. 26, 1988,
25 LLM. § 370 (entere into force Oct 27, 1986}, Convention on Asskitance i the Case of s Nuclear
Acciderd or Radiological Emergescy, Sepl. 26, 1986, 29 1L M. 1377 {1586)

8 See HELOOM Froceedings No, 19, suprs nots 19,
27 For  list of iniemutiona] enviremental treaties joined by Baliic sisies, see infro note 35.
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1985, and is now possibly lower.® This represents a thirty percent decline in
fifteen years. Herring and sprat comprise the largest part of the anmual catch
with Polish and former Soviel fizhermen E.Itd!.in' # ‘H‘Ijﬂl‘il}"-ﬂlh 1otal (67T%
of the total herning catch and 79% of the 1otal sprat catch)l™ Sea trout and cod
are also owerfished.

The Gdansk Commission, an interstate regulatory body, was created 1o
address the problem of overfishing in the Baltic Sea. The Commission makes
annual recommendations on the lotal allowable caiches of herring, sprat, cod and
salmon. Although objecting parties are not boand by the its recommendations,
the Commission has worked “ressomably well™ However, 1o ensum
compliance, the Commission determines its recommendations more with an eye
toward the capacitics of national fishing flects than toward the bomg-term
sustainability of fishing in the Baltic Sea"

Despite the wide variety of environmental issues facing the Baltic region,
the most important environmental problem remains the pollation of the Balic
Sea. As a result, until recently, the bulk of multilateral Baltic cooperation has
been direcied a1 controlling Baltic pollution.

M. THE HisToRY OF Balmic COOFERATION IN ENVIRONMENTAL
PROTECTION AND BaLTic RESOURCE CONSERVATION

Environmental poliution in the Baltic is essentially a post-war problem,
and thiss the history of efforts to control pollution is dominated by the post-war
political antagonism so evident in this region. OF the seven post-war Baltic
siates, three belonged to the Warsaw Pact (East Germany, Poland and the Soviet
Union), two were members of NATO (West Germany and Denmark) and two
claimed 10 be neutral (Finland and Sweden).® The problem of Western mon-
recognition of East Germany, in particular, posed an obstacle to multilateral
cooperation in the environmental fickd

Hence, until the Osipolirik bore fruit through recognition of the German

n Hﬁm-mﬁmnﬂﬂfhﬁhﬂ.ﬂmsmﬂﬂ
BT AN ERiosamnTAL AFFECACH 54, 55 (Anbur . Westing ed, 1999

29 Id wi 55,
H-Arﬂrrnw-n,mutmmmmhmm
Hﬂhmmmﬂmﬂ.ﬂlhhﬂ"ﬂh*'m

M. PrIroMaumics, supra nole 20, st 5, 31-24.

Xl Westing, supra nole 2, st 6-7.
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status quo in the early 1970, all environmental cooperation among Baltic Sea
states was bilateral, sub-regional, or took place within a larger European or
global context. Early bilateral cooperation concentrated on the profection of
particular frontier areas (most commonly frontier rivers).” More recently,
agreements have been concluded, in particular between Eastern European and
Western European stales, 1o create bilateral frameworks of cooperation between
national environmental authoritics.™

Since the early 1970, the Baltic states have participated in a number of
non-regional international conventions on environmental protection.™ Political
changes in Easten Europe, however, have modified Baltic nations” participation
in these treaties. As the successor state 1o the Soviet Union, Russia is bound by
Soviet trealy agreements.™ However, the secessionisi Baltic Republics are
following a virtual “clean slate” policy, and participation ssems o require the

X} See. eg. Aprement on the Fronteer Walers, Fin-USSR, Apr. 34, 1964, 337 UN.T.E I35
Froatier Kivers Agreement, Fin-Swed . Sept. 16, 1971, £25 UNTS 151,

M. See, 0. Aproersest on Cooperation & the Field of the Environment, Fin-U.5.5 B, July 3, 1983
Firminh Treaty Series 11w Apreement on Combaing the Accadental Pollstion of the Balic Sea
b Ol el Oy Harelul Subitances, Fin-U 5.5 B, Oct. 36, 1989 Pinnish Tresty Series 541900,

3% Eew gearrally Bengt Broms, Muinbueral Agresmeass da theie Baltle Region, in CoMPRERENITVE
SEOUwITY o THE BALTIC AN ENVIRGRMENTAL AFrRoac B2, 53-71 {Asthis H. Wesileg ed., 1989
Al of the eripinal wven eles (Denmark, Esst snd 'Wenl Oesmany, Finland, Poland, Sweden, und
the Soviel Usion) wese parfies foc the 1970 Rusroar Conwention on Wistlands of [sternational
Erporiance Especially of Walerfow! Habitst, Feb. 2, 1971, T.LAS. No. §10E4; the 1972 Uniied
Mations Edurations!, Searnitific and Cultura] Oeganizstion (UNESCO) Convention for the Prolection
of B Woorld Culturs] and Katur] Heritage, Nov, 16, 1972, 1037 UN.T.5. 15]; the 1979 Boonomic
Comeinsion for Eurepe (ECE) Convention on Long-Rasge Transboundary Adr Pallutsen, Nov. 13,
IR, TLAS, Mo, 10547, B LLM. 1443, end it related 1968 Sofia Protocol on Long-Rangs
Tressbeendary Air Pollution Conceming Mitmgen Ouides, Oct. 31, 1988, 28 LLM. 214; the 1585
Helsinki Protocol on Long-Basge Trsaboundary Alr Pallution on Salphur Emissioss, July §, 1983,
37 LLM. 707 (rachading Poland), and the 1985 Vienna Conventios on the Protection of the Ozone
Lager, Mur. 22, 1985, 25 LLM. 1329, und jtx related 1987 Montreal Predocs] on Substances thai
Deplein the Oaone Liyer, Sep. 16, 1987, 26 LLM. 1330 Al of the sisies are now parties 1o e
1973 Comreention on Interrational Trede in Endsnpered Species of Wild Feuna snd Flors, apesed for
signatarr Mar. 3, 1973, 993 UNTS. 243 (joined by Poland on March 12, 19907 All have also
signed the 1580 Hase| Cotiventasn on the Contred of Transboundary Mevemenis of Hazandos Wasies
sned their Disposal, Mar. 13, 1989, 18 LLM_ 657, und the 1991 Espoo Comvention on Esvironmental
brpect Asmessmest in o Transhoundary Content, Feb. 25, 1991, 30 LLM, 300

36, Om the motion of “continestion™ i contrist 1o “wsccession” ss the betier chasscterization of
Russia’s legal position vis-a-vis the USSR of Marmii Koskenniemi - Marja Hebwo, La Succession

d Bt dans l'ex - URSE on ce qui comcerne particlidrement lex relations gvwee b Finlande,
mmm*mwum
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republics 1o accede to each treaty individially, There is no reason 1o susppe
such accessions ﬁllm“"“m&ﬂwlﬁmm
resulting from these societies” political transformation may somewhst offset (heis
commitment o environmentalism,

A member of additional environmental ireaties link together sisb-segments
of the group of Baltic countries, particularly the Nordic countries. One
significant example is the 1974 Nordic Convention on the Protection of the
Environment,” which incorporates the principles of equal access and
non-discrimination among Nordic citizens. According io the Nordic Convention:
*.the nuisance which ..[polluting].. activities entail or may entail in another
Contracting State shall be equsted with a nuisance in the State where the
activities are carried out.™ The Convention gives locus sandi before courts
and administrative officials 1o all Nordic mationals affected by pollution
originating in any of the Nordic states.™

Recently, Bjom Engholm, the Premier of Schleswig-Halstein, supported
by Anatoly Sobtshak, the Mayor of 5t Petersburg, and the Foreign Ministers of
Finland and Denmark, proposed establishing & Baltic Council thal would be a
broad cooperative venture among nations of the region concentrating primarily
of economic, cultural and traffic relations, but also on environmental concems.
This idea was made possible by the political changes in Eastern Evrope, and has
received some publicity. Subsequent to this proposal, the foreign ministers of
the Baltic states met in Copenhagen on March 5-8, 1992 and established the
Baltic Council, in the form of a rotating conference of foreign ministers withouat
a secrefarial, to be held once a year,™ As far as environmental matiers were
concemed, less was decided upon than press reports might suggest: the meeting
determined that the work of the Helsinki Commission would be given support
while the Council's own focus would be on energy cooperation and "'l“']f’"
safety, It is still too early to assess the prospects of this novel cooperative
venlure,

37. Conwention on the Prolection of the Environment, Feb. 19, 1974, 1092 UNTS. IT9, IS 1LM.
396 (entered info force Oct. 5, 1976)

3B 0d ak 279,

W5, Another agreement linking the Moedic nations i the Copenbapen Agreement Berween the Nordic
Comntries om Joint Action fo Cosmbal the Pollution of the Sea by Ol Sept. 16, 1571, K2 UNTS.
M,

40. Ser Declaration of Condesence of Fosign Minisien of the Baltic Sea Stbes, March 3-6 [992.
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In general, however, pan-Baltic inter-stale cooperation has been rare.
Its history begins with the 1973 Baltic Fisheries Convention (Gdansk
Convention)® and the 1974 Convention on the Protection of the Baltic Sea Area
(Helsinki Convention).” This history is bound up with the détente in East-West
relations in the early 1970°, and the so-called "Helsinki Process,” the principles
of which were laid down in the Helsinki Final Act of 1975.%

In 1972, Finland offered to host a regional conference on the profection
of the Baltic Sea. A preparatory conference was convened in Helsinki in 1973,
and the Baltic Sea Conference adopted the Helsinki Convention on March 22,
19742 The Helsinki Convention was not, however, the first environmental
creation that arose out of the Nixon-Brezhnev détente; the Gdansk Convention
had been signed six months earfier.™

These two “sub-regional structures of détente™ are rather similar: both
are framework treaties that establish a permanent commission and an
intermational secretariat, Al the creatbon of the fwo conventions, their

41, This spplies 1o imder-Soae peversmeatal cosperation.  Forma of cooperstion berween Baltic
schenfints, concenimling on the shared maring enviroreneni, have saliied since the beginming of the
centory. The Inievnabions] Council for the Explomion of the Seas (BCES) wia extwblished m 1902
s o Conference of Baltic Oceanograpten (lier Baltic Maree Biologisis) in 1957

41 1973 Cormvention on Flahing and the Conservation of the Living Fesources of the Balie and the
Bel, Sept. 13, 1973, 12 LLM. 1291 [heerinafier Ocdamak Convenition]

A%, 1974 Convention on e Prodsction of the Marine Enviroreneni of the Ol Sea Ares, Mar, 22,
IFT4, 13 LM Sl (endered imio force, hlay 3, 1980} [herednufier Helsinkd Comvention]

4. The Fismal At itself contained & section of envinssmental protection that set down the abjectives,
fiedds, wredl fremms of Exsopean coopention. Ser CSCE Final Act Cooperation im the Fisld of
Ecience, Technology and Brvivorement Protection, Section Five. As a tangible resull of initiatives
within the CSCE, ihres iniemaibona] conventions have been recently adopted within the LM
Economic Commission for Burcpe (ECEr the Espoo Comvention on Environmental Lmgect
Ameasnenl in o Traneboundary Comtend, mupra note 135, the Conventtion on Tramaboundary Effects
of Indosirial Asclderts, Mar. 17, 1992, ECE Doc ENVWARSS, 31 IL M. 1350 and the
E:m'ﬂhnh Use sod Proteciion of Tranaboundary Walercourses, Mar. 18, 1992, 31 LLM.
131

43, Helsinkd Convention, sxpm nole 43,

4. Ser Odirak Convention, supra note 43 See ol Mans Danelius, Ten yearr of Fiskery
Coaperarion is the Balis Sea, in Foass Brasow oF THE INTERMATIONAL Law ASSOCIATION:
Esanys pv Homon of BERDT GORENIIELM 42, 42-54 (E1. Manner and Sigud von Numers sds.,
1584y, see sbiw JE Carroz, The Masagement of Living Mesources in the Baltic and the Belis, 4
Oeman Devin. & Iwr'e L1 203, 205 (19773

47. Unto Vess, Poditical Security in the Baltic fiegion, in COMPLEMINUVE SECURITY I¥ THE BALTIC:
AN EXVIROMUENTAL APFEOACH 35, 41 (Arthur B Wesling od , 19893
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memberships wete also identical. With more recent political developments
however, significant changes have occurred  The trF:Iiw in 1977 of the
European Commission competence 1o regulate fishing activities within the EC,
and extemally between EC members and outsiders ® Thus, pressure arose ia
make the EC a party to the Gdansk Convention, which culminated in an 1982
agreement Lo allow EC entry into that Convention.™

As the EC also had competence in the field of pollution regulation (and
particularly regulation of land-based pollution), the question of whether Denmark
and West Germany could become members in their own right of the Helsinki
Commission became scute. No agreemend could be resched to allow the EC
direct membership in the Convention bacause the Soviet bloc countries refused
1o accept the intermational legal personality of the Community. The matter was
resolved when Denmark and West Germany individually entered the Convestion
in 1977 and 1980, respectively. Upon entry, both nations made declarations
advocating direct EC participation in the Helsinki Convention and the Helsinki
Commission ™ EC membershiwas nol possible, however, until the adoption in
1992 of the new Helsinki Convention, which expressly provides for ir."

Today, environmental cooperation in the Baltic is crganized principally
around the Helsinki Commission, and the Gdansk Commission enjoys exclusive
authority in the regulation of Baltic fisherics. The importance of the Nordic
Council has diminished as the focus has shifted toward pan-Baltic cooperation,
with increasing input from the CSCE and the EC. Initiated by Finland in 1989
to increase protection of the Arctic environment, the “Rovaniemi process” has
also supported a new spirit of cooperation among Baltic countries, though the

4H. Wlfhmm,mwﬂmnﬂmm#ﬁhhh
Flaksvien, 33 Comaan ¥ B INTL L 214, 215207 (1990%

4. Sre generally Filgmausics, sgpra nole 48

30, PITIMAURICE, swgra note 10, st 26-17.
51, Baie Sea Emvironmenssl Declararion 1992, Diplomatic Conference on the Protection of the
Marine Enviroesnest of the Bakic Ses Area, Cond. Doc. Bo. 471 (Apr. #, 1952 (The cosvention on
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aims of that process are beyond the scope of this article.™
Iv. THE HELSINEI CONVENTION

The most important all-Baltic multilateral cooperative framework is the
1974 Helsinki Convention on the Protection of the Marine Environment of the
Baltic 5ca Area®™ The political background of the Helsinki Convention is
directly linked to the period of détente and the settlement of the German
question. Once the modus vivendi of the existence of the two Germanies had
been attained, multilateral cooperation aimed at formalized agreements between
all the Baltic states became possible.™ After the Finnish initiative and a short
preparatory coaference in 1973, seven countries signed the Helsinki Convention
in 1974: Denmark, West Germany, Finland, East Germany, Poland, the Soviet
Union and Sweden™ An inferim commission began o implement the
Convention virtually immediately after the Convention's signing.™ West
Germany deposited its ratification, the final instrament of ratification, in March
1980, and the Convention entersd info force on May 3, 1980,

The Helsinki Convention is among the first regional conventions on
enviroamental matters. It has served as an example 1o the relatively successiul
regional seas program carmied owt within the United Nations Environmental
Program (UNEP), which now lists nine instruments on regional ssas areas ™
The Convention is also important because it takes a “iofal” approach, one that
iz not restricied 1o particular sources or substances of pollution, but instead may

32, Ad u result of u Finminh initistive in Jasesary 1989, & peocess aiared which culminsied in s
minisieria] mestng & Rovaniemi im June 1991, Thas mesting led io sipnatere of o Declanstion an
the Protection of the Anctic Environment, adoption of sn Asctie Eswvirenmenta] Protection Strategy
ansdl ndopiion of u Joind Astion Flan. For the background and objectives of the process, see David
D. Curon, Arciic, | ¥ 8. 7L B L 1EE, 061185 (19900, Though the Baltic Sea i nol & part
of B Asctic enviponmend as wach, theee Baltie Sea States, Finkind, Sweden and Busséa, are abo
mersbery of this process. Ay protective sction under the Arctic Environmenta] Protection Setegy
i sy Bliedy 85 have an imgpaect on their Babtic cosaes

). Heleinki Conveniion, supra note 43

M. Zee Roddech, supra note T, at 3-7. Ser abo Boleslaw A Bocpek, fnrernanional Prosection &f
the Balsic Sea Againm Polleion, T3 A ), IvT'L L 782, TEI-814 (197H).
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regulate any of them.™
A The Strucrure of the Helvinki Comvention

The Convention’s geographical scope of application includes the Baltic
Sea proper, together with the Gulf of Finland, Gulf of Bothnia, and the Danish
straits up to the Skaw in the Skagerrak.™ It applies to the few high seas areas
still existing in the Baltic and also 1o the territoral seas and the exclusive
economic and fishery rones of the Contracting Parties™ One significant
weakness, however, is that inlernal waters, waters inward of (he baseline
measuring the beginning of the temitorial sea, sre nod covered by the
Convention." In fact, this excludes many of the areas where land-based
pollution enters the sea: roadsteads, mouths of rvers, bays and activibies in
estuarine areas.™ This defect has been corrected in the new draft Convention
adopted in 1992, In addition, the Convention does not apply to warships or other
staie-ovmed vessels used for non-commercial purposes.™

The bulk of the Convention consists of substantive and organizational
provisions, in addition 1o which a number of special provisions are of inlenest.
The substantive provisions deal with particulsr sousees of pollution and particular
polluting substances. Thess provisions establish general obligations and
fundamnental principles,” define hazardous substances,” land-based
pollution,™ pollution from ships,"” dumping™ and seabed activities.™

M odui
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The legislative technique used by the Convention is to adopt so-called
blacklists of prohibited substances and grey lists of regulated substances. In other
words, the introduction of ceriain substances into the Baltic Sea, lisied in Annex
I of the Convention (“hazardous substances”), is simply prohibited. Examples
of these blacklisted substances are DDT, PCB and PCT.™

The introduction of certain other substances into the marine environment
requires & prior special permit issusd by the competent national authority,
theoretically in accordance with the various recommendations given by the
Helsinki Commission (HELCOM). The national authority is then required to

HELCOM of the bsusmee of the permit. These preylisted substances
(Annex IT) inclade heavy metals such as mercury, cadmium, copper, zinc, lead,
phesphons, and mest herbicides, pesticides, and radioactive materials” It
should be noted that the greylist concems only subsiances that might reach the
Baltic through land-based sources. ™ Intentional dumping of all substances into
the Baltic Sea is categorically prohibited by Article 9 of the Convention, with the
single exception of dredged spoils, dealt with in Annex ¥V of the Convention.

The organizational and cooperative provisions of the Convention deal
principally with the establishment of the Helsinki Commission and its
administrative and financial roles.™ In addition, there are rules regarding
cooperation in combatting environmental difficulties and in scientific and
technological research and monitoring of the state of the Baltic.™

Finally, a series of residual provisions deal with legally |nl:l.'r=lllnj
subjects such as responsibility and liability for pollution,™ dispute settlement,™
and the adoption and amendment of annexes lo the Convention. A special
provision reserves several rights presently enjoyed by all states,
such as freedom of navigation and fishing, marine scientific ressarch, and
innocent passage ™

The Convention failed 1o establish new rules regarding lability for

B M s S50, wm 10
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pollution. It merely refers back to the generl rules of international law frules
on which there hﬂmm:ﬂlhﬂrmdlﬂﬂddin:ummmm
develop more specific mechanisms “as soon as possible® in the future.™ In fact,
since 1980, five informal legal workshops have met 1o consider the
of rules on liability for pollution. These workshops kave deall both with the
private polluter’s liabality in connection with compulsory insurance or funding
schemes and the source state’s intemational lability. A study was prepared on
national measures of lability and compersation. Mo normative sction has,
however, been attained in this very difficult ficld, and the workshops have been
discontinued since 1988." The new 1992 draft Convention makes no progress
in this respect. The only amendment was the deletion of the words “as soon as
possible” from the commitment to develop new rules on lisbility and
compensation.™

The Convention also contains six annexes: two specifying black and
greylisted substances (Annexes I-II), one specifying goals and criteria for
eliminating land-based pollution (Annex [1T), one on prevention of pollation from
ships (Annex IV, which builds on provisions in the 1974/78 MARPOL), one
defining an exception for dumping of dredged spoils (Annex V), and finally, one
requiring cooperation in combatting marine pollution (Annex VI).

B The Melsinki Convenrion in Pracrice
Implementation of the Helsinki Convention began immediately after

signature and well before its entry into force through the interim mmi.um"
The interim commission met annually between 1975 and 1980, using the services

T8 Id at 552, et 17
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B0 (1951). Ser generally Edrishow Frodeckd, Damage i the Balnc: ghe Futeer of Iniproationsl
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COMCERNED %1TH POLLUTION, UTS 14-15 SErmesmen 1543 16, 16-44 (1988
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Learned in Global Envrcamenial Governsses, |8 BC ENVTL AT, REw, 213, I8 (199E)
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apened for signasure May 2, 1969, 1135 LT 5. 331, 138, art 23 [hereinsfier Vienna Convensmn].
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of the Finnish Ministry for Foreign Affairs. It was organized in a way that
foreshadowed the organization of the Helsinki Commission (HELCOM or the
Commission) itself and adopted fifteen recommendations on the implementation
of the Convention. All of these interim commission recommendstions were
endorsed by the Commission as it began its work in 1980

The present HELCOM is an intergovernmental organization with
headquarters and a permanent secretarial based in Helsinki, Finland. The
Commission meets once & year and has four standing committees which carmry out
mlevant preparatory work. The four committees are the Environmental,
Technological, Maritime and Combatting Commitises.

e The Powers of the Helsinki Commission

To judge the effectiveness of the Helsinki Commission, one must question
its legal authority. Can it make binding decisions? Are it decisions, in fact,
implemented by the members? Can it enfonce jis decizions?

Al its annual meetings, the majority of the Commission’s actions are
termed “recommendations” on any of the varied subjects within its extensive
sphere of competence. To date, the total number of such recommendations
exceeds one hundred.  For example, in 1990, the Commission passed eleven
recommendations establishing guidelines on reception facilities in poris,
investigating violations of discharge regulations on ships, amending some of the
technical provisions of the Annexes to the Convention and minimization of
pollution from offshore installations. The following year, the Commission passed
thineen recommendations on Hems such as reduction of discharges from urban
areas, the krafi pulp industry, and the iron and steel industries, national
regulations regarding discharge of sewage into national waters, the reduction of
air pollution from ships, and amendments 1o cerlain annexes to the Convention.
In other words, the Commission routinely makes recommendations on the
implementation of the Convention's broad obligations.®

The Convention itself does not specify the legal character of the decisions
of the HELCOM or its subsidiary bodies. As is customary with international
ofganizations, HELCOM can, under the express terms of the Convention,
underiake binding decisions in matiers related 1o its indemal administration
(decisions that relate to Commission rules, procedure or financial matters),” bust
the Commission has no general power 1o bind the Member States.

Bl Cf FITIMAUMICE, supra note 20, o 7282 Sor alio Boczek, supra mote 54, at BOB-R10.
B, Melsinki Convention. sipra mate 43, of 551, aris. 14, 15
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Despite HELCOM's inability 1o bind Member States, all of its decisions
required on draft proposals at preparstory stages. Therefore, a draft
recommendation that survives until the annual HELCOM session is bound 1o
encounter no objecticn.  Member States are free to accept or reject
recommendations regardless of whether their representatives participated in their
pin?:'m, and perhaps even regardless of whether thelr representatives were
behind the very initiative leading to the recommendation. The only chligation
of Member Hates is fo consider recommendations in good faith.

The Convention can only be amendad by unanimous, positive decision
of the parties. [In contrast, the Commission may suggest the adoption and
amendment of Annexes, considered to be integral parts of the Convention and
thus formally binding. The parties may object to any amendment proposal
within a time period fixed by the Commission. If no objection is received, the
annex or the amendment is deemed to have been sccepted ™

Recommendations are a flexible way of implementing the Convention.
They allow consideration of particular sitestions and economic capabilities of the
contracting parties. Thus, for example, the adoption of a recommendation on the
establishment of reception facilitizs in ports does nof have to wail until all the
parties have the technical ability to introduce such facilities (a problem that
delayed the early ratification of the Convention by some countries).™ Providing
for exceptions and individualized time-tables may often be a necessary
precondition for the attainment of any international action at all®

Article 13 of the Convention does give the HELCOM the power fo
survey implementation of the Convention™ However, this has not been
ﬁmmnmrwmmﬂu pm\lml;qﬁ af the Convention, but instesd
merely as power 1o adopt measures to monitor the state of the Baltic Sea. No
procedures have been adopted granting the Commission the power to enforce its
recommendations or Convention provisions on recalcitrant states. Complaance
observation remains a national matier. For example, Article @ of the Convention
provides that states must ensure that ships within their jurisdiction of control act

B4, G w353, am 22

85 A 5534, art 34,

85 Cf Boceek, mpra noie 4, al 57,
§7Y. Ser Samd, supva nole B, af 2X-24E.
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in sccondance with the prohibition against dumping.” However, there is no
provision ensuring that the siate actually fulfills this task.

In fact, the binding character of the Convention itself is in some doubil.
Of course, &5 & treaty, duly ratified by the contracting parties, it is formally in
force between them  Nevenheless, three problems emerge regarding the
Convention’s ability 1o bind the Contracting States.

First, it I8 unclesr to what extent the many of its standards succesd in
establishing obligations of conduct. The fundamental obligation in Article 3, for
example, says that the parties “...shall individually or jointly take all appropriate
legislative, administrative or other relevani measures in order (o prevent and
abate pollution and 1o protect and enhance the marine environment of the Baltic
Sea Area.™ What are appropriale measures? As a statement of the policy and
objectives of the parties, this formulation is clear; however, it is doubtiul whether
this policy statement permits a definitive determination of a state’s obligations
or breach thereof ™ The state’s intemational obligations likewise are formulated
throughout the Convention in terms of taking appropriate legislative,
administrative and ofther action™ The Convention’s provisions are nol
self-executing:™ they do not oblige the state to prevent pollution, bul instead
cblige the Contracting Farty to have legislative and administrative machinery
available to combat poflution within its jurisdiction or control, The state’s
obligations are those of a parerfamilias, a duty of care, a standard that varies
locally and is intrinsically linked with appreciation of the state’s economic and

B M ow 5% s B
PO & w547 a3
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other capacities.™

Second, intermational lawyers are well aware that there i no objective
standard of environmental liability for parties. Thus, the variouss detailed
“ecostandards” relating to panticular substances or applicable technologies
included in the Annexes of the Convention do not specify the states’ obligations.
Instead, these provisions act as guidelines for measuring the extent of states’
legislative dusties.

Third, as has been pointed out, the question of liability for breaches of
the Convention remains open. Popular thoories of environmental liability in
international law would link lability with wrongfulness of conduct™  Yet,
despite a twelve year effort by the United Nation's Intemational Law
Commission, the intermational community has not yet succooded in clarifying
whether liability for conduct not prohibited by law actually exists. Can liability
be linked with beneficial, yet intrinsically dangerous or environmentally harmful
activities?™ As the Convention imposes no enforcement obligations and the
state only has a duty of paterfamilias 1o the environment, it follows that liability
be linked only with a breach of the standard of care. This standard may have
become more concrete and tangible by the provisions of the Helsinki Convention,
but has not succeeded thus far in supporting any Baltic state’s accountability for
an act of pollution (accidental or industrial).”

0, Revision of the Helsinki Convension

Throughout the years, the extent and use of HELCOM's powers have
been debated. Many people active within HELCOM have been Frizatrated by the
failure of a number of comtracting states to implement Commission
recommendations. Ludwik Zmuadzinski notes that the levels of PCB loads in the

B4 Koskennlemi, supra note 9, st 152164,
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Faltic have not decreased since the establishment of the full prohibition of PCB
emissions, a fact which he believes suggests *. . . that restrictions on their use
are not being observed by all of the littoral states or that their source is from
beyond the Baltic basin.™ Though the Commission’s recommendations may
have played a role in reducing the discharges of DDT and perhaps pollution from
point sources more generally, it has had litle effect on pollution by nutrients
camsed by basic industrial and agriculiural patterns and trestment of municipal
wastes in the Baltic region. In fact, the Convenlion's grestest success has been
in organizing continuous monitoring of the state of the Baltic Sea, and
establishing and implementing wo environmental assessment programs™
Reduction of the levels of emissions of the most important pollutants has not
been attained.

On September 3, 1990, the: Baltic region prime ministers met in Ronmeby,
Sweden, to sddress concems over the effectiveness of HELCOM and the
Helsinki Convention. For the first time in all-Baltic environmental negotiations,
representation was expanded to include the Czech and Slovak Pederal Republic,
Worway, and the European Community, as well as a number of intemnational
financial institutions incloding the World Bank.™ The meeting established a
high-level task force to prepare a comprehensive environmental action program
for the Baltic. Pamallel 1o the work of this task force, HELCOM initiated &
revision of the Convention, creating a working group to consider, inrer alia, the
following issues:

# incressing legally binding provisions in the fields of
prevention and control;

* application of the precautionary principle, which would lower
required standards of proof of environmental damage that
would precipitate state accountability;

* development of legal instruments to control pollution from
diffuse sources; and

98, Zmudrinki, supra note 8, o 49,
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* application of the Convention to the internal waters of the
contracting parties. '™

Finnish delegates proposed that several Commission decisions be made
formally binding similar to OECD Council decisions.™ This suggestion
appears to have been encouraged by the ongoing revision of the 1972 Oslo
Dumping Convention and the 1974 Paris Land-Based Pollution Convention, bath
of which cover the region of the North East Atlantic. The OslofParis revision
seeks to combine the two Conventions, their respective commissions and 1o
empower the new combined commission 1o adopt majority decisions, binding st
least on those who vote for them.™ The Finnish proposal received no support,
however, and was soon dropped. Nor was there any support for 3 Swedish
propogal to extend the Convention to cover the whole of the Baltic region,
maritime as well as land termitory.

The Working Group held three meetings during 1990-1991. In addition,
& separaie expert meeting convened 1o consider the Annexes 1o the Helsinki
Convention. The revisions to the Coavention were finalized by ihe end of 1991,
A diplomatic conference, held in Helsinki on April 9, 1992, adopted the revisions
a5 the Baltic Sea Environment Protection Convention (new Helsinki Convention].
This agreement was complemented by the adoption of the 1992 Baltic Ses
Environmental Declaration created through the process begen af the Bomneby
ministerial conference.™

The Declaration approved the strategies and principles contained in the
preliminary version of the Comprehensive Action Program prepared by the High
Level Task Force. The Action Program aims al eoncreteness and specific targets
for emission reductions."™ This twenty year program is estimaled o cost af
least eighteen billion ECU. The program will be implemented in two phases; the

101, Balilc Marine Enviromment Prolection Commission (HELCOM), Mandsts 114, nnex 2B, Jor
alrs Activities of the Commiszion, Bz Marine Envirnsenl Frobection Commimsion, Baltic Sa
Enviromsnentsl Procesdings No. 33, at 14 (1589
102, Hahic Murine Envircmment Protection Commission (HELODM) Doc. GRT 249, bee 11,
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first (1993-1997) will cost five billion ECU and the second (1998-2012) thirteen
billion ECU. The program focuses on 132 “hot spots,” or individual sources of
pollution, and lists curative measures for each. Of the "hot spots,” 98 are in the
former Eastern Europe, and the remaining thirty-four are in Germany, Denmark,
Finland, and Sweden. ™

Al present it is too early to analyze the effects of the new Helsinki
Convention. Clearly the Convention “modemnizes” the legislative background for
cooperative measures through its use of new terminology and shifting of focus
io reflect the accumulated experience of eighteen years of work in the
iniemational field Stll, beyond such “modernization,” it is difficalt to see
fundamental changes. Mo new substances were included in the Annexes. The
black lists/grey lists approach has been maintained. As for enhancing the powers
of the Helsinki Commission to ensure compliance, the new text is clearly a
disappointment. The Commission’s powers remain unchanged apart from a new
provision allowing the Commission to sugges! changes in the Convention
itself.™ No new organs were eslablished, though the Commission retains
power to decide what bodies it will g2t up. Many provisions of the Convention
remakn unchangsd by the new Convention.

Despite the new Convention ‘s disappointments, five notable changes were
msde in the new document. First, the new Convention applies to the Contracting
Party’s intemnal waters, those on the landward side of the baseline measuring the
beginning of the territorial sea.™

Second, the new Convention expressly covers pollution by land-based

108, The details of the progrem regarding sction concerning each “hol spot” are mod fixed, but
irtesd will be peviewed perodically. Theas feviews are fo be held 8 5 minisgeria] bevel, the fis
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gources throughout the entine catchment asea of the Baltic Sea. Though this was
pol expressly staled in the original Conventian, (he principle was usually read
implicitly into it. The revised Annex I to the new Convention conlains
standards and criteria for reducing pollution from land-based sources which,
while still open-ended, are somewhat more detailed than those of the orfgtnal
Convention regarding greylist requirements '™

Third, the new Convention requires Contracting Parties to notify the
Commission and any potentially affected party whenever a duty exists for the
Contracting Party fo provide an environmental impact assessment™
Coniracting Parties musi also engage in consultations *_whensver consuliations
are required by international law or supra-national regulation applicable 1o the
Contracting Party of origin.”"" The new Convention sets down a duty Io
notify other potentially affected Contracting Parties whenever a pollution incident
in the territory of a Contracting Party is likely to spread outside its teritory and
maritime areas '”

Founh, the new Convention contains a number of provisions not included
within the scope of the original Convention. The new Convention prohibils
incineration at sea altogether. It also includes a pew, abstract provision on
nature conservalion and biclogical diversity,' This provision was added dus
in part io the successful lobbying activity of mon-govemnmental onganizations,
particularly Greenpeace.

Fifth, the new Convention incorporates modemnized language. Certain
new terms were adopled by the Convention for the purpose of adopting the
principles that thess terms represent. These include the Precautionary Principle,
Best Environmental Practice (BEP), and Best Available Technology (BAT).

The Contracting Parties have now agreed to take action for the prodection
of the Baltic Sea “..even when there is no conclusive evidence of a causal
relationship between inputs and their alleged effects.”™" This siabes the
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Precautionary Principle, which lowers thresholds for action under the new treaty
in an effort to strike early a1 environmental problems. 1t remaing to be seen what
effect the precautionary principle will have in the practice of the Convention.
However, the precautionary principle is clearly nol coextensive with lowering the
threshold for state accountability. While this principle allows early action, it
does not do away with the need of probabilistic calculations concemning the
causality between the source and the damage necessary o determination of
scoountabiliny.

In Article 3(3) of the new Convention, the Contracting Parties agree "0
promote the use of Best Environmental Practice and Best Available Technology.®
Article 6 of the Convention requires that Best Environmental Practice be used
for all pollstion sources and Best Available Technology for point pollution
sources. [For most scientists participating in the revision work, these principles
were the most significant addition fo the Convention, bt the legal content of the
terms is unchear.

The concept of Best Environmental Practice, used to clarify the content
of the state’s parerfamilias obligation, is defined as *. . . the most appropriate
combination of measures,” such as information to the public, development of
codes for environmental praciices, using labels of waming, availability of
collection and disposal systems, saving of resources, recycling and other such
methods ™ The notion of Best Available Technolopy is defined as the latest
stage, or state of the ant, of the development of processes, of facilities or of
methods of operation, determined in conjunction with a number of considerations
Including ecomomic feasibility, time limits for application and the nature and
violiime of the emisslons concerned !

It follows from the nature of the two concepts that they are defined by
reference to rather gencral and subjective notions, and the new Convention itselfl
concedes that their content *._will change with time in light of technological
advances and economic and social factors as well as changes in scientific
mowledge and understanding.”™™ Given today’s economic circumstances in
mast of the former Easiern Europe, these countries may serve as a test (o show
how the relative factors of pollution and the economy will be balanced under the
new Convention

It is doulbtful whether the original object of the revision, namely that the

106 Id Annex 01
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Convention be more legally binding, was attained 1o significant degree.
problems with the excessive mﬂiqﬂm!:rd:uhlﬂﬂtpﬂﬂ-{:
character of other standards still remain. On the other hand, however, the
modification of the language regarding blacklisted substances was s webcomed
change. While the eriginal Convention obliged parties merely to “counderact” the
introduction of blacklisted substances into the sea, the new teat obliges them io
“prevent and eliminate pollution of the marine environment of the Baltic Ses
Area caused by harmiful substances,”'™ a significanily more affirmative duty,
Nevertheless, state abligations remain obligations of conduct and not of result:
parties are still only required to take the appropriate legislative or administrative
action, nol 1o guaranies the reduction of environmental pollution.  And, of
course, there are no regulatory powers vested in the Commission which could be
excrcised to clarify, in an authoritative way, the precise obligations of the
Contracting Parties."™

¥. CoNcLusion

Three conclusions are dictated by the Baltic experience in environmental
protection during the past twenty years.

Firsi, little in the Baltic experience supports ihe [ntemational
Functionalist’s view that the beneficial character of environmental cooperation
brings about improvement in political relstions. Environmental cooperation
would not have brought about closer political relations between the East and the
West. To the contrary, it seems thal environmental cooperation between the rival
blocs was made possible only by prior political détente. The initial successes of
the environmental cooperation in the early 1970"s can clearly be attributed 1o the
Ostpolirik, but just as clearly the converse is not troe. This does not, of course,
make it impossible for environmental action, now that it exists, to deepen
political integration. [t cannot, however, be seen as the cause.

Second, traditional, permanent intergovemmental ofganizations, such as
the Helsinki and Gdansk Commissions, are a useful means to conduct inferstate
cooperation, but only to an extent. Al a certain point, the very -:rklnn-ﬂm
of these organizations begin to have counterproductive effects: the organizations

19 M oan 5
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formality; their need to act on consensus; the burcaucratic character of their
secretaniats; and their wish 1o avoid confrontation. That point may have been
attained and it & doubtful whether much more progress can be made by the
classical intergovernmental organization. What is needed, instead, is to increase
the dacision making authority and independence of the regional environmental
organizations, and thus to strengthen the supra-governmental aspects of these
organizations. A beginning o this process would be to remove the requirements
of state consensus and the restriction of decision making merely 1o state actors.
Ome possible method of achieving this goal is the use of the precedent of the
novel CSCE human rights procedure of "Consensus minus one” and the formal
integration of environmental organizations into their decision-processes.

Finally, the Baltic process shows the importance of restraint and sirictness
in drafting the legislative bases of inter-stale cooperation. Many of the bilateral
envirohmental cooperation treaties between the Baltic States by their nature spell
out oaly general objectives and principles. The goal of these ireaties is 1o
support infer-adminisirative cooperation, not to lay down pollution standards.
The uwse of opep-ended language in multilateral treaties such as the Helsinki
Convention, however, poses two serious problems. First, it fails 1o establish real
obligations of conduct. No real accountability emerges, yel the politicians
signing these instruments may claim to have thereby demonstrated their
environmental awareness.  Second, by their very existence, the open-ended
agreements make it more difficult to establish fixed obligations. States may refer
to their existing generally formulated commitments and applaud the flexibility
they allow in order 10 object 1o stricter standards and more effective means to
ensure complisnce.

In tody's economic and political atmosphere, prospects for a rapidly
improved structure of environmentsl cooperation within the Baltic Sea area
appear 10 be small. New aress such as energy conservation and industrial
coaperation spell out some hope for improvement in Eastern Europe. Much
expectation will be directed at future ministerial meetings and the implementation
of the Joint Comprehensive Program, the principles and sirategies adopted in
April I'i!?l. The program will centainly provide some relief for the poorest of
the Baltic States in their struggle with some of the most difficult environmental
problems. Whether that is sufficient to reverse the trends in the pollution loads
in the Baltic Sea remains, however, doubtful.



