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Monctary flow within a marke! economy, by taking some liberties, can
be compared to the circulation of blood within a human being. Money is by far
the most important setilement of exchange, whether conceming goods, services,
of labor. Enterprises need money, in the form of capital, to carry on business.
Stales need money, in the forms of taxes and bormwing, lo finance their budgets.
The indicator of the performance of a national sconomy is calculated in tenms
of money in the gross domestic product. Economic circulations are described by
flows of money.

The present legal framework for international trade’ and the process of
international economic integration are premised on the theory of fiee
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iniemational trade. Economic and social progress is thought to be most
effectively promoted by the division of labor and beneficial trade exchange
among countries. The integration of national economies is expecied 1o increase
economic growth and social welfare through competitive interpenetration’
This, economic development is contingent upon international exchange and the
mobility of money,

IL THE PRESENT STATUS OF EUROPEAN INTEGRATION

1992 has been characterized as a magic year for the European
Cioenmanity (EC or Commaunity). The completion of the Commission’s program,
el out in the White Paper on the Completion of the Internal Market (While
Paper),' seems to be in sight. At the same time, political, economic and
monetary union, the EC's ulimate goal, has already taken shape. The Treaty on
European Union (Maastricht Treaty) is the textual statement of these Commumity
poals.

In December 1991, the European Council (composad of the EC heads of
stale) adopted the content of the Treaty on European Union at Maastrichi,
Holland* The final version of the Treaty was signed by the Member States of
the EC on Febroary 7, 1992 To enter into force it must be ratified by the
tational parlisments of all twelve Member States” According to the original
plans, the matifications were expected within 1992, but Danish volers' rejection
of the Treaty in the first referendum in June 19927 and the narrow approval by
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the French in their referendum on September 20, 1992° complicated the process.
In fesponse to these setbacks, the United Kingdom decided 1o postpone the
rtification procedure until the situation in Denmark would be clear” A few
days after the second Danish referendum on May 18, 1993, resulting in the
approval of the Maastricht Treaty, the Howse of Commons of the British
Parliament voted for its ratification. The pressure of organizing a referendum in
the UK is thus diminishing.™ In Germany two appeals have been submitted to
the Constitutional Couart regarding the “democrtic deficit” and the loss of
sovereignty brought by the European Union. Also, the Court has expressed its
copcem that there may be German constitutional problems with Germany®s
ratification of the Treaty on European Union."”

The Maastricht Treaty contains seven titles, eighteen protocols and thinty-
three declarations.”® Tithe I of the Treaty conlains provisions amending the
Treaty Establishing the Euvropean Economic Community (Treaty of Rome) with
a view loward advancing the establishment of the European Community."”
Among the eighteen prolocols are the statubes of the European System of Central
Banks (ESCH), European Central Bank (ECH) and European Monetary Institule
(EMI)."

The stated objective of the European Union is:

to promote economic and social progress which is balanced and
sustainable, in particular through the creation of an area withoal intemal
frontiers, through the strengthening of economic and social cohesion and
through the establishment of an economic and monetary union, ullimately
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including a single currency in accordance with the provisions of this
Tﬁ'."-"

Issues concerning the establishment of a unified financial market, monetary
policy and a single cumency will be among the key legislative and administrative
topics within the EC in the coming years. This is evidenced by the conirast
between the specifically drawn obligations of the Economic and Monetary Union
(EML) and other development objectives in the Maastnicht Treaty. The Treaty
leaves the content of many of these other objectives to be developed in the
fature. "

The BEC muost adjust nod only to the deepening of integration, but alsa
prepare for enlargement through the new European Economic Ares (Area) and
new spplications for membership. In April 1992, the EC and the European Free
Trade Associstion (EFTA)} couniries concluoded megoiiations on the Treaty
Establishing the European Economic Area (EEA Treaty)"” The EEA Treaty
was signed in May 1992 It has already been ratified by the European
Parliament and by most national parliaments of the EFTA countries' and was
supposed Io enter ino force in the beginning of January 1993.% However, as
a result of the Swiss rejection of EEA in a referendum on December 6, 1992, the
Agreement will not come into force before early 1994

The EEA Trealy s designed to achieve the free movement of goods,
services, capital, and persons in the enlarged EEA market, and 1o encourage
oooperation in coliateral policies, such as the environment, rescarch and
development, and education. The provisions conceming basic freedoms in the
EEA Treaty correspond 1o those of the Treaty of Rome and the relevant EC

15, 14 This 1, art. B As noied in & proioced io B Tresty, the United Kingdom ks not commmiited
o e Lo B Sad ptape of the EMU. [ Protoool on Cevtuin Provislona Relsting lo the Unifed
Kingdom of Greal Britain and Northem Ireland.
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legislation will form the common legal basis for the functions of the Area ®

Th::EEATmtywinmhhirupmﬂﬂnﬁqhuhhh
relationships between the EC and countries in the EFTA. Negotiations for EC
membership have staried in Spring 1993 between the EC and Austria, Finland,
MNorway, and Sweden. Switzerland, too, has applied for membership.® A
precondition for membership will be that the applicants commit themselves to
sccept the Maastricht Treaty ™

The EC has also signed associstion agreements with Poland,
Crechoslovakis, and Hungary.™ It is in the interest of many of East European
countries to become members of the EC in the near future because membership
will enable them to modernize their economies through infusion of capital and
knowledge brought by trade with the developed EC nations. The structares of
Europe are on the move.

M. DerFNrTONS

The core of the economic policy of a mation siate is formed by
implementing monetary policy (including control of the state's own currency),
issuing motes and coins, and conducting foreign-exchange operations. The
Economic and Monetary Union (EMU) seeks to create total economic
integration. The EMU will have a single currency or immevocably fixed-exchange
rates for the national currencies of Member Sistes and & common macro-
economic policy, or ai leasi ceniralized conirol over the macro-economic
management of Member States.™ The tension befween national sovereignty and
international integration, as evidenced by the attitude of the EC Member States
towards monetary issues al any given lime, illustrales the difficulty of creating
a coordinated monetary policy.

Intemnational trade presupposes an organized sysiem of payments. Near
the close of the Second World War, the intemational monelary system was
reviewed and the rates of currency exchange were fixed against the US. Dollar

12 Sre penerally Accoen EEA: Cosentamss F7 Rvusooss. (Olivier Tecol-Oullemod od
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by the terms of the Bretion Woods Agreement in 19447 In 1945, the
Intermational Monetary Fund (IMF) was established to enhance the operation of
a multilatersl pavments system™ The activities of the Owganization for
Economic Cooperation and Development (OECD) also played a role in furthering
the free movement of money. ™

Monetary elements are inherent at early stages of economic infegration.
A common marke! cannol function without aulomatic authorization to sctile
payments in connection with the sale of goods or services and a supply of
foreign currency to complele setilement. Purthermore, free movement of the
factors of production cannot be accomplished without free movement of capital.

The EC Commission defined the internal financial market, or the single
market in financial services, as a market in which

“a bank can offer the full mnge of its services throughout the
entire Community and set up branches in ancther Member State
as easily as in its own, where insurance can be bought on the
most reasonable terms and be valid throughout the Community,
and where the market for securities and capital is of a size
sufficient to meet the financing needs of European industry and
attract investors from all over the world =*

The financial industry consists of banks, securities and investment service firms,
all under the common name of credit institutions, and insurance companies.™
The common name for all three types of enterprises is financial institution or
financial firm.

I7. Ser Sir Joscphy Oeld, Strengrieaisy thr Soff Intrrnatienad Law of Eschaspe Arrangements, TT
Asd 1 el L 443, 445 (1583 The Bresion Woods Agreement established a system whese world
oarrency vilues were tied 1o the price of pold in U S, Dallim

18, Ariicles of Agreemeni of ihe Iniermations) Monetsry Fund, Dec, 17, 1945, 60 Swi. (400, 2
UMTS 39

9. See generally OBECD, Code of Liberalization of Capital Movement (1992) [hereinafier OECT
Capital Movesseni), DECT, Code of Literslization of Current Invisible Operstions (1992)
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IV. MONETARY ELEMENTS IN THE TREATY 0F ROME

In its eriginal version, the Treaty of Rome explicitly provided for the
ereation of a common market, but did not envision complete economic and
monetary union. The Treaty's limited reference 1o monetary palicy and its lack
of any specific monetary targets can be atiributed to the unwillingness of the
governments of the EC Member States to surrender their soveresignty. Om the
other hand, there was no special need for dealing with exchange rates in Europe,
due to the success of the Bretton Woods agreement in providing a worldwide
fixed exchange rate system.™ Accordingly, the Treaty of Rome contained only
the provisions necessary for the creation of the Commcn Market.

The Treaty of Rome contains several provisions aimed al creating a
commeon financial market. The provisions on mobility of money and capital are
found in Articles 67 to 73 (free movement of capital)” and in Articles 106 10
109 (on authorization of paymenis in relation to goods and services and the
conduct of macro-economic policy such as eonjunctural policy, exchange rate
policy, and questions connected with balsnce of payments).™ In addition,
Article 52 provides for the abolition of restrictions on the (resdom to establish
a business in another Member State.™ Articles 59 to 66 abolish restrictions on
the fres provision of services in Member States and allow for the provision of
cross border financial services™ According fo the Count of Justice's
interpretation, in the landmark cases Reyners” and van Binsbergen, Articles
52, 59 and &3} are directly applicable, thereby creating enforceable rights for
individuals.® Thus, these aticles require the Member States to abolish
discrimination due to nationality or residence in another Member State against

¥} See Hugo | Hahn, The Ewropsan Central Baak: Kry s Evropean Moaelary Llndow ar Targe?,
IE Conpacn MET, L. REV. ﬂlmtiﬂlkm-?ﬂum:.ﬂuﬂ'ﬂmmuhm
11-12 {Commission of the Ewnpean Communities ed., 19900

33, THEATY EsTAmLISMING THE EumorEas Eoosoanc Cospumry (EEC TREATY] as. 6773
M, 0 ams 108109,

LL AT

3. oente 59-66.
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3. Case 3374, jobannes Henricus Maris van Bensbergen v. Bestaur Vi de Bedrijfveresiging voor
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The Treaty of Rome, however, did recognize the special position of the
financial sector. In its original version, Article 57(2) required unanimity of the
Member States when deciding on “measures concerned with the protection of
savings, in particular the granting of credit and the exercise of the banking
profession. ™ Additionally, Article 61(2) provided that the liberalization of
banking and insurance services would be effected in step with the liberalization
of movement of capital ®

Although the free movement of capital i one of the basic freedoms
provided by the Treaty of Rome, the Council has nol enacted any significant
measures o profect this right. It should be noted, as well, that the free
maovemend of capital has not been held direcily effective by the Count of Justice.
In the lesding case of Casari,” the Courl explained that the tight relationship
between the movement of capital and Member Siate monetary and economic
policy preciuded the freedom of movement of capital from being directly
effective.™ The combination of the Council’s inactivity and the Court’s refusal
to empower individuals to enforce their own rights under the Treaty of Rome has
resulted in Community inactivity in this ares.

The process of abolishing restrictions on financial services was, in any
event, very limited prior to the White Paper.” Actually, only two measures

40. Ser genrrally John Usher, The fmplicasioer of the Single European Marker for Banling and
Flaascs, in Noatse PERIFBcTrES o Eumoreay Fooascua [vmearamos (P Timonen ed, 1892)
[hereinafer Unher ], Mot Llistm, Tion Spa0LE MARKET AND THE Law of Basamg (Fos Cransion
o, 1990) eveinafier UsiEn I1]; Froiamcial SERVICES AND EBC Law: MATERIAL AND CasES
{lassin van Bmmpel ed, 1950
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11, 1960 on the Application bo Alperis and to the French Overseas Departments of the Provisions
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1986 amerding the Frnt Directive of 11 May 1960 for the Implementation of Asticle 67 of the
Teeaty, 1584 OU. (L 332} 22 Compare Cowsell Directive ARI6] of 34 June 19ER for the
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L
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enacted before the Single European Act (SEA) eliminsted restrictions on the free
provision of banking service: the First Banking Coordination Directive of 1977%
and the 1983 Directive on Consolidated Supervision.” The SEA added Article
102a to the Treaty of Rome® which created the European Monstary System
(EMS) and envisioned its evolution towards a European Monetary Union
(EMU)," s target which would become the specific goal of the Maastricht

Treaty.™
V. THE PROGRAM FOR A SEOLE FIvanCIAL ManxeT

A single market in financial services would increase opportunities and
reduce costs for both business and corsumers. The Commission of the EC has
repeatedly emphasized the vital role that financial services play in the European
economy." [In a 1983 commumication, the Commission noted that “[a]
European financial markel is as necessary as ever:  ils failure to appear is
hampering the reinforcement of the Common Marksl and preventing the
Community economy from efficiently tapping available savings **

In the White Paper, the Commission comparned financial services with
industrial and agricultural products. The Commission siated that a “minimam
eoordination of rules,” similar coordinated mules already in place in indusiry and

46, Fimi Council Directive TT/T80 on the Coordination of Laws, Repalstions and Adminsealive
Provisions relating to the Taking Up and Pursuit of the Business of Credit lnstitusons, 1577 01 (L
X2y 30,

T MIMIMmmswﬂMMlemlm
00, (L 193) 18 [hereinsher Directive on Consolidsied Sepervision]  Ser Kiern Bradley, The
Commaon Marker in Finaneiel Services: An Iniroductary Gaide fo Erafing and Preposed Commusity
Lq-i-u.ijmn&H.L[HrtﬂlhmmumrmﬂLﬂuﬂm{nu
Cranaton ed_, 1991} Rob Dixon, Baskneo i Eumore: Trm SooLE MakiceT (1991, DrroR TURTTIE
I BUmorEAN Preawciar SERVICES: |08 aD Bervosm (Sploess Center for Europe od., 1590) (all
discvsing various aspects of the development of the single financial masket). Ser abe Raciann M.
BUmatM & KLAus | HorT, LBl HARMONIZATION AND THE Bustdss ENTERFRIIE, CORPORATE
AND CAPITAL MARKET LAw HazMosezamion Poucy bi BURCRE a0 THE ULS.A. 167-93 (1988)

{analyzing the Field of company and market low hammonization].
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LR, 29 LM 0%

#9, EBC TREaTY art 100a. i
30 Massirichd Tresty, sspra note 3, Title 1, s B
$1. Whits Puper, mprm note 3, ai 18, 71 101-1,
52, COM(ES) 207 fnal



i TULANE 1. OF INT'L & COMPARATIVE LAW [Viodl. 1:59

agriculture, which was designed 1o cause mutual Member State recognition of
each state’s public safeguards, would greatly Tacilitate the exchange of financial
products scross national borders™ The White Paper signalled the adoption of
& new approach to coordinating financial industry siandards. Whereas the earlier
policy of harmonization sought to create identical common standards, the new
ides was 1o introduce acceptable minimum standards, which would be sufficient
to guarantze the safety and stability of the financial industry.™

This method of introducing minimum standands has proven succesafiul,
althowgh it is foo early to judge its practical consequences. The Commission's
progmam consisted of approximately forty proposals for directives specifically
covering financial services. These proposals address banking, insurance,
securities, and investment services firms.™ Once the program is completed and
the laws of the Member States are harmonized in conformity with the directives,
a financial services firm authorized in its home country will be permitied 1o carmry
on business throughout the EC without any additional formalities.® These firms
will not necessarily need to be physically present or established in the country
where the services are offered.” Several directives, some of which came into
force on January 1, 1993, form the basis for this right, sometimes termed the EC
passport or single passport.™ Among the “passpon” directives are the Second
Banking Coordination Directive,® the Own Funds Directive,® and the

53, White Faper, supra note 3, wi 36,9 102,
o

35 See penerally EUROFRAN COMPANY AND FINANCIAL Law: EUROPEAN COMMUSITY Law TEXT
ColageTio (Kl |, Hopt & Eddy Wymneemch eds., 1991) (linting » selection of the demctives in
force and the proposed directivesy, Bou Pool. Tie CREATION OF THE INTERNAL MARKET N
IEMAMNCE (1950 (discatomg the eMect of the mtemal masiie on insrence )

3 Seeond Councal Directive af 15 December 1989 on the Coordination of Laws, Regulabons and
Adminisirtive Provisions. Relafing 1o the Taking Up and Pamsuit of the Business of Credi
Institutions, Amending Derective T7[TMNEEC, 1998 OJ, (L 38) | [bercinafier Second Rasbing
Dhrectivie] {distinguishing berseen branches ind pubdshara, Beitmg the sitabinhment of branches
like the supply of services, bul requiring bosl Sisie sethorication for the eatablnhment of &
iutmadary ).

51

58, Peter Furmery, Loohing Towards o Esrepean falivaal Mankel i Flaancdal Services; Some
Paradaxes amd Paradigma, 4 EUn. Bus. L. REV. 88 (1992).

59, Second Council Direciive FG0E of |9 Decesnber 1989 on the Coosdination ol Liws,
Rrgulations end Adminaisntive Provissons relating to the Taking Up snd Purssil of the Business ol
Credis bsstisutionn and emending Directive TT/TED, 1989 O, (L X88) 1.

S0 [9EF O, (L 386) 14,
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Directive on a Solvency Ratio®

The Second Banking Directive reserves the responsibility of suthorizing

financial services firms to the firms® home states™ Monetary policy, on the

other hand, will remain mainly within the province of the host state.” Market
risk and liquidity requires collaboration between home states and host states
regarding firm supervision. The Directive on Consolidated Supervision™ was
revised in April 1992 to remedy perceived regulatory problems elucidated by the
Bank of Credit and Commerce International (BOCI) scandal® The Directive
noWw permits & parent company s home state 1o examine the financial position of
all of the holding company s subsidiaries regardiess of where the subsidiaries are
incorporated.™ Therefore, the Directive places primary regulatory responsibility
in the parent company's home siale. The revision seeks o prevent financial
institutions from avoiding supervision by spreading iheir operations through
miltiple states,

The Commission has long stressed the importance of the free movement
of capital as an essential precondition of a single financial market. According
to the Capital Movemenis Directive,” all restrictions on the free movement of
funds were 10 be abolished by July 1, 1990, except fof & transitory period of
liberalization for Greece, Portugal, and Spain™ In practice, free movement of
funds was substantially achieved before that date, however™ The Directive
dioes not yet include the free movement of maney, in other words, the nght of
a privale citizen to move cash of 1o open curment acoounts without suthorization.
The Maastrichi Treaty's new capital movement provisions will make the freedom

&1, Councl Directive B%647 af 18 December 1359 on s Solvency Ratia for Credit batitutions, 1589
OJ, (L 134) 16 A Cosncil Directive on Invesmment Serdcm i the Securities Field (F32LEEC) wai
sdopied by the Coumncil in May 1993, bul i will not come imte effect until the bagmning of 1990,
1993 0.0, (L 140} 27, This resrs ihat thene will be 5 EC passport for investmenl services firms,
and this no level playing Beld See Marc Duwssessr, The fovesment Servicer Direction,
BurmErworni's | L Basnomsio & Frd L. 6 (lan 1992 Mickss] Gruon & Wolfpisg Fruring.

The New Basking Law of the European Econsmic Communily, 25 ber'e Law I, 3 (1991}
82. Second Banking Directive, supra note 36,

6.

64, Directive on Consolidsted Supervision, sepra note &7, at 15,

&3, 1992 O (L 110) 52.

66 o

87. Directive on Capital Movements, spra nole 42, ot 3
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of movement of capital resemble the Treaty of Rome’s other freedoms. These
provisions apply not only to movements between Member States, but also 1o
movements between Member States and third countries.™

Despite the success of the Commission’s legislative program, it is
doubeful that the term “financial product” is, in fact, helpful. Financial services
cannit simply be bought and removed as gonds can be; instead, o long-term legal
relationship is often involved, the nature of which may depend upon the national
I::E'[ mﬂ-h

It should be noted that even after the completion of the internal marke
program, EC law will not be a single, coherent legal system. In spite of a broad
legislative framework for the single market in financial services, the laws of the
Member State laws will continue 1o be applicable, and these laws often differ
significantly.” Some of the rules will be completely harmonized, but others
will be harmonized only partially or mot at all. The differing levels of
harmonization can be illustrated by distinguishing four differsnt subject areas (in
order of decreasing degrees of harmonization): (1) supervision of economic
operators (sccess to professional activity and carrying on business), (2) supervisi-
on of the workings of the markets; (3) legal provisions to ensure the faimess of
commercial transsctions and prodection of the public and consumers, and (4)
private law provisions applicable to contractual relations.” For example,
responsibility for developing business conduct mules will remain the prerogative
of the home state.™ There have not yet been any carnest altempts 1o harmonize
the varying commercial laws of the Member States or to create a uniform
commercial code for the EC.™ Therefore, it is no wonder that many regulatory

0. Masstrichi Treaty, supra nole 3, Titke [, art. G(15) {(emending EEC TREATY, art. 730, Ser
Melaris Dakoliss, The Sroond Banking Direceive: The o of Reciprocity, 19912 Lioay [S347ES OF
Enoinay INTEGRATION 69, T3 {1991} (discussing the recipencily requiremenis between EC and
ne-EC banks )

Tl UseEn O, supra mote 40, ol TH
71 EEC TREATY mrt 189 Ser also Farmery, sspra nole 53, af 95,

T Abet the anakyuis, see slse the Opinion of ke Economic and Seeisl Commisiee on the Propesal
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tensions exist and will continue in the 1990

During the period beginning with the emergence of the Eurodollar in the
1960°s and endding around [985, the fnancial market became truly
inmermationalized. Branches abroad are now very common and cross-border
transactions are routine, everyday business. Effective international payment and
clearing systems are also now in existence. Many secusities are listed on
multiple stock exchanges in different countries.

Despite this progress, a great number of other differences will continue
to impede the exchange of financial services across national borders and 10
prevent the development of a homogenous intemal market. Among these barriers
are differences in market structures, cultures, and business methods.™ Retail
banking within the EC has remained largely a national business. Wide variations
in prices as well as products in the financial services industrics of different
Member States continue 1o exist. Carrency and tax differences also form barrers
te an unimpeded internal market in financial services.

Keeping in mind thal monetary policy issuves significandly affect the
condition of the financial markets, and that individuz] pational currencies are apt
to keep national markets separated fram each other, it is questionable whether an
integraied financial market can be achieved before the development of a common
monetary policy and common currency unil. The EMU might not only be the
next step in European integration, but also s key to concluding the previous step.

VL Towarnbs THE EcoNosic aND MosETARY LiNeoN

A. The European Monetary System

Creating a monctary identity for the EC has been an existing goal of the
Community since the mid-1960's. The first concrete proposal for the creation
of a monetary union was made by the Commission in 1961.™ However, I:hl:
Member States did not agree to draft a plan to sccomplish this purpose until

M. Sew Ductsdses, swpra hole &1, &t 5; Farmery, supra note 38, ab 5495 .ifrﬂﬂ'f-l'lvﬂ'rlﬂlﬂ:
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1965, This decision resulted in the creation of the “Wemer Plan” of 1970, which
was designed progressively to realize economic and monetary union.™ The
Werner Plan was adopted by the Council and by the representatives of the
Member States in 1971 and 1972.% As a consequence of the oil crises of the
1970's and the resulting disruption of the international balance of payments
system, howewver, the Wemer Plan was never implemented."

In 1971, the Bretion Woods svelem of fixed exchange rale parities
collapsed® In the wake of this collapse, the Member States of the EC agreed
in 1972 to work collectively to limit Community cumency exchange rale
fluctuations within a band of 4.5 percent ™ This exchange rale associalion was
kmown &s the European “cummency snake,” and it was enforced by the central
banks of the Member States.™ In addition, the European Monetary Cooperation
Fund (EMCF) was established in 1973 to coondinate the economic policies of the
Member States™ This system did not, however, fulfill the expectations of the
Member States, and many therefore withdrew their currencies.™ By 1979, when
the system was replaced by the European Monetary System, only four Member
States continued to participate.”

In July 1978, the Council implemented a “scheme for the creation of
closer monetary cooperation leading to a rone of monetary stability in
Europe.™ The European Monetary System (EMS) was created by an
agreemeni between the ceniral banks of the Member States,™ and It began to
function in 1979. The EMSs basic objectives are to creale a zone of internal
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and external monetary stability with low inflation, and 1o provide s framewark
for a closer cooperation between Member Stales on economic policy ™ Within
EMS, the Eurcpean Currency Unit (ECU) s used to establish exchange rates
between Member States and 1o serve as a medium of exchange betwesn centeal
banks.™ The ECU is also & reserve instrument.™

The EMS controls the exchange mtes of the Member States through the
intervention and exchange rate mechanism (ERM). ERM s based upon parity
rates of exchange between each EC currency and the ECU™ Each Member
State central bank is responsible for ensuring that its own currency trades within
2.25 percent of the bilaterally established parity mie.® A Member State central
bank must intervenc if its currency approaches this limit agaims! amother
currency.™ Realignments of the parity, or central rates, must be agreed 1o by
all of the participants in the system.” Realignments cocummed every year until
1987, however, none occumed between January 1987 and September 1992, The
EMS thus appeared 1o sucoeed in creating a zone of monetary stability and it had
high credibility in the currency markets. In reality, however, it played more of
a role as a convergence factor, reflecting, rather than causing, a growing
synchronization of the monetary economies of the Member States. The inflation
rates of many member countries have declined during the last few vears, and
differences among interest rates in the Member States have become smaller™

As of July 1991, Norway, Sweden, and Finland unilaterally bound the
exchange rates of their cumrencies to the ECU™ This attempt at wider
exchange mate stabilization in Europe was not long lasting, however. In
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September 1992, Finland became the first to cancel its commitment, allowing the
exchange rate of the FIM to flcat for an indefinite time.™ At the same time,
the Bank of Sweden mised its short-term marginal rate from 75 percent 1o 500
percent in an effort to suppont its curmency,'™ Even that extremely high shori-
term rate could not support the Swedish Krona, and on November 19, Sweden
was forced to unlink its currency from the ECU™ Finally, on December 10,
Norway also decided to float its Krona temporarily.™

These backwands sieps were indicative of the uneasy state of EC cumrency
markets in the Fall of 1992, Dissatisfaction with government economic policy
increasad in several Member Siates due 1o the continuing downtom in economic
growth and the high level of interest rates.”™ The weakness of the LS. Dollar
and unceriainty regarding the upcoming French referendum on the Maastrichi
Treaty further confused the situation. Uneasiness and speculation increased in
the global curmency market, resulting in tremendous outfllows of capital from
countries with weak currencies.™ The central banks of these countries could
no longer combat pressure against the exchange rates of their currencies at a
reasonable cost. As a result, the EC's Monetary Commitiee allowed the United
Kingdom and ltaly to withdraw the pound sterling and the lira from the ERM in
mid-September 1992 (the lira was devalued by 7 percent on September 13), and
allowed Spain o devalue the peseta by 5 perceni.'™ In Ireland, Portugal, and
Spain, limited regulation of currency transactions was introduced. On November
23, the escudo and the peseta (again) were devalued.'™ The EMS was shaken.
By Summer 1993 stability has not been restored, one Indication being the third
devaluation within eight months of the pessta and escudo on May 13.™

Despite the currency market problems of Fall 1992, the EMS remains a
key element of general economic policy coordination within the EC. It is
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questionable, however, whether the EMS is safficiently encompassing to
accomplish true monetary integration. Exchange rate stability with free
movement of capital hnpliun:in;ienumpnlltjrﬁwhﬂm
Community. These recent developments demonsimie the difficulties that can
result from the lack of a single monetary policy.

B The Proposal for Monetary Union

The achievements of the EMS during the second half of the 1980 gave
new impeius for the creation of the EMU. In June 1988, the Coancil entrusied
the "Delors Committee”™ with the task of proposing concrete stages of
development to lead toward monetary union. The Debors Beport™ forms the
basis of present endeavors to establish the EMU'™ The draft Statute of the
European Sysiem of Central Banks (ESCB) was dawn ap, in tum, by the
Central Bank Governors Committee'™' [t has been foreseen that this
Commitiee may, in fact, become the insiitutbonal staning point for & fuiure
mllu

The Council targeted July 1, 1990 as the date for initistion of the first
stage of the EMU; this also was the date for completion of full liberalization of
capital movements.”"" According to the Maastricht Treaty, the second stage
will begin on January 1, 1994."" The Maastricht Treaty states that, during the
transition period leading to the EMU, economic convergence, economic and
monetary policy coordination, and the consolidation of the EMS will be
reinforced. "

A European Monetary Institute (EMI) will be established at the outset of
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the second stage.™ The EMI is designed to strengthen cooperation between
the national central banks and the coordination of monetary policies of the
Member States'” The EMI will specify the regulatory and organizational
framework for the ESCB by December 31, 1996,"" The second stage will also
feature encouragement of the use of the ECU as a common currency."™

The final stage of the EMU is scheduled fo begin on January 1, 1997,
provided that circumstances are then favoraible and that a majority of the Member
States can pass the qualifying economic criteria.'™ A summit meeting will be
beld by the end of 1996 o consider these issues. Article 109§, proposed by the
Masstricht Treaty, presupposes. that the EMU will be introduced mo later than
Janusry 1999, regardless.™ In the final stage of the EMU, the Commanity
will have a single currency (the ECL), a single monetary policy, and economic
oversight by Community institutions.™ The primary objective of the ESCH,
which will consist of the European Ceniral Bank (ECB)"™ and of the central
banks of the Member States, will be to maintain the price stability.™

The Member States will formally continue to have ultimate responsibility
for their own economic policies, but these policies will be coordinated intensively
ot the Commumity level. The Maasiricht Trealy provides several instruments for
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accomplishing this coordination. Broad economie guidelines and multilateral
surveillance will be established to ensure that Member States’ economic policies
conform to the coordinated policy of the Community.™ Member States will
e prohibiled from financing budget deficits by monetary means; in other words,
national govermnments will have to finance their deficits on the financial markets
on equal terms with other debtors.'™ The Community will not “hail out” thoss
Member States that have difficulty paving public debt, and therefore a Member
Stafe with sound public finances can expect lower interes! rates than those with
large deficits or debl.™ Two objective crileria are used 1o determine whether
a budget deficit s unsound: maximum government deficil is three percent of
Gross Domestic Product (GDPF) and maximum foial government debt is sixty
percent of GDP.™

The Community’s coordinated economic policy will be created by the
ESCB. Article G{25) of the Maastricht Treaty defines the basic tasks of the
ESCH as:

® defining and implementing the monetary policy of the Community;

* conducting foreign exchange operation consistent with the provisions
of Article 109,

* holding and managing the official forcign reserves of the Member
States; and

* promoting the smooth operation of the payment system.™

Under the new Article 105a, the European Central Bank will have ::il:lln-'l'l_'ﬂ
rights to authorize issuance of bank moles within the Community.™ This
currency will be the only form of legal tender in the EC.™ Fmﬂltm:.. the
wording of Article 105 implies that the prudential supervision of ﬁunn.ni
institutions, other than insurance undertakings, may be entrusted 1o the ECB.
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YII.  ComcLusion

It is clear that the EML is a major qualitative institutional step, or indeed,
a leap forward in the continuing integration of the EC. Common currency,
central, independent decision making institutions for monetary policy, and truly
inbernal and centrally supervised (at least 1o some exient) financial markets would
creale a homogenous financial zone in actuality. Al the core of the economic
and monetary policy of the entire community would be the maintenance of price
stability, or in other words, the value of money. Seiting specific and permaneni
policy goals in the Treaty creates a system which might be described as “policy
by law.”

While progress towards the EMU is well under way, it is also
spproaching fairly critical stages A lesson from monelary economics
demonsirates that free capital movement and a common Community currency ane
Incompatible with the monetary autonomy of the Member States. The EMU thus
means the loss of monetary aulonomy of the individual Member States. They
will relinquish the possibility of using monetary policy to handle their own
macroeconomic policies, leaving fiscal policy as the primary remaining national
policy instrument. Shocks and distirbamces in national economies are
asymmeiries that require country-specific policies. Fiscal policy alone may be
imadequate 1o combat sconomic cycles. Thesa sconomic disturbances and shocks
in individual Member Siates can nol be combatied by Community monetary
policy.™ It is therefore understandable that the loss of monetary policy
autonomy is & politically sensitive issue for many Member States. The first
Danish referendum rejecting the Maastricht Treaty and the French referendum
accepling it by & very narmow margin indicate political reluctance 1o relinquish
sovEreignly over economic policy.

Beyond its implications for ecomomic sovereignty, the homogenous
financial market may also lead countries 1o unsound and uncontrolled tax
competition. If this becomes the case, the public sectors in the competitive
Member States might become too small and present a risk to budgetary items
that can only be financed collectively, for example, social, cultural, and
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educational activities. Therefore, there mjﬂp be & need for fiscal federalism.

It may be concluded that the EMU will bring the Community choser to
a political union ruled by financial markets and market forces, rather than by
democralic  government. It is unclear whether there will there be any
consideration given to short-lerm social policy considerations and preferences
other than monelary values in the political bodies of the European Union. Wil
political bodies be effectively excluded from decisions affecting monetary policy
which would be ruled by institutions such s the ESCB? A shift of power of this
nature would be a dramatic break from Europe’s common democratic and
constitutional heritage."™

Al the same time, the territorial nature of the nation state is changing.
Deeper integration means thal the economies of nation states will be trarsformed
into market networks of economic power. The economic freedoms of the
Community contribute to the mobilization of local resources. The association
betwesn teffitory, nation, and state thus becomes more relaxed  Economic
circulations and exchange will become the constitutive principle of socio-political
relations. "™

The degree of culiural conformity and homogeneily demanded and
required today is ane of the main differences between the present information
society and the former industrial society. For example, working life today is less
rigid, more Mexible amd permils & greater wariation of organizational
arrangements than in the industrial society,™ In societies a1 Large, ethnic and
linguistic identities of smaller groups are allowed,”™ but, on the other hand,
compromises are needed. Management of the inevitable confllicts between these
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groups is lefi (o the stales.

Within the European Unjon, sentiments of union solidarity and identity
congruent 1o feclings of national identity will probably not develop.™ Insiead
of eommon soctal identity, a monetary identity might result. It may be common
currency and the competition for financial resources among the Member States,
entities and indinviduals on equal terms in homogenous financial markets that will
finally unite the Ewropeans. Will circulations of money remain the primary
common connection among union citizens? Economics and politics are in the
end indivisible, but will the union citizens be convinced that it is worthwhile 1o
give social priority to price stability, the objective of the EMU?T If that is the
case, the EMU could be the key 1o the European Union.
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