EUROPEAN CONTRACT LAW HARMONIZATION:
AIMS AND TOOLS

THOMAS WILHELMSS0N

1 INTROBUCTION . < 2 e e LIRS, S s i n
In. THE PREIBNT SITUATION & . &oiuvn i e e e e L
A. European Community Leglelation . .. ... 00svesesss gy ]
. Toward Harmonized Principles of Contract faw . ., .. .. 3
C. The CISG as o Possible Basis of Harmonization .. ..... 12
M. DIFFERENT LEVELS OF HARMONIZATION .................. 15
A. Legal-Technical Harmonization . .. ...cocovivnnnn. 35
B Regulatory Harmonization . . . .. ....ooovuvnrnnnen 38
C. Fdeological Harmontzathon .. ..co.oiiinnnananans i
IV. SUMMARY AND PERSPECTIVES ........000000i0000incencs #1

L INTRODUCTION

It is well known that European integration is to a large extent a legal
process. The amount of legislation enacted by the European Community (EC or
Communily) is immense. According to estimates, European Free Trade
Association (EFTA) states acceding to the European Economic Arca (EEA) will
have to adopt ten to twenty thousand pages of existing EC legiskation as part of
the acgicis communantaire.' However, since the EEA does not govern all of the
subjects in which the EC is active, this is only a portion of Community
legislation. The large body of EC legislation, together with EC count practice,
is ofien characterized a5 a special EC legal order in the sense that it is separate
from and placed above the legal orders of the Member States. The European

* Professor of Civil and Commercial Law, Usiverity of Helundi,

I. Ef, EFTA Foreige Miniters Reach Accord pa Mew Esropean Econpmic Area, [Tuly-Tiec.] BTL
Trane REr (BNAG Mo, 8 st [5IE (Oct. 23, 1991} (ststing thed EFTA states must sdopd

appeoaimately 1,300 EC legislative acts).
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Court of Justice has strongly emphasized this characterization.”

This extensive legal structure, in many respects properly called a legal
onder, could be expected to have profoundly changed the national legal orders of
itz Member States. However, looked al from the perspective of traditionally
central areas of legal thought, such as contract and tort law, the EC legal order
has affecied national law remarkably litthe.! The methods an English lawyer,
educatad in the common law, and 3 German lawyer, searching for answers in the
Bitrgerliches Gesstzbuch, use 10 spproach a contract law problem have not been
brought much closer as a result of European integration. Within Europe, a large
variety of different conceptual regimes exist for regulation of all areas of contract
law. The basics of contract fermation and fulfillment, and sanctions for contract
breach are regulated in so many different ways that one’s “first impression might
be that the underlying doctrines are 50 fundamentally different that it makes no
sense 1o compare the solutions.™

The EC has taken some small steps toward harmonization of contract law,
The first goal of this paper is to present the current state of EC contract law
harmonization: the types of EC harmonization measures that have affected
European contract law and those that are currently being prepared. Much of the
pressure towards harmonization within the EC comes from the field of consumer
law, while more general harmonization efforts are discussed mostly on an

L The Coun used thin charscterization when i corsidered whether the oripinal EEA sgreement
mgandng courl cepanisation conflicied with BC low. The Coun was evabmling provisions of the
agreesent based on the idea that the EC Cowrl und the EEA, Cowrt would apply European law
ientically. Hewsver, sccording to the BC Coun, this could net be presupposed, as the basic sk
of the Couris were differsst: the EEA Couri merely had io "ensurs the sound operstion of rules oo
froe trade and competition under an inlemational tresty,” bul the BC Court bad & barpes goal of
*sscur{ing] oleeranes of & particular legal onder and _ fosier(ing] it development.® Opinion LF1,
RE: Dexft Treaty on & Euregean Ecomorsic Area, | CMLE 249, 268 (10923, 31 1L M. 300 {1992}
The: EEC niskes on free trade snd comgetition “have developed and foms par of the Commnicy legal
order, the shjectives of which go beyond thet of the spreement *

L. Cf kessph Lockoliky, Usisnsns Tibmand - | Kentrakr o Dwlily, 74 Jowimes 109, 109-117
1992} Lookediky, on the basis of » sheet survey of the messures mertioned in Part 11 of this paper,
mhﬁﬂhmlmmhmhﬂmmmmh
weak property liw wmeon of the United Stibes. This sweresting cluim Saes nol, bowever, ke inio
“hhhhmhﬂhﬂhmmu—amm}mﬂmh

i mmmmm.mmnmm::unmmu',m 1: THE
beTrmoss oF FRIVATE Law D00 (Teay Weir imns., 2d od, 1957). Drespite the sirong theoretical

resnslts of the rules: are ofien the aame. 4 ai 201, e
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informal level,

In order to reach a betier understanding of the subject, the material is
analyzed with the help of a conceptual apparatus focusing on the possible aims
of harmonization. [ will argue that it is fraitful to distinguish at least three types
of harmonization: legal-technical” harmenization, aimed at the facilitation of
contract-making between parties from different jurisdictions; “regulatory” or
“political” harmonization, aimed at achieving equal conditions of competition and
a harmonized level of protection in the national markets; and finally "ideclogical”
harmonization, aimed at promoting a common European identity. Identifying the
aim of harmonization is important because the available tools of harmonization
will vary according 1o its goal. These concepts provide a basis for comment on
the future development of Eurcpean contract law.

II. THE PRESENT SMUATION

A European Community Legislation

The legislative activities of the EC have not yet led to any important
changes in the core of Member State contract law. Some legislative measures
affecting special problems or special contract types have been enacted, but thess
measures do not affect the general principles of contract law to any significant
extent.” An example of this type of harmonization measure is the EC directive

3. In the conlex of directives affeching contractusl redstions, the contrechusl enpleatons. of EC
compeliion bw should also be mentioned. This larpe bulk of lew directly affects @ validity of
¥aris coniracts resinicling compefition. See, o, CmmarTorsEs BRELGY a9D Ouaiod CHILD,
cm'mh"ﬂm“ﬂl“lﬂ. IRET), Hams STespema, STones | EO-
RATT (1574); Fxno ERiuaTsi, SOFUKSET EY-aiummis (1992) Some regulatons based on
compelition biw conceming excmplion by caegory, such as the Regulition on the Application of
MIM}HEMHWHEWWMHM
Hegulstion Conceming Pranchise Agreements, snd the Rrgulation on the Selectve Dhstribulion
Motor Vehlcley, contiin contractual proviisons preventing, for exsenple, the me of dacnminatory
clauses. Cossnisdion Repulatson 198381, Imm.ﬂ.lﬂlllu:ﬁnmmr;
Commisséon Fegulstion SOET/EE, 198E ). (L 339 46 (franchise spreements); Commikison
Hegulsiion 123735, 1983 0L (L 15 18 (selective metior vehich daribution). Ser abo Lunwio
Kihszn, EEC Cospumes Law 18-85 {10E8) (meniboning other exsmples of EC Comgetition Law
intemction with Member Stie contract lw).  However, slthough the contract bis effece of
competition law may be of practice] wngoriance, they seem rather peripberl do the core aress of
conirsct lyw, | will, therefom, mof ssalyee theen ferther in this contend.
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regulating the contractual relation befween a commercial agent and his
principal® The directive contains only a few general provisions on the rights
and obligations of the parties, a chapter on the remuneration of the agent and a
chapter on the conclusion and lermination of the agency contract. It is said to
represent a very low degree of harmonization, which is explained by the existing
disparities in the law of the Member States.”

In consumer legislation, the EC has adopted several directives that are
directly relevant o contract law, The most importani of these from a coniract
law perspective is probably the Directive on Doorstep Selling" This Directive
gives consumers a right of cancellation in certain doorsiep contracts within a
cooling-off period of seven days; it directly affects the rules on formation of
contracts, although within a very limited sphere of application.”® Other recend
directives on consumer protection have also affected contract law, although in a
somewhat less significant manner.

The Directive on Consumer Credil contains rules on information to be
given in the precontractual stage, 35 well as rules on the obligatory use of written
form." This Directive materially affects contract law through articles on the
repossession of poods, the right of the consumer to pay in advance, defenses
against third party creditors and remedies against these creditors. However, the
Directive sets only minimum standards that are genenal and imprecise, and the
level of harmonization achieved is therefore not wery high.” The recent
Directive on Package Travel, Package Holidays, and Package Tours should also
be mentioned in this context.” The contract law provisions of this Directive
concerning the form of the contract, price revision, withdrawal and cancellation,

6. Couneil Directive B6/3) of 18 December 1985 on the Coondination of the Laws of the Member
Stites Relating fe Sedl-Emnployed Commercial Agenss, 1986 0., jL JE3} 17,

V. See Ofe Lands, Principles of Earopean Coniract Law, in LiER MEMGRALIY FRANCOE LAUKENT
FRIC-158T 555, 550 (Johe Erevs o ol eds, 1969} Lando sistes that the firsi version of the
Dirctive was criticieed becawne it wis prepased on the basis of the Cerman law of the
Handeliverireier and thus was slien 1o Englnd lesyen.

& Council Directive B3377, 1985 0, (L 373 31
¥ i The very limited seops of spplicstion i craicized by Krlmer. KR ARER, supra mote 5, al |50,

The idew of & cocling off pericsd will recrive wider relevance If the angaing work on s Direclive on
the protection of commumers in respect of comtracts nepolissed ot & distence leads to Frsults.

W0, Cowses] Disective §7/102, 1987 0.1, (L 42) 48, smended by 5788, 1990 O, (L 61) 14
I b wer 15,

12. Council Dirmctive S07314, 1960 0., (L 148} %8,
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and damages, are parily rather specific and partly relatively obscure.”
Therefore, one should not overestimate its impact on consumer contract law mare
generally. Finally, the famous Products Liability Directive® is relevant from
a contractual point of view because it forbids clauses limiting or excluding
liability."

These consumer law directives affect details that are not essential 1o
national contract law structures, and therefore pose no threat to the survival of
national traditions of contract law. There is, however, a recently issued directive
that, judged from a namow mational viewpoini, locks more disturbing: the
Directive on Unfair Terms in Consumer Contracis.

Work on harmonized regulation of unfair consumer contract ierms has
besn in progress since the 1970°%." It has advanced slowly, as views have
varied on whether a directive on this subject would be desirable. Since all of the
Member States had some legislation concerning anfair contracts and sufficient
practical experience conceming this legislation was available towards the end of
the 1980°s," the time was considered ripe for moving the work further ahead.
A proposal was published in 1990, After having received the opinions of the
Buropean Parliament and the Economic and Social Committee, the Commission
presented a new Proposal for a Council Directive on Unfair Terms in Consumer
Contracts in 1992.™ The Directive was finally adopted in April 1993.%

The scope of the Directive is 1o harmonize the national laws of the

15 B s 4%

14, Council Darective 85374, 19835 O, (L 2500 29,

1% fd ar 12 The Products Lisbility Directive only concerms goods. 0 art 29 A deective
concerning the lisbility of seppiien of pervices i beang prepared as well. Ser COMBOHED final
18 See The Freliminary Frogrsese of ihe Buopean Boonomse Community for 8 Consumer
hunﬂhnuﬂMh&ydldMLHLI??!M.{EH:I.II—IF.HH-THEHIEU
of Eurepe was also engaped in this work af this sispe. The Council of Esrope’s Resolution 76047
on Unfair Terms in Consumer Contrects snd on Appropriste Medhed of Control, adopted by the
Commasies of Ministen Mavember 15, 1576, was taken i one starting poin! for the work in the EC.
Sie EBCE vou! FEFFEL, VERRRAUCHERSOIUTE 120 (1980) Om farther developenent, sfe KRLAMER,
supra mote 5, ol 1TE-186.

17, Lre Ewoun Hownis, Usram T o CoRsEn CORTACTS i (1987

1k WMHHWIMhum[Mn-WTWh
Cossener Contracts, 1990 00, (T 243) 2.

3 Mmh.mmﬂm“-hwmm
66 final ol | [hereinafier Amended Council Propoial].

. Council Disective 93713, 1993 O, (L 85) 19
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Member States relating 1o unfair terms and to make it the responsibility of these
stales to ensure that standardized™ consumer contracts do not contain such
terms. The Member States are obliged 1o use admimisirative law as well a8
contract law measures to achieve this end. They must make unfair terms legally
void and create adequate and effective controls to prohibit their use.™ The
material definitions of unfaimess on which these measures are hased are gathered
in two peneral clauses.” These clauses are confirmed by an Annex containing
an indicative and non-exhaustive list of terms that may be regarded as unfair.™

Harmonization of the control of unfair terms in consumer contracts does
mod necessarnily imply harmonization of material contract law within the EC. It
i a first step, limited to the sphere of consumer law. A directive of this kind,
however, would nevertheless increase the pressure towards harmonization of
contract law in general. To some extent, any controd of unfair terms is always
related to the material background mules of coniract law in the country in
question.” Considering the extensive variation in the background rules within
the EC today, the practical result of a common coninol mechanism necessarily
wioilld be differcnt in different countries. For this reason, Ewoud Hondius has
termed the varying national contract law a “time-bomb,” in the context of
controlling unfair contract terms.® As a consequence of the harmonization of
faimess control, the pressure towards a wider harmonization of material contract
rules must necessarily increase.

This pressure towards wider harmonization is evidenced by the proposed
Directive, especially its carlier version. The concrete examples of unfair clauses
coniained in the Annex have direct implications for background contract law.

21. b the sdopled version of the Directive ity scope of spplication wes limited 1o contractus] iemms
“witlch his mof beew individuslly negotisted " 1 s 3, Another imgorien delmiistion of ihe scope
of the Directive which was intredisced in e Common Position wis the exclushon of “the definilion
Eﬂfﬂhmdﬁm‘ﬂ'mm&kpﬁﬂm' Tl pori

PR T
B. M oars 3, 8. The proposal distinguishes between contracts which have and those which have

ot been individually negetisted. In both types of contracti unfair berme are forbidden; the definitions
d-hh-iﬂ-hm-w-hhl-dhhhmwﬁmhmh_dmmm

ﬂ.‘mlﬂ:ﬁ.m“mmmmumw

6. Hoszeus, sepra nole 17, sl 248
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In the 1992 proposal, the provisions conceming guarantees had been moved o
ﬂ'uh:drnflhtﬂiuﬂiu.hnﬂmtﬂe'il:nufﬂtptwiﬂmhqunﬁm is to
give consumers definite rights regarding guarantees for goods and services.™™
According 10 Article 6 of the proposal, consumers who have been sold defective
goods should have a choice of the remedies of reimbursement or reduction of
price, of replacement or repair of the goods, as well as compensation for damage
caused by the defect.™ The Article presupposes that these rights will be
recognized in mational legislation™ The Directive thus would require some
harmenization of the law of consumer sales and consumer services™ The
Article was removed from the adopted version of the Directive, and the Council
agreed to refer the question of harmonization of guarantees to a specific
directive.

The issuing of a directive concerning unfair contracts will also give the
European Court of Justice jurisdiction in these cases. The courts of last instance
of the Member States will be obliged 10 refer cases concemning adjustment of
unfair consumer contracts to the EC Coust and other lower Member State courts
will have the right 1o do so. This obligation is limited by only two factors: the
doctrine of acre clair; and the rale that couns may refer only questions of law
i the Court of Justice, not questions of fact.® As there obviowly will be many
cases in which the doctrine of acie clair does not apply (the iext of 3 general
clause seldom sugpesis interpretstions as to which there is no reasonable doubt,
and the clanfying effect of precedeni is often limited in such cases), and becanse
the line between interpretation of law and application of it to the facts of the
particular case is impossible 1o fix in a case of this type,™ a large portion of the
cages concemning unfair contract terms may have 1o be referred to the Couart of
Justice, The Court of Jusiice would then sssume an imporiani posifion a5 a
harmonizer of Member State practices concerming unfair consumer contract terms

i, Amended Council Proposal, mpra nole 19, a0, &

IR M

N

M. See Peter Hommelholf, Zivilrechr swer dem Enflamy esrepdiocker Brchmanginchong 192
ARCHIV PR DHE cTVILIETISCHE Praoas 71, 84 (1992 (conceming the Disective"s imgact on Gesman
L),

3. See Pail loax Geoaak KAPTeys asn P, WERLOREN WaN THIMAAT, INTRODUCTION TO THE
Law oF THE BUROFEAN Companaty Y1530 (3d od. 19900 The doctrine of acie clair allows
Member Stalr courts ko decide an sue withoul eeference o the Cowrt of lustice, provided Bt the

w is clesr on the subject. fd
32, A court may sely refer masers of law, not of ficl o the Count of Justize. [d a2 313.22
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and would certainly gain influence over the development of the material
background rules on these contracts. This influence may eventually reach far
into the established general rales and doctrines of national contract law beyond
the consumer realm. ™ 11 is interesting 10 node that this aspect is hardly touched
upon in the debate concerning the proposed Directive.™

Even though most of the consumer law measures of the EC are only of
limited significance to Member Stale law, pressure towards a wider
harmonization of at least parts of consumer coniract law are apparently
accumulating. As the separation of consumer coniract law from general contract
law in mos! countries is not very thorough, thess pressures will also indirectly

affect the development of generml contract law,
B Toward Harmorized Principles of Contracr Law

In the European literature on Comparative Law, discussion conceming,
of even propagandizing for, the need for harmonization of European private law
has persisted for quite some time." This debate has provided the main impetus
for the work on harmonizstion of general contract law in Europe.

The attempied harmonization has focused on the peneral principles of
contract law. On a European level, it has been performed by a group of lawyers
called the Commission on European Contract Law (CECL) which was

51 B showdd be noled S, sccording o the practics of the Buropean Courl of Jatice, sven
previowsly sdopied national les shall be mterpreted, if possible, in ght of the wording and the
parpoue of & mubssguendly enscted disctive. See. e g, Cane 10685, Marleasing 5.4 v. La Comercial
Elermacional de Alimentscide 54, 1990 ECH 4105, | CMILE 305 (1992). In Marieasing, the
Lot ol Justice declared certain section of 8w Spanish Chil Code conceming nulisfication of
eotitract thapplicable bo the fomation of compunies. Abhough the prevailing view i Spaniab legal
liternhre wis Sl Same provizions shoald spply by shalogy 1o the farmation of companies, e Cowr
viewed the question of nullity of public limiled companies o be exhamtvely megulsted in the First
Company Law Detective, thereby displacing previous Spanlsh imerpretstion of the Ceds.

M. The Economic and Social Comminiee of the EC, in its apinicn on the proposal, stated thal it had
“eotaidered the major role to be ssvamed by the Court of Justior of the European Communities in
refiining the Corsmunity nofion of wafuirmess in preliminasy rulings requested by sational Courts.”
Opisaon om the Propesa] for 8 Comncil Directive on Usfasr Terms bn Consismer Contracts, |99 00
A0 159) 34, 35, This sheort statemest, however, was nof developed further, and il sppean 1o function
largely & 5 wrpument against & proposed Ecropesn body for the monitoring of unfair wrms.

M Zee, eg. NEw PERSFECTIVES POR & CoMtdon Law oF Evnore (Muwen Cappelionti od , 1978k
Hein K2er, Grmsinruropdiiches Zhilrecht in PESTSCHRFT POR KoMRAD Zwoosr ;s 70

CEBUNTHTA 881, 4BE-500 19E1); Emst b Kramer, Evrepdische Privatrechoreeveinheltiichung, 110
TBL 477, 479 (198E).
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established in 1980.% The CECL is informal and has not been appointed by

any govemnment of interest group, but it has been subsidized by the EC." The

CECL’s aim is to draft a collection of General Principles of Contract Law

(Principles) for the EC countries. Thus far, the CECL has concentrated on

drafting p!im;?]mmumin;pufmdmm the remedies for non-
2.

The CECL has concluded that the time is not yet ripe for a Uniform
European Code of Obligations. Therefore, the primary purposes of the Principles
will be to provide a common legal environment for the interpretation of the
existing, but fragmented and specialized body of uniform law, 1o function as a
guideline for national legislators, and to serve arbitrators developing a European
lex mercatoria™

Beyond the informal work of this Commission, the Ewropean Parliament
has also addressed this question on a formal level. In 1989, the Parliament
adopted a resolution on action to harmonize the private law of the Member
States.® In this resolution, the Parliament emphasized that “the most effective
way of carrying out harmonization with & view lo meeting the Community's
legal requirements in the area of private law is to unify major branches of that
law.” such as conttact law. The goal of the Parliament’s resolution is to drafi
a common European Code of Private Law. The resolution noted, however, that

M, O a mternational level, menfion musd be made of the work on 8 Progressive Codification of
Intermations] Trade Law, later renamed Elsbortion of Principles of Interution| Commencial
Comiracts, within UNIDROIT (The Intermational Instinie for the Usification of Privaie Law). Ser
Michas] §. Beeell, The UNIDRONT Painiarser for the Pragressive Codificanion of fanermanional Frade
Lo, 27 INT'L & Costr, L Q. 413-4) (1978 [hereinafier Bonell [ Michasl 1. Bonell, Das
UNTDRONT- Projelr & dir Aniorbeiang vew Begeln fir inernanoals NMasdelnemedge, in 1992
Ranms FETeomoT F0R AUSLAKDIMCHES UND INTERRATIONALES PRIVATRECT 174-8% (Bemhasd
Aubin et gl ads, 1992) [bereinafier Bonell (7], Kbtz, mpra note 35, ot 452; Ole Lando, 4 Coatract
Law for Ewrope, BT Bus. Law, Jan. 1985, ol 17, Kramer, sipns nole 15, of 479, sl Lando, supra
nole 7, i $63-64. The ressons why this work doms not precluds » separsie work on EC principles
af comtract law wre described by Lando, suprs nole 7, a 563

1. Ole Landa, Principies of European Contract Law - an Allernative o 2 Precurser of Earopean
Lmﬁmlmmummmmmmh:nm
260, 268 (Bermbard Avbin e sl eds. 19923

3. Ol Landa, The Trcheipues of Marmanizanon aad Reevedies for Non-performance of Cosracis,
in THE Balmc SEa - A LBdal INLAND SEAT 29 (991

3. Lando, suprs mote 7, af 560-2.

40, 1989 OJ, (T 158) 400, See the report drawn up on behald of the Commities on Legal Affsin
nnd Citigens” Rights of (he Esropean Farlsment for moee information. Report on Action 1o Bring
inio Line the Privale Law of e Mamber Siales, Fom Fanl. Doc. AZ-1577ES.
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each Member State must decide whether 10 participate in this underaking.”
Thus, the Parliament's resolution will probably have no practical significance at
sl Tt is significant, however, as an illustration that ideas of harmonized
codification are expressed and taken seriously within the EC.

The Parliament’s resolution emphasized the need for comparative legal
stodies in order to achieve the goal of creating a common European Code.”
Most general proposals 1o harmonize contract law in Europe have come from
legal scholars, and legal literature strongly emphasizes the role of comparative
begal research as a means for harmonizing European private law." The drafiing
of a "Restatement of European Law,” iater alia, in the field of contract law, is
presented as & task for legal science.™ The progress towards harmonization
should be supporied by & European legal education and textbooks on common
European private law.®

C. The CISG ax a Possible Basiy of Harmonizarion

The development of contract law within the EC is, of course, not isolated
from inlemational experience. Measures on harmonization of intemnational
contract law may have considerable effects on European contract law. The maost
important currend infernational legislation on contracts is the United Mations
Convention on Contracts for the International Sale of Goods, concluded in
Vienna in 1981 (CISG or Convention).™

41, I9ER QUL (C 15K 400
dl Id

43. Sre, rp. Winfried Tibvann, EG-Kodifkonon des wirischaftmaken Zivilrecho, 1991
Bimorsmncyy 379, 378-81 [1591)

4. Sre Lando, mupra goie 34, o1 18, Such o “Reststement ” however, would not be comgarnble to
Amercan Erstasements becaise the lange varistions among the Burogean legal systems make i

-“;ﬂ“;ﬁ-llwmh emscompass existing European law. Ser Lando, mipra
mole 7, 8 %

43 See Kot supra ot 35, o2 495; Jan Kropholler, Die Wissease haft als Quelie der fatermationalen
. 5 TErTscHRIrT Fie VEROLECHENDE RECHTS WISSERSCHAFT 143, 1551463
(§986); Kraser, mupra note 15, st 488-29,

46. Ursted Mations Coswesthon on Contracts for the Intermational Sale of G, April 11, 1980, UN
Do AfCond. 9718, Annex I, repristed in 19 LLM. 688 (1980} [hereinafter CI5G]. For records
of the confevence, ser United Natiors Conference on Contracts Tor the Intermatsonal Sale of Cioods:
Desciements of the Conlernes snd Summany Beconds of the Plenary Mestings and of the Meeting of

e Maln Commitiee, Cfficial Records, UM, Doc. AjCond. 97719, UM Sales Na, EE1LIV.A (1981)
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One may ask whether the Convention, which will regulate the law on
international contracts between parties in the EC Member States ™ will more
genenally contribute to the hammonization of European contract law, This
question is justified by the scope of the Convention’s coverage of private
contract law. The Convention is not directed toward peripheral areas of contract
law, like the EC directives discussed earlicr, but instead is directed at the very
core of the regulation of contract. Just as many regard the law of sales as a
madel for general contract law in national law,™ the Convention has direct
relevance to the process of harmonization of the principles of general contract
law in the international context.

The Convention may promote harmonization on two different levels.
First, the Convention in the inemational setling might function as the needed
model for a broad inemational contract law. Second, the Convention could
contribute to harmonization in a deeper sense by influencing purely naticnal
contract law.

Anticle T(2) of the CI5G expressly provides that questions conceming
matters povemnead by the Convention thal are not expressly seltled therein “are 1o
be settled in conformity with the gemeral principhes on which it is based... ™™
This provision, which is designed 1o counteract disharmonies that inevitably arise
when an international act is implanted in national law,™ demonstrates the
drafters” belief that the CISG would embody, to some extent, general contractual
principles applicable outside of the Convention's scope.™ It would be quite

47, Among the over 30 couniries which have slmady sdopled e Convention are seversl EC
Mermber States, such s Denmark, France, Germany, Haly, the Netherlands, and Spain, and fusere
EEA, itates like Ausmtris, Finland, Noreay, Sweden, and Switrerland Multilsiers] Treaties Deposited
with the Seereiary Cheneml, updsie as of Feb 12, 1992, UM, Doc. STYLECYSER. ER (1992

4. Lando, spra nole 7, sl 5385,

49, CI50, supra node 48, arl Tk

50, Ser Jobpe O, HoeamuD, Unaroas Law FOR [NTERNATIONAL SALES Lnpen THE 19490 Lisrmen
HATICNE CONVENTICN 125-2% (1982); lan Hellasr, Gap Filling by Analogy. Amicle 7 of ife LN
Sales Cowvtion b i Mitoriced Costéw, is FESTIERIT THL Lans Humsdm [STODIES B
Demamscameoial Law) 219, 20 (F990)
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which ihe other party relied, the protection of refiance i graeral, the foresceability of begal
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natural 1o ask whether these principles, derived from CISG, could be generalized
into a common basis for the development of international contract law, John
Honnold believes that the Convention “already is beginning to serve an even
wider need in laying foundations for & cosmopolitan approach to legal
methodology as a tool for strengthening structures for international legal
arder.”®

That the Convention could lay a foundation for wider attempts at
harmonization is self-evident, buat the extent to which the CISG may influence
more concrele niles of peneral contract law is less clear at this stage. Courts are,
of course, free 1o apply by analogy the principles embodied in the CISG to
transactions that are not within its scope. Some provisions of the CISG are
clearly more appropriate 1o use by analogy outside the sphere of the law of sales
than others. For example, Articles 49 and 64 both state that fundamenial breach
of contract is a prerequisite of avoidance, a provision which could be applied in
any contractual setting. But the process of broadening the application of the
provisions of the Convention must obviously be selective.

The Nordic experience demonstrates the potential of the CISG to promole
harmanization both in creating new international contract laws and in influencing
the development of national contract law. The new Nordic legislation on the sale
of goods was prepared by & joint Nordic working group that investigated the
possibility of drafting a peneral sales act containing rules on international sales
derived from CISG, as well as rules on domestic sales. However, for various
reasons, the countries involved (except Norway) decided 1o adopt the Convention
and 1o draft a separate act cn the sale of goods for domestic and Nordic sales.
Although this differentiated solution was adopted, the content and the structire
of CISG was taken into account when the national sales acts were drafied.”
The direct influence of the Convention is thus seen in many central points of the
Nondic acts on sale of goods. A similar development is, of course, possible in

cormequences. of bresch of contrct snd the wriving for preservation of the contract, amsng cthen.
Muny of thess principles are also mentioned by M_J. Bonell in his commentary o Aticle T2} of the
C150. See CM. Blasca aim M. Beemmr, CoMMENTARYT 0N TIE [NTIERRATIONAL SaLey Law:
THE 1780 ViENsa Salis CosrvENTION BO-53 [ 1987).

51 Honmeld, sipra note 51, sl 144,

3). Zre Report of the Mondi: Working Oroup on Sales Lephilation, NMordisk wiredningsserie (WL}
19845, al 138 [hereinafier ML 1984:5]
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other countries as well.*® There are usually no insurmountable borderlines
between national and international contract law,

The impact of the CISG on EC contract law may therefore be twolold
First, the CISG already regulaies intemational sales of goods between many of
the Member States, as well as between Member States and states outside the
Community.” These rules may, to some exient, be applied outside the scope
of the sale of goods by analogy to other types of intemational contracts. Second,
the CISG may influence the development of the internal principles of contract
law in the Member States. For example, the niles of the Convention have
already influenced the work of the aforementioned Commission on European
Contract Law, Adoption of Convention rules has, however, been selective: the
Commission has only adopted CISG provisions when it has found them generally
suitable for all, or a1 least many, types of contract.™

M.  DorrerexT LEVELS OF HARMONIZATION

Harmonization of contract law, a3 well a3 harmonization of private law
more generally, should not be analyred a8 one coherent phenomencon.  The
process can have various objectives, and concern vanious types of nules. These
are reflected in the degree of harmonization attempied and the tools used in the
harmonization procedure. As mentionsd earlier, three types of harmonization cani
be identified: “legal-technical;” “regulatory;” and “ideological.”

A Legal-Technical Marmonization

Perhaps the first objective of effons 10 harmonize infemational contract
law is 1o lower transaction costs of trade by placing parties on equal ground with

S4 Anexsenphe of wn intermstions] sgeeesment Baving o similar type of influrnce preceding the C150
i the Yuposls codification of the b of obligations in 1978 which was sireagly infleenced by the
1984 Conventions on inirmatesal sales (ULIS and FLFIS) See Swljan Cigoj. Das jagraiawiache
Eehuldrech gater dem Finfles der Vervinhrithehungrbemrebengen auf dem Grbirr dey Wareskayf,
1587 ZETecHerT Fin REcHTSVERGLEICHUSD T, 7106 (1H7)

33, CIS0, supro node &6, st 1.

56, Lamdo, rapra note 7, al 563 The CIS0 has abso been considered an mmgorani goint af
orienistion ks the UNIDEOIT work on Elsbortion of Principles of Intemationa] Commescial
Contracts. Ser Bonell, supra note 36, st 180,
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common rules.” Harmonized contract laws would simplify the arrangement of
international transactions and, through this cost savings, lead 1o an increase in
international trade.® Some experts consider the disparities of contract law as
*a considerable impediment to a more inlensive exchange of goods and
services.™  (thers, however, are nol prepared to ascknowledge such an
important role for contract law in this respect.™ Whichever theory is correct,
the former argument is certainly the driving force behind the effor to harmonize
international contract law.

The main object of harmonization efforts aimed at reducing legal
impediments to intemational trade is the more lechnical, often non-mandatory
rules of contract law conceming problems such as the making and fulfiliment of
contrscts and the remedies for breach of contract. Although these concrete rules
of contract law natorally have ideological and political aspects, they are

legal-technical. Harmonization on this level could therefore be
called legal-technical harmonization, despite the danger of underestimating the
important ideclogical and political elements in seemingly “technical” legislation.

Legal-technical harmonization must aim at a high level of unification in
the affected areas of law. If the parties to a contract are led to believe that
contract laws are similar, they will stamble on a hidden pitfall when those laws
are actually divergent. One only need consider a situation where divergences
exist in the rules on giving notice of breach of contract in order to realize how
risky such variations may be. Thus, it is vital to legal-technical harmonization
that the harmonized norms be applied in & uniform manner and measures for

37, Hiin Kz, Alernativen our legisbarischen Rechirvereinheidichung, 1992 Fanaz s FErTSCHRIFT
FOR ALSLANTHICHEN UMD INTENSATIONALES PRIVATRECHT 219, 218 (Bernhard Asbin e sl ods,
19921

H. Tha is also stressed in connection with the hamonization of Mordic law. The Mondic Wedking
ﬂﬂmWHMHMMMh“mnﬁirﬂmm“
o sale of poods will eliminate or diminish the need for decidimg questions. conceming
imiermational peivate liw in Nordic wales, which will muke eontract negotistions easier and grve the
parties: befter oppofturition o foreise e begal podition. These advanisges were combdered
especially goriant for small and middle-sized exserpeises with no legal expertise. WU 9843,
supra note 33, st 159,

. Lando, ppra mle 7, 0 555,

60. Ser Omo Kabn-Freund, Common Law and Chvil Low - Imaginary and Real Obsscles fo
dasimilsclon, fn NEw PIRSFECTIVES POR A CoBon Law oF Bumore 137, 141 {Mauro Cappellet

ed., 1978) *[Hjarmoeization .. of the geners] principles of the law of contract reeded for
& funeticning ard wactesful roonomi: cesmerenity 7). i

B
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securing 2 unified application of harmonized notms have therefore been
created.” The hope of unified application, however, is difficalt to attain in
practice.™

The characterization of this type of harmonization as legal-technical may,
to some extent, explain why these measures can often succesd on an intermational
level. The low politicalfideclogical content of these norms allows acceptance
over a broad range of underlying social ideologies. As seen previously, the moss
important piece of legislation of this kind is the inemational CISG. The creation
of the CISG has, of course, not eliminated work on similar lines within the EC,
such as that done by the Commissicn on European Contract Law. One of the
arguments for drafting a special European code, however, has been the desire to
go beyond the borders of legal-technical regulation and to take into account
public policy concerns.™

In sum, the tools required for hanmonization on this level are primarily
legislation conceming intemational contracts, such as the CISG. As the
European example has shown, legal science may also play an important role.
Discursive contacts between dogmatists in the countries involved are important
from the perspective of harmonization not only to encourages a uniform
interpretation of the uniform laws, bat also o develop new common legal
principles in formerly unregulaied areas.™ Finally, a very imporiant tool of
practical harmonization is the creation of standard conditions for use in contract-
making. This holds true in the European context, where the contract forms
elaborated by the Economic Commission for Europe are well-known and

8. For eaample, the UMNCITRAL Secretwriat bos establiched o xywtem fof collecting asd
dissemirating information on courl decisions and arbital yeasds concerning UNICTTRAL tesis,
including the C150. The system & called “CLOUT" starading for Case Law on UNCTTRAL texis.
62, Compars the very divergent views on how the exemption nile in Amicle 79 of the CL5G should
be spplied in the cuse of deflective goodi The British delegate fo the Vienna conference
recomenended & very narow interpretation of the euemption. Coaderence Docamens, supra node 48,
Summary Records, st 11 10- 15, A much wider scope s reoommended by the Orrman authar Huber
Ulrichs Huber, Der LNVCITERA L- Enturfeines Dlersinkomn e S intrrnssionale Warenbsuforoedge,
1979 RABELS TETSCHEIFT FOR AUSLARTHSCHES UND BTERRATIONALES PRIvaTRECHT 411, 456 IT
(1979} The differing views fe obviosly connected with different mational principles in the said
cousmtties.

6}, Lando, mupra note T, af 563
& The reception of many Cersan theories in Mordie, rupecially Pinniah, low of the beginning of
i contury i & good cxample of sech o process.  See Laki Badewn, OIRPUSURSTELMAN

Kmorresesth (2d ed |986).
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frequently used *
B Regulatory Harmonization

Contract law does not contain only legal-technical norms. To an
increasing extent, there are also intervening norms aimed at the promotion of fair
conitractual relations snd other societal interests in the contraciual context.™
These vary from general clauses giving a court dealing with a contractual dispute
the opportunity to disregard unfair terms in & contract, to complex syslems of
regulating faimess of standard contracts occasionally with special supervising
authorities involved. Intervening regulations of this kind are generally directed
at domestic contractual relations. From the economic-practical viewpoint of
contractual relations between enterprises in different countries, a harmonization
of this type of regulation therefore does not ssem very urgent. However, viewed
from the perspective of European integration, the need for harmonization on a
regulatory level is clear.

In the process of creating an integrated market, special interest is attached
precisely 1o these intervening regulations affecting the functioning of the market
It is well kmown that the harmonization of law within the EC predominantly
concerns intervening regulations, because these regulations function as barriers
to trade. The aim of harmonization is 1o create equal conditions of competition
for enterprises in the different countries by removing these barriers. The EC
legislation on contract law is primarily based on this aim.™ This type of

&5, For example, e most wiilieed fores ECE 1BE and ECE 1EEA, bave heavily influenced 1he
Keordic Oenenal Conditions for the Supply of Machines snd othet Mechanical snd Eleciric Equipment
within and between Denmark, Finland, Norwsy, snd Sweden, agmed to by the Mondic metal sdustry
isocialion.

65 Hilsn Hydés dininpeishe thine main trpes of legal reguisilons. in medern law, He mentsii
o whick regulste planned spaterma, such m the sducationsl sysiem, norms in self regulating
syitems like the market, s noms: within intervening systems which afn at ieflsencing the weif-
Fegulating eyslems lo eliminaie or delimit theis negative extemal effects, like, for example, the sysem
of comamer protection. The legal-technics] norms: off conimal lis menlioned saslser sre typscal
forsd o o eell-regulating sysiem simed o faciltating the work of the sysiem.  Haxas HyDEs,
RATTEMS saMOUL LRI, FUNETIONER | 197E).

67, The preamble of the Amended Councll Proposal, spra note 19, notes that “[w]ksreas national
larwry of Member Siates relating 1o the terms of contract applicable between the seller of goods or
wervices, on the one hasd, snd the purchaser of thesm, on the other hand, show many disparitiss, with
e e that the mational markets fof te sale of goods and services bo corssarmers dilfer from each
ottt nl thal dlslodtasen of mmpetition may stise smongst the sellers and suppliers, polably wken
they sedl and supply in oiher Member Siies_" 4 This is nod 1o say that social considerions do
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harmonization is here termed regulatory harmonization. Since infervening
legislation is more closely connected with the political sphere of society, this
type of harmonization could also be termed political harmonization.

Because the intervening norms have sirong political content, they often
are specific, short-lived and withowt deeper connections to the basic structures
of the legal order. This may be one explanation for EC law's relatively minimal
effect on the core areas of Member State legal orders. In most cases, the
objectives of regulatory harmonization of these nomms does nol even require
thorough harmonization. Harmonization which strives at a rough equivalence
between the respective national laws is often sufficient with regard to creating
equal conditions of competition.™ Differences in begal details are seldom of
such importance that they would create competitive barriers. Thiss, most of the
EC directives in the field of corsumer law, with the exceplicn of the important
Products Liability Directive, are minimum directives expressly allowing the
Member States to sdopt stricter rales more favorable to the consumer than thoss
of the Directive. The goal of regulaiory hanmonization, European inlegration,
mead not resull in any common privale law of Europe.

Legal science canned create intervening norms.  The primary (ools of
regulatory harmonization are national of international legislation. As infervening
norms often are general clauses administered by special administrative and
Jjudicial bodies, organizational conlacts between these bodies may also promole
harmenization in practice.™

C. Ideclogical Harmonizarion

The objectives of harmonization described earlier are practical in natuse.
Both legal-technical and regulatory harmonization seek to creale an environment
conducive to international trade. Legal-technical harmonization lowers barmiers
lo creating contracts between individuals. Regulatory harmonization seeks io
lower barriers 1o competitive entry in a variely of marketplaces. The third type
of harmonization, ideological, secks 1o altain a completely different goal: the
ereation of a comman identity between the peoples of the various states. Unce

nod Influesce the leglalation of the EC s well Cf Rmo, mpra nole 15, a1 290 . (noting
developreni iowards & “Social Esope”].

68 A differerd sitwation i pressnied by directly prodct-releied standards. Thas artiche, however,
only snalyzes hasmonizstion in the field of contrict law,

€9, The iniense and partially instinstionslized coopemtion befween the Moedic Comsmer
Ovmbasdirnen b a pood exsmple of wach & process
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one begins 1o consider & COMMON European legal order in this more advanced
sense, referring to the system of law, the conceptualization of and the mode of
legal reasoning, the primary aims are not necessarily practical.

It is interesting to note how thorough societal upheavals have often
historically resulted in new civil codes. The French revolution produced the
Code Napoleon (Code Civil), and the (first) unification of Germany was
symbolized in law through the general codification of 1896, the Birgerliches
Gesetzbuch. In the so-called socialist countries, as well, new civil codes were
produced as imporiant symbols of societal change. This symbolism of a
comamon legal onder has also been emphasized in the work promoting Nondic
harmonization of private law. The harmonization of law has been viewed as a
way lo strengthen the generl unity of the Nordic countries, a goal which the
Nordic states believe is of ideological and political value in itself.™

Againsi this background, one would expect the process of Eoropean
inbegration, moving towands the creation of a European nation, (o spark demand
for a common European Civil Code. As noled earlier, this idea has been
expressed in many quariers and even by the European Parliament. In the debate
conceming harmonization of private law, emphasis is placed on harmonization”'s
effect in strengthening the European identity. Some state that harmonization on
this level would mean & qualitative jump from an sconomic commumnity (o a legal
community. The overall importance of such & jump ks related 1o the fact that
private law is one of the central components of the European culture.™

Harmonization aimed at strengthening the European identity, which here
will be termed ideological harmonizstion, is the most far-reaching type of
harmonization. It achieves its goals not only by requiring identical content of
practically relevant norms, but also by requiring identical conceptual and
structural solutions. The norms must not only have the same content, bul also
look the same and embody the same policy as well. For obvious reasons, the
primary tool for achieving such a goal must be legislation. No one else but 4
legislator can creats a new comprehensive civil code or even a simple contracts
code.

Even such & drastic step a5 a Esropean Civil Code would not necessarily
bring about a common European contract law. The deep structure of contractual
philosophy is affected to & very limited extent by explicit legistation. The
legislator cannot effectively bind the development of legal ideology because

TO, The poal af Mordic wety is staled even i the preparstony works of such techmical leglslstion
i that concerning limiled share compasses. See Komenitiébetinkands Doc. 196520, & 49,

Tl Eew Kuméf, mupra hole 15, of 487,
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legislation is viewed and interpreted through the lens of traditional contractual
theary. Changes in contractual theory occur showly and primarily on the basis
of the development of legal science. Harmonization of contract law on this level
always requires increased discursive contacts between representatives of legal
gcience in the countries involved as well,

Iv. SUMMARY AND PERSFECTIVES

The analysis summarized in Table | shows the types of harmonization
ordered by their effects on national contract law, This conceptual scheme
clarifies the purposes of efforts 1o harmonize European contract law,

As previously discussed, most of the contract legislation of the European
Community creates regulatory hanmonization. The intervening norms on
consumer conlracts are hammonized in onder fo achieve equal conditions of
compedition throughout the Community. As new projects are continuously taken
up on the Community agenda, the process of harmonization on this level will
probably contimse, affecting an ever-growing area of problems and focusing on
increasingly central questions of consumer contract baw. Crucial in this respect
is the Directive on Unfair Terms in Consumer Contracts, This Dinective will
necessarily exert pressure (owands a harmonization of material aress of consumer
contract law in addition to its effect on conditions of competition.

The growing bulk of EC consumer contract legislation will also
strengthen the role of the European Coun of Justice in the development of
European contract law. The general clause conceming unfair contract lerms
gives the Court power to interfere in rather detailed questions of contract law™
and thereby punctually to enforce a relatively precise harmoni zation of consumer

contract law.
Still, despite the occasional unification in detail, a harmonization process
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& requirement that sctual mislesding st be shown Case CITY90, Procerer de b Republique v
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on this regulatory level does not necessarily produce identical national norms.
The growing quantity of EC consumer contract law does nod, in itself, imply a
far-reaching harmonization of European contract law, though it can contribute to
ihe pressure in that direction.

Despite this pressure, 8 harmonization of general contract law in Enrope
aimed at reaching more or less identical norms appears difficult 1o achieve.
Although practical reasons can be given for legal-technical harmonization, several
problems are attached 1o this endeavor. Some of the difficulties are connected
with the greal variations bebween the laws of the EC Member States, while
olhers are of 8 “constitutional” nature. Since the CISG has demonstraied that
variations can be overcome, to some extent, with practically oriented regulation,
1 will enly briefly touch on the fatier,

Opponents of EC legislation in this arsa stress that Community legisiators
do not have the power 1o enact legislation to harmonize Member State contract
law. Earlier, different opinions were expressad conceming the “constitutionality™
even of the EC Directive on Unfair Contract Terms. Some claimed that Article
100 of the Treaty of Rome, which empowers the Council 1o issue directives for
approximizing national norms directly affecting the establishment or functioning
of the common markel, did not offer a sufficient ground for harmonizing
standard form contract law in the EC™ Proponents of EC legislation believed
that this view of Article 100 would cause an  unacceptable impairment of the
Common Market because regulstion conceming unfair terms could vary greatly
within the Community. These writers found no "constitutional” obstacles against
an unfair consumer contracts directive. The debate shows that the powers of
the Community legislator are resiricied in the area of contract law. One cannot
assume today that general contract law could be largely hammonized through EC
:I:Eiﬂllim k]

It seems unlikely that there will be much direct Community activity in the

73, EBCH, spro nole 25, 58 179 1.

T4, EndsEn, supra note 5, ol 183, Ser abo Horomes, supra note 17, o1 245 (noting very briefly
thad the constinmional problests werr sulficiently discussed in conmection with the Products Lisblity

75, Rmo, spda nobe 15, af 180 The new Article (00w of the Treaty of Rome, on the bais of
which the Uniir Contract Terma [irective wes ausd, does ol seem o sker this peeeral conelusion.
TreaTy Extaniisimso Tl EURorEas Ecosouic Cosmanary [EEC Teraty] art. 100s. It may
ke noled in B condent that ihe Exropean Parlismen in its sforementioned Resclutson of 1989, which
reocerrsnich the wnification of major branches of privete law, has nol sssumed the EC 10 have any
leglslaive power in these maSen. Om the contrary, W mcommends the work be undertaken on &
veluniary basis threugh coopenstion betwees the inlerested Member Suies.
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field of legal-technical harmonization of general contract law in the near future.
This does not preclude a narrewing of the differences between the contract laws
of the Member States. In such a process, however, the CISG will probably play
a greater role than any Community instroments.

If this is so, it is also clear that the ideas of a European Civil Code or
even & Buropean Code of Obligations™ at this stage seem quite utopian. It is
perfectly clear that no such codification will take place during this millenniuom.™
What will happen after the year 2000 is, of course, impossible to predict. It may
only be stated that there are many obstacles in the way of a codification.

The greatest obstacle to the development of a civil code, of course, lies
in the deep-rooied differences between the legal traditions in the Europesn
countries. Reference is ofien made 1o the difficulties of harmonizing two
fundamentally different legal families as the Clvil Law and Common Law.™
Though the distinct legal traditions of the Civil and Common Law are clearly the
widest gulf to be bridged, differences among even German, French and Nondic
Civil legal traditions should not be underestimated. Building a common code on
this ground could prove to be an impossible task.

In addition, a complete codification can be hand to realize in today s legal
culture, which is characterized by interventionist porms with a relatively short
lifespan. The Code Civil and Birgerliches Gesetrbuch were constructed
principally to contain norms for a self-regulating system in a liberal society. It
would hardly be thinkable, and certainly not desirable, 1o build new codifications
without taking into account the development of the law in the welfare state. It
is mot easy to find examples of successful codifications of the heterogeneous and
contradictory interventionist legal material of the modem state even on a national
level™ It would certainly not be easier fo wrile such a modem code in a
European conlext.

The willingness of the Member States 1o take part in such a process of
harmonization would probably be very small. Even the restricied and specific

T6. Unlike u commplete civil code, a code of obligations would not need 10 address morally sensitive
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EC directives which have been created to the present have not been implemented
fully in mational law.™ s it realistic to expect greater enthusiasm for measures
which would affect the fundamental structures of national legal orders?

The road towsrds & unified European legal order is certainly wvery long
and cumbersome. The question whether the Community should embark on that
joumey at all, or whether it should be regarded insiead as a nichness for Europe
to accommodate & plumlity of developed legal cultures, I will leave to the
audience.
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