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I InTRODUCTION: THE UMREALGED (992 SINGLE SECURITIES MARKET

The Treaty of Rome, which laid the foundation for the European
Communities (EC) in 1958, was designed 1o remove all restrictions on the free
movement within the EC of goods, persons, services and capital.’ This grand
plan was furthered by the European Commission White Paper of 1985, which set
forth & program for creating a single European market by 1992 which would be
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ing and flaxible, 1o ensure that resources, including capital and investment,
would flow into the areas of greatest sconomic advantage.’ It was envisioned
that national regulators would continue 1o play a supervisory role, bui that
financial services would be liberalized by putting into effect EC-wide minimum
standards which would supersede former national regulations.” A timelable for
the adoption of securities law directives was included in the White Faper.” The
White Paper was then implemented by the Single European Act amendments o
the Treaty of Rome, which encouraged and facilitated the use of directives 1o
harmonize the laws of Member States.”

The objective of these efforis was to remove lechnical barriers, that
gither added costs or restricted entry into particular markets, thereby impeding
the free movement of goods, services, (natural and legal) persons and capital.
This open intemal market was intended (o give consumers access 1o a wide range
of financial products, without regard to the country from which they were
provided, 1o make the financial services sector more competitive and capable of
utilizing economics of scale and to provide discipline in the conduct of sconomic
policies. A single financial market would serve to encourage rational investment
and allocation of savings throughowt the EC.  Further, the single market
envisionsd would set up an attractive and competitive integrated financial system
for both EC and non-EC business circles.”

Mevertheless, it was recognized that there was a need for EC-wide
prudential rules 1o underpin the stability of the financial system and to provide
b satisfactory level of profection for consumers.” The mechanism chosen for
integration of the financial markets was a series of directives that would
harmonize essential standards throughout the EC and enable financial regulators
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to practice home country contrel, but oblige them to honor principles of mutual
recognition.

Al the end of the first half of 1992, as the Presidency of the EC passad
from the Portuguese io the British, the single market program in financial
services was woefully behind schedule. Major directives were either languishing
from lack of interest or so controversial they could not go forward in a
meaningful form. Further, an ambitious private sector initiative to integrate the
securitics markets had failed. This article will describe what progress had been
made on harmonization of the securities laws in the EC by the middle of 1992
and then set out some theories on why greater harmenization proved so difficult

On a superficial level, public and private sector politics can be blamed
for the impasse in securities law harmonization, but the palitical forces at work
have deep economic and historical legal roots. These forces are related 1o the
conflict between governmental centralization in Brussels and subsidiarity which
ks at the heart of the debate over the Maastricht Treaty.' However, certain
factors peculiar to the securities markets have made financial integration an
intractable problem. First, there are different systems of corporate finance in
different European countries which are difficult if not impossibile to reconcile
without strong pressure from investors and such an investor constituency does
not yel exist in Europe. Second, securities regulation in Europe has developed
in an insular fashion. In some couniries regulation has traditionally been
governmental, while in other countries it has been market based. At a time when
stock exchanges all over the world are engaged in a battle for survival resulting
from rapid technological changes, no one is deeply imeresied in experimenting
with mew regulatory regimes.

Part 1 of this article will describe the EC securities and company law
directives relevant 1o the creation of a single EC securities market. Part I will
describe competing European models for corporate finance and stock exchange
trading. Parts [V and V will analyze why some directives have passed but other
major proposed directives remain pending, perhaps for the indefinile future.
Finally, the author will suggest that a single EC securities market is unlikely o
be realized, regardless of the outcome of ratification of the Maastricht Treaty,
until a powerful consumer group, such as institutional investors, demand

imtegration of the European capital markets.
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1§ THE SECURITIES AND COMPANY LAW DIRECTIVES

Financial services law encompasses, sl a minimum, the law applicable to
public and private offerings of securitics and the regulation of financial markets
and financial intermedisries. In the United States, banking, commeasdities and
insurance law ane corsiderad as disciplines separate from securities law, and this
article maintaine that distinction, although portions of the Second Banking
Directive® are relevani to understanding the progress of securilies law
harmonization.

The United States also separates securities law, which is primarily federal
Law, from corporation kaw, which is primarily state law. In Europe, corporation
or company law similarly is viewed as distinct from securities law, although
some harmonization of company law was also part of the 1992 progam.  There
is & serious question as to how far harmonization of securities law can proceed
without harmonization of company law because these two fields of law are both
complimentary and conflicting. Furthermore, the role and protection of
shareholders is very different in the United Kingdom than in continental Europe.
Company law and securities law come together in the area of lakeover
regulation, which was on the 1992 agenda for the single market, but about which
there is litlle consensus.

The first step in creating a single market in financial services was the
liberalization of capital movements, permitting both individuals and firms the
freedom fo invest capital anywhere in the EC; for example, the right to open a
bank sccount in any Member State.® Although this freedom allows an investor
to take the initistive and approach suppliers of financial services, it does not
immure that the suppliers are free 1o establish and solicit business from potential
imvestors in every EC country. In order 1o create an EC-wide capital market that
would ot imperil the stability of the financial system, the EC determined that
a level playing field should be established for financial suppliers and users; for
example, uniform rules for stock exchange membership or harmonized capital
adequacy requitements for banks and securities firms. A series of directives
eliminating technical barriers to cross-border securities offerings and trading was
therefore put forward

There are four groups of financial law directives which relate to the

¥, Council Directive 857040, 1985 0.0, (L 388) |, amended by Council Corrigends of Mar. 30, 1990,
1950 0L, (C 420 7,

10 This chiective wia scomsgimhed by the sdopton of the direetiee libealissng contruls oo capel
Swvements. Cossned] Dorective B8], 1988 01 (L 1T 5.



1993] EC SECURITIES LAW T

efforts to develop a single securities market in the EC. These groups consist of
directives on financial disclosure, directives covering public securities offerings
and siock exchange listings, directives regulating trading markets, and directives
regulating financial intermediaries. Another way to analyze the types of law
required to create & comprehensive scheme of securities regulation is 1o
determine what rights should be granted to and what obligations should be
imposed upon each of the three groups sffected by securities laws: b=oers
seeking capital, investors and financial intermediaries.

An important series of directives have been adopted seifing forth
minimum siandsrds for the protection of shareholders of all EC companies.
These directives also protect creditors, including bondholders and suppliers. For
the most part, these directives cover both public and private companies and
regulate financial disclosure and related matiers. The First Directive on
Company Law'' provides a system of publicity for all companies and requires
disclosure of Information on their basic corporate documents, officers, and
balance sheet items, such as paid-up capital and profit and loss accounts. The
Second Directive on Company Law™ applies only to public companies and
specifies minimum capiial requirements, lays down ceriain restrictions on issued
share reacquisitions and provides for shareholder preemplive rights.

The Fourth Directive on Annual Accounts™ requires that annual financial
statements be published that give a “true and fair” view of a company’s assets,
liabilities, financial position and profit and loss. Two formais for the balance
sheet and four formats for the profit and loss account are permitied. Guidelines
are provided for the presentation of standard minimum footnote disclosure. The
Sixth Directive on Divisions"” requires that cerain iypes of restructuring be
approved at an annual meeting and affords shareholders informational and fair
tresiment rights. The Seventh Directive on Consolidated Accounts™ specifies
when accounts have 1o be consolidated and the procedures for doing so. The
Eighth Directive on Auditor Qualification™ lays down minimum educational and
professional qualifications for auditors of public companies and provides that
auditors should be persons of good repute. The Eleventh Directive on Company

i11. Council Directive 68/151, 1968 01 Srec. En. (L 63} 41.
12. Ceemeil Directive TT/@1, 1977 OUL (L 28) L

13, Coumcil Directive TRES0, 1978 Oul. (L 222) 11.

14, Council Directive ELE01, 15982 O, (L 37E)) 47.

13, Council Directive B}34%, 1983 OJ. (L 123 ).

18 Couneil Disective B4/253, 1984 O (L 128) 30,
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Law" standardizes the information 8 Member State can require a local branch
of wpmyhﬁhﬂmﬂulmnllmimmmimmb:
treated in the same manner as domestic branches.

One important directive in the field of company law has nol been passed.
The Amendad Proposal for a Fifth Directive on Company Law'" deals with the
structure of corporste boards and is highly controversial. It was initially
proposed twenty years ago and could easily remain only a proposed directive into
the pexl cenfury.

A second group of directives establishes standards for disclosure in public
offerings and listings of securities. The Admissions Directive™ sets forth
minimum requirements for the admission of shares and debl gecurities on
Member State stock exchanges. The Listing Particulars Directive™ requires
that, prior to being listed on & stock exchange, companies provide investors with
& prospectus containing all information necessary fo make an informed
assessment of the assets and liabilities, financial position, profits and losses and
prospects of the isuer and of the rights attaching to the securitics. The Interim
Reports Directive™ imposes an ongoing requirement on stock exchange listed
companics to publish semi-annual profit and loss repons and developments of
significance 1o investors. The Public Offer Prospectus Directive™ regulates
public offerings of transferable securities throughout the EC, either by the issuer
or selling sharcholders.  Specific items of information disclosure are mandated
and exempiions are provided for small issues and private placemenis.

These minimum disclosure standards provide a foundation for imposing
an obligation on securities regulators to recognize the disclosure regulatory
standards of other EC Member States. An amendment 1o the Listing Particulars

I7. Council Dirnctive BR066, 1989 01 (L 395 36,
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Directive™ provides that EC Member States must recognize stock exchange
listing applications of issuers from olher Member States without requiring
additional information, if an application filed simultancously (or
contemporaneously) is approved by the issuer’s home state. The Second Mutual
Recognition Directive™ provides for similar mutual recognition of any public
offer prespectus which has been subject to scrutiny and approval by a competent
authority. The workings of these directives demonstrate the principles of
minimum standards, mutual recognition and home country control, that are basic
teneis of the single markel in securities.

A thind group of directives deals with securities trading. The Major
Sharcholdings Directive™ requires disclosure to the issuer and to competent
authorities of significant acquisitions or dispositions of listed sccuntics. The
Insider Dealing Directive™ harmonizes the law on insider trading and requires
all Member States 1o adopt legistation to prohibit insider trading. Of posaibly
mone far reaching importance than cither of these directives & the Proposed
Thirteenth Directive on Company Law™ that would establish minimum
standards for the conduet of takeovers. This directive is extremely controversial
because i goes 10 the heart of corporate governance and therefore is unlikely to
move foreard in the immediate futune.

A fourth group of directives addresses the regulation of financial
intermediaries. The Second Banking Directive™ establishes a begal framework
for a single banking market in the EC to begin on January 1, 1993, It provides
that a bank established and licensed in one EC Member State may provide
financial services throughout the EC without obtaining additional regulatory
approvals in other EC states. This right to establish branches in other EC
countries, and io market and sell services in any country directly, without being
required to obdain a license from the host country, i often referred to as the
single passport.  Although banks are subject to home rather than host country
control, minimum capital adequacy and other standards are set forth in the

23, Council Directive §7/345, 1957 0.1 (L 185) 81
34. Coumcil Dirsctive SO/211, 1990 OJ. (L 112) 14
25. Council Directive §/627, 1988 O.J, (L 34E) 62
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Second Banking Directive as a predicate for mutual recognition, The Second
Banking Directive is relevant to this aticle for two reasons. First, in some, but
not all European countries, banks are stock exchange members and dominate the
securities industries. Second, the Second Banking Directive is a model for a
single passport for securities houses, that thus far has not been achieved.

The UCITs Directive™ seis forth minimum standards for what
Americans call mutual funds and what Europeans call Undernakings for
Collective Investments in Transferable Securities. The effect of the directive is
that any closed-end investment fund within an EC Member State that complies
with EC minimum standards and has been duly authorized by the appropriate
bome country regulator can be freely marketed throughout the EC without prios
authorization of the host country. The proposed Investment Services Directive™
woild establish a single passport for securities firms, but has long been bogged
down in controversies conceming what, if any, minimum standands for regulation
of stock exchanges and securities indermediaries should be a predicate for such
mufual recognition. The related proposed Capital Adequacy Directive™ would
establish financial responsibility requirements for securities firms.

M Comrervg MobeLs oF CorRPORATE FINANCE

The individual EC Member States have developed very different forms
of public company and stock exchange organization, These differences can be
attributed to a variety of economic, political and cultural forces. Of paramount
importance is the role of the public securities markets, with the stockholder as
ihgdmnpls.ln funding and ordering business, as contrasted with the role
of cither banks or the government. Also relevant is how the tension between
capital and labor is resolved.

In the United Kingdom, directors manage corporations essentially for the
benefit of shareholders.™ Although recent legislation has imposed a duty upon

8. Conmail Dveciiive BRII0, 1988 O (L 100y 31,
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directors 1o employees of the firm," labor-management tensions are resolved
through collective bargaining rather than within the firm"s corporate govemance
structure. The public securities markets are a significant factor in the funding
and ordering of financisl structures. ™ Institutional investors, including persion
funds, are an imporiani foree in the siock markes.™

Under the German system of co-determination, employees are represented
on the supervisory board of the corporation and have as great a claim 1o
corporate profits as sharcholders. Commercial banks are major shareholders of
the most important public companies, so lenders, rather than sharcholders, take
the lead in allocating capital® Hostile takeovers are rare.”  Institwtionsl
investors are not very significant.™ The corporale govermance system in the
Netherlands is similar to that of Germany, but institutional investors play an
influential role in the equity market ™

In France, the government is significantly involved in corporate finance.
Companies frequently are financed by affiliated companies x5 well as by
banks.” Individual share ownership has been encouraged in recent years, both
directly and through collective investment funds. A new shareholder protection
regime has gone hand in hand with a policy of privatization of government
enterprises.” Other 5o called "Club Med”™ countries, such as Italy and Spain,

3X Companies Act. 1985, § 39 (Eng.)
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TemmEnsoy MEdokia, LEcume, Dee 4, 1990, a1 X3 Ser JULIAN WALMLEY, GLDBAL DvvESTING

123-30 (inchlliam Press Lid 15%1)
35, Richard M. Bushssm, Iastimstionsl Cwasrs asd Corpevare Masagers: A Comparsine

Prrapeciive, 57 Bmoow, L. REv. I, 12 (1991). Ser abe Victorin Yemnghnband & fan Wilson,
Umited Kigalom, in INTERMATIONAL Conrorate GovErpascs 217 (Joseph CF. Loflin & David
Cullagher sds, |90

¥ i Rickann M BEnmasd & EKravs § Horr, LEgal HAmvMoszaTion asb THE Busnass
EnmenpResE 161-53 (1598 loar Dee, EC Cosrasy Law § B3 (1990) New Drcaes ar
Dvstzehe Bonk, EcorosmyT, June 12, 1951, s T8,

37. Mermann H. Kallfuss, The Amenican Corporation and the fuannnonsl favestor: Are Theoe
Lesons from Abrsad? The German Experience, § CoLtnd. Bus. L REV. T75, TH (1986

38. Buzbeum, sspra sobs 35, o 13-14,

W. Gils van Losuwen, The Meiheriands, in INTERSATICNAL Conrorats Dovesascs 171, 171-76
{Joseph C F. Lafkin & David Oellagher eds., 19907,

40, See CoLLDe Ranndesous, BUSEss CULTURES (v Eumors &0, B0 (190}

41. Ser John 1. Duffy, Are Banks Ready for French Rrvolution?, A Basao, Ape 20, 1987, at I
Fremch Siock Market Reform; Big Bang Encore, Ecosceast, Sept. 14, 1991, s 90,



12 TULANE J. OF INT'L & COMPARATIVE LAW [Val. 1:3

have similarly organized economies.”

The stock exchanges in Europe also have different charactenistics. In the
United Kingdom, the stock exchange is an imporant part of the economic and
financial fabric of the country. There is o strong tradition of self-regulation and
a respect for free market forces.” The London Stock Exchange is a quote
driven market and off-exchange trading is possible. Universal banking is
permitted® The Netherlands and Denmark adhere to this madel, except that
the Amsterdam Stock Exchange has 3 unique trading system, which is order
driven and employs a specialist (called a hoekman) to establish trading prices

Ini Germany, the stock exchanges have long been dominated by the banks,
which engage in off-exchange trading. The equity markets are decentralized and
relatively weak®™ Since exchange members are almost exclusively banks, they
are regulated as such, This mode] also prevails in Luxembourg.™

In contrast to both the United Kingdom and Germany, the Napoleonic
model is cne of institutional rigidity, All orders must be brought to the stock
exchange and an official price is se1 once a day by a designated stock exchange
broker.® In France, Italy and Spain until very recently, this official was
appointed by the govemnment.™ In these countrics, banks may own stock
brokerages, but they cannot become direct stock exchange members.™

The legal sysiema of the United Kingdom and the continental countries
are also at odds. In the United Kingdom there is a common law system in which
a significant portion of company and securities law is based on judicially
developed theories of fiduciary duty. The British strongly prefer financial seif-

4. RadDLESOUE, supva tole &0, 1 107-0d, 17325, 29899,

43, Krnighl, supra nots 14, i 33,
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regulation to statutory regulation, viewing the latter as insufficiently Mexible."
On the Continend, a civil law system covers company law and securities law, and
financial regulation proceeds from theory to actuality. Perhaps too much is made
of this distinction, since the Germans also favor self-regulation and the United
Kingdom in m:ﬂlij-un has developed a detailed statutory regime to regulate
the securities indusiry ™

There also is & wide range of models for govenmental agencies
regulating the securitics industry. This has become an important issoe in the
implementation of EC directives, because 5 competent authority o supervise
particular activities, for exampie the review of prospectuses, must be designated
when national laws are passed. In countries with a strong self-regulatory
tradition, such as the United Kingdom, the Netherlands and Germany, stock
exchanges have been designaied as competent authorities and they act pursuant
to delegated povernments] power” In France, Italy, Spain and Portugal,
independent agencies have been created (o overses securities sctivities and
intermediaries™ In Belgium, a new agency supervises both banking and
securities.” In Germany, there is no federal securitics supervisory authority.
For this reason, among others, the Insider Trading Directive has not yel been
implemenied.™ Indeed, one of the most important consequences of EC
securities law harmonization has been the creation of new securities regulators.
However, since countries have responded so differently to implementation of the
enacted directives, this proliferation of administrative agencies may impede rather
than facilitate future progress loward the adoption of EC-wide standards.

Finally, the problems of language and culture should be mentioned. All
EC documents must be produced in the language of each Member State, although
negotiations could be more expeditiously conducted in one language. However,

3. Baomacis & Hort, sipra nole 36, of 190

52 Sre Charles Abrams, The U K Finsscial Servicer Act 1988, REv. Fis. SERv, Baa. June 3, 967,
af 101, See geneeally Bechard Geossfeld, The laierasl Dysamics of Earopean Communiy Law, I3
L Lawe 134 {19933, for an ergumesd that the EC s moving UK. liw closer io coninenial law
.11 MMMW@H.WMH“WH-”HM
4. Id ai 22 Francesco Corsl, Recent Dyvelopments in falian Corpersie Law, in IURENMACATION
oF Soiriel SrpEREs 371, 376, 18485 (Ounther Teubner sl 19870

33, Buommactd & HOFT, supra nole 36, s 1E9.

88, Ser David Waller & Katharine Campbell, Germans Call for Tougher Rades, Fou. Tougs, Dec.
0, 1991, &t 24; Finance Misliiry Reirases Plany to Revamp Secarivies Laws; Exchanges Reach
Agreement, ey’ Spc. Hea. Rer. (BNA) s | (Jan 27, 1992).
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langusge itself is traditionally a very political matter in Europe.” Also, while
the northern countries genemally are less enthusiastic about Europe as an
mmlhhlﬂunﬂ:mhmmm they are quicker and more
conscientions about implementing directives™ Furthermore, business culiures
and the educstion of business leaders differs from country to country, which

impedes the development of a European business culture.™
IV. CoMMENTS 0N THE ADOFTED DIRECTIVES

Implemenitation of the disclosure and acoounting directives appears (o
have had only a minor effect on financial disclogure by world class companses.
Very generally, the accounting directives bring accounting standards throughout
Europe up to the more rigorous standards previously followed only in countries
such as the United Kingdom and the Netherlands. However, world class issuers
were already listed in London or on other major stock exchanges.™ Moreover,
the EC directives still allow considerable choice, 50 that EC accounting principles
cannot be considered up to an intermational siandard.™ Finally, the EC
directives did nol regulate the use of huge hidden reserves by German and some
other continental companies, which means that the financial statements of issuers
of different countries, or even within the same country, are not necessarily
comparable.™

Hidden reserves cnable compamies to utilize their cash flows for
selkf-financing without the need 1o tap public securities markets. They also lower

57, Existing logistical difficulties will increase if the EC sdmils more numben. Sae On the Wy i
e Ferum, EcosionaeT, July 11, 15492, st 14

5. Zre Andrew Kennwe, The Siagle Marker - A Legisdanvr Perapeciive, | Coapasry Lawym 15,
3030 (KR

59 See Luey Kellaway & Tim Dickeon, Painful Bink of Single Marker, Ped. Tosis, Dec. 19, 19590,
o 16 The Basiness of Ewrope, Boomobart, Dec. 7, 1991, af 63,
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1. Ser Bob Hagerty, Differing Acesunsing Rules Snarl Evrope, WALL 57, 1, Sapt 4, 1992, at Ad;
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et 16, 1999, ui 6.
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taxes. Because accounting for tax purposes and financial disclosure parposes
s identical in some countries, such as Germany and laly, but not in others, such
as the United Kingdom and the Netherlands, it is difficalt 1o develop
market-oriented intemational accounting standards ™ Also, the EC directives
on auditor qualifications did not set forth independence standards for ausditors ™

The directives did make a difference at the edges, particularly with regard
to consolidation principles™ Also, they had a significant impact on privately
owned companies that heretofore had no obligation to publicly report their assets
or eamings. The disclosure and accounting directives will prove at least as
helpful to bank lenders, and even fto trade creditors, az they will to
shareholders™ This may have been a critical factor in the political
compromizes that were reached regarding these directives. The directives
probably will facilitate economic imegration within Europe, and they may
prepare privately held companies in countries ke laly for future public
offerings, but their immediate impact on the financial disclosure practices of
listed companies has been minimal,

The muiual recognition provisions of the listing particulars and public
offer directives held out more promise of creating a single market in securities
and generally improving financial disclosure. This has not happened, however,
due to the rivalries and suspicions of the European stock exchanges, which will
be discussed more fully in connection with the Investment Services Directive.™
It should be moted thai the mufusl recognition provisions are very narmmow; they
only come into play in the instance of simulianeous or virtually simullanecs
listing applications. There is no obligation for a stock exchange in one country
to list an issuer because it is listed on an exchange in another EC Member State.
The Eurclist project of the Federation of Stock Exchanges in the EC would result
in this type of reciprocity, but the future of thal project is uncertain™
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Two of the adopted directives have the potential to be meaningful in the
future. The UCITs Directive, which is in the process of being implemented,
could create large cross-border investment funds which will lead to more
efficient capital allocation. The managers of these funds may demand better
financial disclosure and greater sharcholder righis from European companies,
The creation of Lerge private pension funds in France and Italy, where there is
serious povernment interest in supplementing retirement savings this way, coald
similarly lead to the development of a constituency favoring investor interests ™

The Insider Trading Directive may also prove a force for greater
disclosure. [f insiders are prohibited from trading on the basis of information
kmowm to them, but not publicly available, a system of continuous disclosune may
develop more rpidly. In countries where banks are major sharcholders of public
corporations, the prohibitions against trading on inside information could change
marketplace dynamics. It is difficull 1o understand how matenal information,
such as the amount of 8 company s hidden reserves, will continue o be withheld
from the market if this information is known to insiders.

V. COMMENTS ON THE STALLED DMECTIVES
A. Company and Takeover Law

Under corporate govemnance theories prevailing in the United Kingdom,
sharehobder interests are paramount. Shareholders are regarded as owners of the
enterprise ™ Labor relations are adversarial” A board of direciors owes a
fiduciary duty to creditors only if a company is approaching insolvency.® By
contrast, large public corporations in continental states all have some degree of
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worker participation embedded in their corporate governance structures.” In
Germany and the Netherlands, there are two-tier boards and employees are
formally represented on the supervisory board™ Companies are mot run
primarily for the benefit of shareholders. Workers and other constituencies, such
as creditors, also have a stake in a company's fortunes. Labor relations is not
a separate branch of law, but a pant of company law. This view of the firm
stresses the continuity of the enterprise.™

These differences in perspective oot only make for significant
discrepancies in the company law of different EC Member States, but also create
very different legal and business environmenis for hostile iakeovers. Hostile
takeovers are common in London and they are regulated by the Panel on
Takeovers and Mergers, a self-regulatory body which operates pursaani to the
City Code on Takeover and Mergers (City Code).™ The two most important
principles in the City Code are that the sharcholder of an offeree company must
decide whether or not an offer should succeed, and that all aquity holders must
be treated equally.” In addition, after an offer is communicated to the board,
or even if a board has reason to believe an offer is imminent, the offerse board
is prohibited from taking any action without the approval of shareholders at a
general meeting “which could effectively result in any bona fide offer being
frustrated or in the shareholders being denied the opportunity to dacide on its
merits.""

On the Continent, hostile takeovers can occur, but they are not sctively
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encouraged by govemmental policy or by financial institutions.™ Numerous
legal barriers to takeovers of a wide variety are permitied, although the types of
barriers that are lawful and popular vary from county lo county.™
In view of these very different perspectives on the role of management
and directors, it is not surprising that both the proposed Fifth Directive on
Law amd the proposed Thimeenth Directive on Takeovers are
controversial. The proposad Fifth Directive would mandate some form of worker
participation in corporate governance; an anathema in the United Kingdom."
It also would, among other things, prohibit limitations on voting rights by large
shareholders, and otherwise abrogate certain antitakeover devices ™ Instead of
serving o sel up a viable political trade off, thesse pro-worker and pro--
shareholder provisions have generated opposition from industrial companies
evenywhere.
The proposed Takeover Directive is similarly opposed both in the United
Kingdom and on the Continent. Although modeled on the UK. scheme of
regulation and designed fo protect sharcholders, it would substitule a statulony
regulatory system for a self-regulatory system. There are provisions for a
mandatory bid once a threshold position of one-third of the voting shares are
scquired. Alsa, all holders of an offeree company who are in the same position
must be treated equally and the board of an offeree company is required 1o act
in the interests of all shareholders by not frustrating the bid.® Although similar
concepts are being introduced inte French law, other continental countries anre
disinclined to leave their national corporations vulnerable to hostile takeavers by
foreigners ™
In arder 1o overcome the antagonism which the proposed Company Law
and Takeover Directives have genemaled, a strong countervailing investor
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constituency wouald be required. However, non-bank institutional investors in
Europe are neither sufficiently large nor activist io counteract business managers
and the banks, as major lenders, arc unlikely to back measures which might
destabililize company financial siructures,

B The [avestmend Services Direcrive

The Investment Services Directive was intended o provide a single
passport for non-banking financial institutions 1o provide investment services
throughout the EC. In addition, the Investment Services Directive was supposed
to have been the vehicle for achieving the need, as perceived in the 1985 White
Paper, 1o create s BEuropean securities markel system based on EC stock
exchange trading. The White Paper expressed the view that electronically linksd
siock exchanges creating a Community-wide trading system would substantially
increase the depth and liquidity of EC slock markets, and ensure their
salisfactiory operation in the best interests of investors.®

Euroquote, a privale ssctor Enitfative of the Federation of Stock
Exchanges in the EC, would have created such a pan-European stock market.™
However, the British viewed such an electronic exchange as a threat to SEAQ
Intermational, a trading system of the London Stock Exchange, and refused 1o
finance it. As a result of the United Kingdom's opposition, the Germans also
backed out of the project.” Ewrolist, a much less ambilious project which
merely facilitates the listing of world-class fswers on several EC siock
exchanges, was substituted as a political compromise.™

The rival forces that destroyed Euroquote were then deployed 1o debates
over the Investment Services Directive, which became stalemated. In order 1o
understand these battles, it is necessary o understand the differences between
SEAQ Intemnational and the continental stock exchanges. [t is also necessary 1o
appreciate that countries with universal banking, like Germany, wheme
commercial and investment banking are conducied within a single entity, already
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have a single passport 1o establish business in any EC country.™ The only issue
of importance to such universal banks is whether they can join stock exchanges.

SEAQ International is a screen-based quote-driven trading system that
functions as an off-shore wholesale market in equity securities. It claims 1o
handle up to half of the trading volume in big French and lalian equities and up
to a third of the volume in big German stocks.™ The continental exchanges, on
the olher hand, sre order-driven and function as retail markets. In Germany off-
exchange trading is permitted, but in France, laly and other countries all orders
are required 1o be brought 1o the stock exchange for execution.” Both quote-
driven and order-driven markets have fervent supporiers. Combining the two
tvpes of trading systems in a single market is lechnically and philosophically
difficulr.™

The initial draft of the Investmeni Services Directive embodied the
principle of a single passport for securities houses, but had minimal provisions
for the regulation of securities markets or intermediaries.™ The French then
came forward with amendments sttempling to schieve minimum standarnds as (o
publication of trade information, off-exchange trading and access to stock
exchange membership by banks™ This led to & Morth-South split, with the
United Kingdom, Germany and the Netherlands arguing for latitude in the
publication of trade information (to suit SEAQ International market makers),
permission to engage in off-cxchange trading (urged by the London Stock
Exchange and the universal banks) and bank access to stock exchanges (of great
importance to the German banks). France, Italy and Spain, more interested in
protecting their national brokers and retail investors, fought for prompt public
reparting of trade information, the prohibition of off-exchange trading and the
restriction of stock exchange membership to securities finms (which could be
bank subsidiaries). Although a political compromise was reached on these issues
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during the last days of the Portuguese Presidency, it is unclear what shape an EC
directive will take that is capable of practical implementation ® A compromise
on capilal adequacy provisions was reached in conjunction with the decision 1o
go forward with the Investment Services Directive.®

Stock exchanges all over the world are in the throes of change and
modernization. Automation and intemnationalization have made traditional ways
of trading stocks obsolete. Business efforts 1o integraie the European exchanges
through a common quole sysiem have failed and it is unlikely that EC law will
be able to succeed in creating a European stock market.” While EC directives
can remove barriers to competition and inizgration, it is much more difficult for
the law to mandate ideal market place models ™

V1. CoNCLUSION

Financial regulation is generally slow and difficult. Such regulation
necessarily strikes a balance between competition to promote efficiency and
regulation to profect invesiors and 1o prevent systemic risks lo financial
institutions. Therefore, it is easy 1o gall reflorm. Perceived natlonal self interest
has made the achievement of a single market for Evropean securities easier (o
debate than to achieve. Moreover, powerful special interest groups stand 1o lose
mere than they may gain by improved efficiency in the capital markets. What
in the United States is sometimes viewed as a conflict between Wall Street and
Main Street has international overtones in the EC. The financial community is
interested in light regulation and the United Kingdom is imerested in preserving
London’s status as a financial center.

Continental company managers fear threats to their hegemony from &
market oriented corporate finance system, especially a system which encourages
hostile takeovers. Stock exchanges have become fierce competitors and many
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question their survival, especially regional continental exchanges. The London
Stock Exchange is viewed as an unfair competilor because the regulation of
SEAD Intemational is more lax than the regulation of domestic equity trading.
Moreover, it has the characteristics of a derivative markel.

The current impasss over the Company Law and Takeover Directives is
unlikely to be broken unless some impornant business secior demands action. An
Investment Services Directive is likely to be so riddled by political compromises
that it will set no standards for stock exchange trading. The development of an
institutional investor group of collective investment trusts and pension funds is
the most likely constituency for securities law harmonization in Europe. At this
time, however, investor activism in Europe is only inchoate.



