RECENT DEVELOPMENTS

Sale v. Haitian Centers Council Inc.: THE SUPREME
COURT’'S APPLICATION OF SECTION 243fH} OF THE INA

In September 1981, President Reagan determined that the strong
and steady flow of illegal aliens into the southeastern United States posed
@ sertous threat to the welfare of the nation.' As a result, he issued an
executive onder directing the Secretary of State 1o enter into “co-operative
arrangements” with foreign governments to prevent illegal migration to
the United States by sea’ On September 23, 1981, the United States

I. Proclamation Mo, 4865, 46 Fed Reg. 48107 {1981y In so declarng, President
Beagan found authonty im “the Comstingion and the statules of the U'niced Stabes.
including Sections 212(f) and 215(a) 1) of the Immigration and Nanonslity Act.” M §
21Ny provides in pertinenl pa:

Whenever the President finds thal the entry of any absens of any
class of aliens info the United States would be detrimenmtal io the
inlerests of the Uniled States, he may by proclamation, and for such
period as he shall deem necessary, suspend the enery of afl aliens or amy
¢lass of aligns as immigrants or noaimmigrants, or impase cn the eniry
of aliens amy restnctions he may deem o be appropnake.

Immagration and Natonality Act § 212(0 feodified at 8 LL5S.C. § 11820 (1988

[hereinafter INAJ.
§ 215{ak1) states:

Unless otherwise ondered by the Presidest, it whall be
unilawfial.._for any alien 1o depart from ar enter or afiemsg e depan
from o erler the United States except under such ressonable rules,
regulations, and onders, and subject to such limitaticns and exceptions
as the Presidens may prescnbe,

INA § 205(a)(1).
2. Exec. Onder No. 12,324, 46 Fed. Reg. 48,009 (1981) [heremafter Executive Order].
The Order direcied the Unioed Stmies Coast Guand to engage in the following sctioss:

(1} To sop and bosrd defined vessels. when there is reason W
belicve thal such wvesscls sc engaped in b imegular
transportation of persons or violations of United States law or the
law of a cowntry with which the Unaed Swates has an

n7
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entered into such an arrangement with Hain. (U.S-Hain Agreement).
The agreement authorized the United States Coast Guard o interdict
Haitian vessels in international waters, and to repatriate  any
undocumented aliens.’ A proviso, however, required the Immigration

arfaspement authoriting soch actwoh

(2} To make inguines of those aboard, examine documenss and take
such sctioes as are necestary 1o extablish the regisiry, conditson
and destination of the vessel and the status of those on boand the
el

(3 Toreturn the vessel and 125 passengers 1o the country from which
it came, when there is reason 10 believe that an offense s being
commfed aganst the Unhed States imenigration lows, or
appropriase [ws of a foreign coumry with which we have an
amranpement o asaist; providod. however, That no person wiie i
@ refigee will be returned withowr bis coasen,

Exccutive Onder. supra § 2CHY) (emphasks sdded).  President Reogan was
partcalarly concerned with the rale of Haviian migratson, which ksd reached 15000
Hastiana per year by 1980,  Anbher C. Helwn, The Umited Stares Gevernment Program
of Indencephng and Foncgbly Kefwrning Neirion Boaf Prople To Hait: Policy fepdicanons
and Progpecrs, 10 MY L Scu ). Hosa, BTs. 325 (1993). See Anhur C. Hebon, The

Mandate of US. Cowrts to Prodect Alieny and Befugees Under larernanionol Haman
Riphts Lanw, 100 Yaie LY. 3335, 2341 {1901

. Inserdiction Agreement Between the United Stabes of America and Hain, Sept. I3,
1981, US.-Haiti, 33 UST. 3559 [hereinafier 115 -Haiti Agreement]. A malion 15
permifted o imerdict and board u'ruﬂ'ﬂ'mu'l.r['l.ﬂﬁ on the Iilh seas only when an
agrecmenl o sipulaing exists between the nabines. See REXTATEMENT (THIRDY) OF
Foseics RELATIONS § 522 0 & (1986); Convesthon on e High Seas, April 29, 1958, an
X IBUST B3 450 UNTS. &L

4. US.-Hati Agreement, supra noie 3, af 355960, The Agreement stabes in pertinent
part:

Upon boarding & Haitlan flag vessel, in accondance wath (his
gpreement, the sulbonities of the Unissd States Govermment may address
imquisies, evamine documents asd take such messures as are necessery
to establish the regisiry, conditon and dessination of the vessel and the
satus of those on bourd the vessel. When Ihewe meausies sugpest [kl
an offerse agaims! Umited States immigration laws or appropriste Haitian
laws has been of is being commited, e Government of the Repablic
of Haiti contents 1o ile detention on the kigh scas by the Limited Sties
Coast Guard of the vexsely and perions found on board.

The Caorvermment ol Haili agrecs bo permit upon prios nobilicalion
the retwm of detsined vessels and persons io a Hmtan pom, or if
circumatances permit, the United States. Government will rebease susch
vessehs and migrants on the high seas 1o represemiatives of the
Governmenl of (b Republac of Haali



19494] RECENT DEVELOPMENTS 319

and Naturalization Service (INS) to screen all Haitians aboard Coast
Guard cutters prior to their return.” Individuals who possessed credible
claims for refugee status were to be “screened in” and brought 1o the
United States to pursue formal asvlum. Interdictees who failed 1o
demonstrate refugee status were to be "screened out™ and promptly
returned to Haiti.” From 1981 to 1991, the Coast Guard intercepeed
approximately 25,000 Haitian immigranis through the interdiction
program.' In September 1991, however, a military junta ousted the
democratic government of Haiti, and the number of Haitians immigrating
to the United States increased dramatically as thousands fled from the
oppressive new government.' The flood of Haitian immigrants soon

The Unkied States Government appreciates the suinrances whach
it has received from the Govemmesd of the Republic of Hasti thar
Haitiams retursed o their country and who are not traffickers will not
be subject (o prosecuticn foe illegal depariure,

Ir 55 underood that under these amangsments fe Liniled Shates
Covermment doey mor indend to return S0 Moin aay Maitigns whom the
United States aurkovities defermine to qualify for refugee stahei

. (emphasis sdded).

8 Id See Brief for Pettioner af 3-3, Sale v. Hamian Censers Council, Inc, 113 5. Co
2540 (1993) (No, 92-344).

6. Hrel for Petitioner af 3, Sale (Moo 92-344). Omce browght within United S2stes
ferriory, a refugee, as defined by § 1101{aM42KA), may apply for asylum under 8 US.C
§ 1158, § 11%58(a) stles an pertimenl part:

The Atormey General shall establish a procedure for an alien physically
present in the Upited Stsdes or ol & land booder of port of entry,
imespective of such alien's stalws, to apply for asylum, ssd the alsen
may be granted asylam in the discretion of the Attomey General if the
Anomey General determines that such alien i3 & refuges within the
meaming of section 1 101{a}42W A} of this title.

f USC. § 1158a). To qualify as a refugoe under § 1101(aN42NA) an alien must
demomstrase & “well-founded” fear of persecution.  See Note, Aliens andf the Dty of
Noarefoulement: Moian Ceaters Comnei! v, MoNary, & Hary. Hus BT L 1 7 (19930
See alia Sofe, 113 5, Cu, a1 2554 n 1), See pencrally INS v, Cardozs-Fonseca, 480 U5,
421 (198T).

7. Brief for Petitioner at 3, Safe (No. 92.344).

B Sale 1138 Co ai 355354,

8. 138 Cong, REC. 513,095, 513095 (daily od. Sepd. 9, 1992) quoting report isoed
December 31, 1991, by National Coalition for Haitian Refugees, Amerscas Wasch, and
Physicians for Homan Rights stating rhar
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overwhelmed the Coast Guard's screening procedures.”  In response,
President Bush issued an executive order (Order) directing the Coast
Guard to interdict and repatriaie all Haitian aliens on the high seas
without having the INS first screen for refugees.” The Haitian Centers
Council, Inc.. a Haitian public inferest group. sued in federal distnict coun
seeking to enjoin the Coast Guard's activities on the grounds that the
Order violated the Haitians’ right to nonrefoulement,” as provided by
the Immigration and Nationality Act (INA)," and by Arnticle 33 of the
1967 Protocol Relating to the Stutus of Refugees (Amicle 33)." The

I the persod imemediatety following the coup, massacre and widespread
killlimgs weze the onder of the day. Since then, technaques have become
mare  refined  but  similarly  brutal, Selected  aasassanations,
disappearances, severe beatings and political unrest contimug.  Entire
miphborhoods, pasticularly in the poocg and populous shantytowns of
Port-au-Prisce and across the countryside that voted for Asistide almost
unanimously, have been targeted for pasticularly brutal and concentrated
attacks.

4. In the & months following the Sepiember 30, 1990 oventheow of Aristide, the United
States imterdicted 35,000 Haitisns,  Brief for Petitioner at 3, Sale (Mo, 92-344),

10, Sale, 113 5. Croar 3554-55. In an atiempt fo safely prosess the Haitians, the United
States established emporary howsing facilibes ot the United States Maval Base in
Guantanamo, Cuba, capable of sccommodating 12,500 persons, The rate of illegal
Huitian migration, however, continued 1o escalate, In the first 20 days in May 1992, ihe
Cozst Guard intercepted appronimately 10,500 Hastiaen. At the end of May, the United
States declared that the Guantasemo facilities could no longer house any mare Haktkans,
Enef for Petitioner ot 6, Sale (92-344)

11, Exce Oeder Mo, 12807, 57 Fed Reg. 23,133 (1992, Presadent Bush addressed the
LUpited States” oblipstions under inernatonal law. The Owder sstes: "(2)  The
international legal chlipgstions of the United Stses ander the United MNatsoms Protocol
Relating to the Status of Refugees to appdy Article 33 of the United States Conventicn

Relating 1o the Stalus ol Refugees do not exiend fo persons lecated oulside the eamilory
of the Umited States ™ fo

1. Naonrefoulement is rooted in the French verb refouler, whach means "to drive back
o repel” LaROUsss MODERN FRENCH-ExUisn emiosaey 607 (19781, 1a the present
conext, panrefoulement refers 1o the prohibition oa the forced repatriarion of refugees 1o

countrics where pemecution awalts them. See Alteny and the Dury of Nonrefoulemacir,
iwpra poie 6,

bY lemmigraison and Mationaliiy Act § 3430h 1) codified s B ULS.C§ E253h300) (198
& Supp. 111 1991) [hereinafier INAL

14, See Hatian Centers Couscil, Inc. v, McNary, No. 52 CIV 1258, 1992 WL 135853
(EBNY. Apr. &, 1992}, rev'd in part, %648 F.2d 1350 (20d Cir. 1992} rev'd, Sale v,
Maitian Centers Coancil. Ine., 113 5 Cr 2549 (1993); Haltian Refugee Center, Inc, v,
Gracey, 600 F. Supp. 1396 (D.DC. 1983), offd. 809 F.2d 704 (D.C. Cir. 151875, Hanitian
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district court denied the plaintiff"s claim for relief, and held that the INA
applied only within United States territory.” On expedited appeal, the
United Sttes Count of Appeals for the Second Circuil reversed the
district court’s deciston.” Judge Prar, wnting for the cour.” found
that Section 243(h) of the INA, and Article 33, apply to all aliens
regardless of their location.” The Second Circuit’s holding conflicted
with prior decisions in the Eleventh and District of Columbia Circuits."
The Supreme Court granted certiorari, and in an opinion by Justice
Stevens™ reversed the Second Circuil’s decision, holding that neither
Section 243th), nor Article 33, apply to the actions of the Coast Guard
on the high seas. Sale v. Haitian Centers Council, Inc., 113 5. Cr. 2549
(1993},

The Second World War precipitated an immigration cnsis as
millions of refugees surged across national boundaries to escape Nan
oppression.” In response, the United States and several Evropean
countries drafted the 1951 Convention Relating to the Status of Eefogees
(Convention)” for the protection of peoples fleeing persecution. The
Convention seeks o "assure the widest possible exercise of [refugees’]
fundamental rights and freedoms.™ Article 33 of the Convention

“E"IJBEE Center, loc. v, Baker, TH9 F Suw 1552 (5.1 FRa 199}, rev'd, 929 F 2d | 109
(1th Cir. 19911 covrr dieaded, 112 8. Cr 1245 (1992), 1n all, the plantiffs claimed that
the intendiction program violated the following: 1) § 243(h)1} of the INAS ZhAm 33 of
i 1951 Convention Reluting To the Status of Refugees: 3) the U5 -Hami Agreement,
4] the Adminadtrative Procedure Act; and 5 1he Eqizs] Prosection Composest of the Fiith
Amenidmenl

I8, Haitian Cemders Comacil, Mo, 92 CIV 1258, 1992 WL 15358353 & =12

16 Haitian Centers Council, Inc. v. McNary, 968 F2d 1350, 1367 (3d Cir. 1992)

[hercialter HOC I7).

17, ludge Mewmaon comcurred in a wparabe opinson. fl ar 36869 Jodge Walker
dassented, id ar 1375-T7.

18 M af 1367,

1%, In panicular, the Second Cicuit's holding conflicted with the decizion in Haitian
Refuges Center v. Baker, 953 F.2d 1498 (1 11k Cir.), oo, denied 1125 O1 1245 (1992),
anid the holding in Haitian R-:!'up: Cenler v. Gracey, B9 F.2d Tod {DuC. Cir. 1987)
{Edwards, 1. concurming in pan and dessenling in pa),

20, Justice Stevens was joined by Chief Justice Rebnguist, and Justices Whise, 0'Connoe,
Bcalia, Kennedy, Souter, and Thomas, Jasnce Blackmun produced the sole dissenl

1. Alieny and the Dury of Nonrefealemens, sipra nole 6,

22 Convention Helating i the Status of Befugees, July 28, 1951, 1% LS T, 6259, 189
LN T.5, 3343 [hevesnafier Convention],

13, fd pmibl..
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duty of nonrefoulement extended 1o the high seas, thereby preventing the
Coast Guard from repatriating the Haitian immigranis.”

The District of Columbia Circuit was the first federal appellale
court to consider the issue. In Haitian Refugee Center v. Gracey, the
plaintiff alleged that the interdiction program violated Section 243(h) and
Amicle 33* The court. however, found no evidence indicating
Congress” intent to apply Section 243(h) extraterritorially when the
Refugee Act was passed.” On the contrary, the count found that by
placing Section 243(h) in Part V of the INA, Congress intended a
domestic application, as Part V's provisions only applied to aliens within
the United States.™

Similarly, the court determined that the negotiating history of the
Convention demonstrated that Article 33 was not intended o provide any
nghts outside a host country’s borders.™ The court also noted that the

3% Ser supra note M,

M6, Ciracey, 809 F.2d at 797. In all. the plaintiffs alleged that the interdiction violated
the following: (1) the Refugee Act; (2) Due Process under the Fifih Amsendment; {37 the
Protocol, and (4) the Extradition Trealy between the United Staies and Haiti; and the
extradition siatstie 18 US.C. § 3181, M m 79795

3. M oa1 341, The coun’s analysis of § 243k} and Aricle 33 appear in Judge Edwands’
Opwnion, concurring in part and dissenting in part. Judpe Bork, writing for the court, and
Judge Buckley, concurring, determaned that the issue of standing prevented the court from
reaching the memts of the case,

35 [d ar E3H.

39, Fd ar 840, The court based its finding oa the final reading of the deft Convention
'l..hlﬂ'l m:mnd on July 25, 1950, Grocey, 808 F2d o B0 ni3) The relevam
discussion comcemang the scope of Aricle 33, which occurred on July 25, 1951, was as

Tolloras:

Baron van BOETZELAER {Metherlands) recalled thas at the first
readeng [COMFERENCE OF PLENIFOTENTIARIES 0% THE STATUS OF
REFUGEES AND STATELESS PERSONS SUMMARY RECORD OF THE 16TH
MEETING, 2t 6 UN. Doc. A/CONF 2SR 16, (July 11, 1951}] the Swiss
representative had expressed the apimion that the word “expulsion”
relaied to & refupes already admitied s0 & country, wheness the word
“retum” {"reloulemend”) refated 10 a refugee abieady wilkin (he termiory
bui not yet 3 resident there,  According to that inserpretation, Anicle 28
would not have invalved any obligations in the possible case of mass
migrations across frondiers o of atlempted mass migrations,

He wished 10 reven 1o thet point, becsuse the Metherlands
Governmenl aftached very greal importance o the scope of the
provision now coffdined in Amicle 33 The Netherlands could not

sccept any legal obligations in respect of large grosps of refagees
sccking socss o ils temitory,
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President of the United States acceded to Anicle 33 with the
understanding that it "worked no substantive change in existing
immigration law,” and that o the ume of accession Section 243(h) did
not apply outside the United States.™ Accordingly, the coun denied the
plaintifl"s claim for relief and held that Section 243(h) did not apply 1o
the high seas. "

In Haitian Refugee Center, Inc. v. Baker, another Haitian public
interest group challenged the interdiction program on the grounds that it
violated the INA.® In particular, the plaintiff argued that by deleting the
words "within the United States” in Section 243{h), Congress intended the
Refuges Act to expand the scope of Section 243 1o include aliens outside
the United States” In considering the claim. the Eleventh Circuit
followed the reasoning of the D.C. Circuit. The court found that the
placement of Section 243(h) 1in Part V of the INA indicated that Section
243ih) should be applied to aliens in the United States.” Thus, the
Baker court joined the Gracey court in narowly construing Section
243(h).

Al the first reading the representatives of Belgium, the Federl
Repubilse of Germany, lealy. the Netherlands and Sweden had supparted
the Swiss imlerpretstion. From comversations he had since bad with
other representatives, he had gashered that the gemeral consensus of
opinicn was in favour of the Swiss interpretation.

In order to dispel any possible ambiguity and to reassure his
Government, ke wished o have i placed on the record that ihe
Conference was in agreement with the interpretatson that the possibility
of mass migration sonoss frontiers or of aftempled mass migratons was

niod covered by Anbcle 33
There being no chiection, the PRESIDENT [of the Conference

of Plenipotentiaries] ruled that the imerpredation given by the
Metherlands represeniative should be placed on the record.

CONFERENCE OF PLENIPOTENTIARIES ON THE STATUS OF REFUGEES AND STATELESS
PERS0MS SUMMARY RECORD OF THE 35TH MEETING ar 12, LLN, Do, ASCONF 2SR 15

{July 25, 1951) (emphasis im original}
0. fod an B4

41, fal

42 Boker, 953 F.2d at 1498, In all, the plaingiffs alleped 1hae the imeordiction violased
the following: (1) the Administrative Procedare Act; (2) the Haitizns” rights under ihe
Refugee Act, the exccutive order, the INA, and INS Guidelines: and (3) the Fira
Amendment. fo at 1505,

43, M at 1505

44, K aa 1510,



326 TULANE 1. OF INT'L & COMPF. LAW [Vel, 2217

The Second Circuit, however, did not follow the decisions of the
Baker and Gracey couns. In Haitian Centers Council, Inc., v. McNary
{(HCC I, the Second Circuit reversed the distnct court’s finding that
Section 243(h) did not apply extraterritoriality.” The coun found that
the plain and unambiguous language of Section 243(h) mandated a broad
reading of its scope™ In panicular, the court deiermined that by
including the word “returmn,” and by deleting the phrase “within the United
States.” Congress intended the statute 1o apply to all aliens, regardless of
location.”  According to the Second Circuit, the plain meaning of
Section 243(h) cutweighed the Eleventh Circuit's reliance on the statute’s
placement in Part V of the INA™

The Second Circuit found support for its “plain meaning”
argument in Article 33. The coun held that Anicle 33, like Section

243(h), was unambiguous and applied 1o all refugees notwithstanding
location.™ Therefore, because Section 243(h) was amended to conform

with Article 33, Section 243(h) could not have a geographic limitation.™
THI'L'WI'I; also noted that the Convention's purposes supported a broad
reading of Section 243(h).” The court observed that the Convention

45. HCC I1.969 F.2d at 1368, At the trial leved, the district count denied the plaimbffs’
ckaim for injunctive relief, finding that § 243(h) did not apply on the high seas, nd 1hat
Amicle 33 did mot bind the United States becawsc it is not self-cxecuting. In rendering

his decision, however, Judge Johnsos denounced the pparent change in immigration
policy, siatisg tha: : :

1t is wncemscionable that the United States should accede to the Protocol
2nd Laser claim that it is not bownd by it This court is astoaished that
the United States would return Haitian refugees 16 the jaws of political
persecusion. teror, death and uncertainty when it has contracted nol 1o
isches The Government's canduct is particularly hypocritical given its
condemnation of other countries who have refused 1o abide by the
principle of pon-refoulement. As it stands now, Article 33 is a cruel
hoax asd not warth the paper it is printed on.

MlcNary, Mo 92 CIV. T35, 1993 WL 155893, a1 =12
46, NCC H, %68 F.24 ot 1360,

47, Id al 1358

8. K o |359.60,

49, L al 1366,

| B

SI. HOC I, 969 F.2d at 1363,
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was designed to provide refugees “with the widest possible exercise of
fundamental rights and freedom,™™

In its analysis, the Second Circuit addressed the Grocey court’s
finding that the negotiating history of the Convention indicated that
Article 33 did not apply outside a contracting state's borders. Although
the Second Circuit found the D.C. Circuit’s interpretation to be a fair one,
the court determined that a contrary interpretation existed.” The Second
Circuit suggested that the negotiating history might have merely
demonstrated a dissenting opinion of a minority of the contracting states,
and that the Convention never incorporaied the view.™™ The court,
however, concluded that a debate over unclear testimony was pointless.”
Ambiguous legislative history could not owtweigh an unambiguous
statute, as doing so would “turn statutory construction on its head.™

The Second Circuit also rejected the Government's claim that a
presumption against the extraterritorial application of domestic laws
should be applied.” The court found the presumption inapplicable
because Congress intended to extend Section 243(h) to the high seas by
deleting the phrase "within the United States,™ Moreover, the Coun
noded that the purpose of the presumption is (o prevent conflicts between
the laws of the United States and those of other nations™ The
application of Section 243(h} to the high seas, the count concluded, did
not create a risk of conflict with Hutian law.™

Finally, the court rejected the Government’s argument that Section
243(h) regulated only the Anorney General, and nod the President’s power
to regulate immigration through other government officials.” The coun
determined that under Section 1103{a) of the INA, Congress intended the
Attorney General to act as an agent of the President.™ Therefore, the
court doubted that the return of refugees 1o persecution "was forbidden

13 M

53 Ml m 1363

M, W

53, i ar 1366,

Sh HOC I 969 F.2d an 1366,
57. fd. sf 1358

58.

59,

&, fd

Gl HOE I, %49 F.2d ar 1360,

6L M
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if done by the attorney general but permitied if done by some other arm
of the executive branch.™

In the noted case, the Supreme Court first locked to the overall
structure of the INA 1o determine the appropriate scope of Section 243(h).
In particular, the Court addressed Section 1 103(a) which, according to the
Second Circuit, indicated an agency relationship between the Presidenm
and Attorney General.™ The Supreme Court, however, held that Section
1103a). along with other provisions of the INA. conferred particular
responsibilities on the President and other executive officers.” Thus, the
INA's reference 1o the Auomey General could not reasonably be
construed as applving 1o the President.™ Moreover, the Court found that
the reference 1o the Attorney General suggested that Section 1 103(a) only
applied 10 her ordinary responsibilities of conducting deportation and
exclusion hearings.” These proceedings, the court noted. fell under Part
V of the INA, which contained "no reference to a possible extraterritorial
application.™

The Court reasoned, however, that even if Part V of the Act did
not confine the Anomey General's conduct to the borders of the United
Stales. a presumption against the extraterritorial application of United
States” laws prevented the extension of Section 243(h) 1o the high seas.™
The Supreme Count held that the Second Circuit had incorrectly relied on
international conflict of laws as the sole basis for deciding not to invoke
the presumption.” Relying on Smith v. United States,” the Court
found that “the presumption has a foundation broader than the desire to
avoad conflict with the laws of other nations."™

The Supreme Coun then examined the language of Section 243(h).
In particular, the Court analyzed the phrase, “[t]he Attormey General shall
not deport or retumn any alien.”™ In so doing, the Court reasoned that

b3, Id

[

65 Sale, 113 5, Ch. a1 2559,
.

67, Id an 2560

gk, Id

L1 -

Th Sale, 113 5. O, s 2560
Vi Smith v, Unised States, 113 5, Cu 1178, 1183 0.5 (19933,
T Sale, 113 5. Cr ar 2560,
TE Id
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if the word return had its ordinary meaning, and therefore applied 1o
every alien regardless of location, the word “deport™ would be
redundant.”  Return would encompass the act of deporting by
definition.” Therefore, rather than find the phrase to be redundant, the
Court concluded that Congress merely intended both words to reflect the
tracitional distinction between two separate immigration proceedings:
deportation and exclusion.™ According 1o the Coun, Section 243(h)
prohibits the deportation of refugees within the United States, and
prevents the return of refugees excluded at the border.” Both
proceedings, the court noted, were domestic and had no extraternional
application.™

The Court found textual support for its interpretation of Section
243(h) in the history of the Refugee Act. The Supreme Count observed
that prior 1o 1980, Section 243(h) applied to aliens “within the United
States.”™ The Court further explained that in Leng May Ma v
Barber,™ it had imerpreted the phrase had been interpreted as including
only aliens that had physically entered the United States.” Thus, aliens
that had not crossed the border were not protected by Section 243(h)."
The Sale Coun concluded that Leng May Ma had created two distinct
classes of domestic aliens: those physically present in the United States,
and those detained at the border.”

Against this historical backdrop, the Supreme Coart found that the
1980 Refugee Act eliminated Lemg May Ma's distinction between these

T4, M

T, il

6, . ||hqldu1m.|h.:utcmd‘h Unaited Srages Bander are wahpedt B deporaion
proceedings. & US.C. § 1252, Aliens that have been detained at the border, or those
who have been temporarily paroled indo the Unibed States, are sebject o eaclusion
proceedings. § ULS.C.§ 1226, See Safe, 113 5, Cr &t 2353 08, Under each process,
an alien may he removed from (e Uniied States. Soide, 113 5 00 255253, Accondingly,
sliens within the United States are deponed, whereas abiens af the border are excluded,

Mo
77, Sale, 113 5. Cr ot 2560,

TR &t

70 K al 2561
5. Leng May Ma v, Barber, 357 LIS, 185, 185 (1958,

g1, Sale, 113 5 Cr. a1 2560-61.
A2 fd w2561
R
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clusses of aliens™ The Court held that by adding the word retumn, and
by deleting the phrase "within the United States,” Congress expanded the
protection of Section 243(h) to include aliens at the border.” The Court,
however, found that Section 243(h)’s protection did not extend past the
border region and, therefore, did not include Haitians on the high seas™
Furthermore, the legislative history of the Refugee Act did not contradict
this interpretation, leading the Court to conclude that “[ijt would have
been extraordinary for Congress to make such an important change in the
law without any mention of that possible effect.™

Similarly. the Supreme Count found nothing in either the text or
history of Article 33 indicating extraterritorial application.” In fact, the
Court found affirmative evidence to the contrary in Article 33's second
paragraph (Anicle 33.2), which permits a country to repatriate any alien
who poses o dangerous threat to "the country in which he is.""
According 1o the Coun, if the first paragraph of Aricle 33 (Article 33.1)
applied extraterritorially, the application of Article 33.2 would give rise
to a strange anomaly: a country would not be able to repatriate a
dangerous alien on the high seas, and would have to wait for the alien 10
reach its borders™ Thus, rather than hold Anicle 33.1 inconsistent with
Article 3.2, the Supreme Court found it more likely that because Article
332 applies 1o aliens in the country in which he is, Congress intended
Article 33.1 to apply domestically as well.™
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‘The Court found further support for its interpretation of Article 33
by the inclusion of the word refouler.™ The Court found that the French
word refouler means to repulse, repel, or drive back, and does not equate
to the English word return.”' Therefore, the Court reasoned that the
parenthetical placement of refouler next to return implied that return did
nof possess s ordimanly broad definition.™  Instead, refoider caused
reurn to assume a namow meaning that the Coun described as "a
defensive act of resistance or exclusion at the border rather than an act
of transporting someone to a particular place.”™™ Thus, the Court held
that within the context of Article 33, return had a distinct legal
construction that carmed no extraterritonial connotations.™

Finally, the Supreme Court observed that the history of the
Convention also mandated a narrow reading of Anicle 33.7 The Coun
noted that at a negotiation conference of plenipotentiaries, the Swiss
delegate stated that he understood “expel”™ and return 1o apply only 1o
refugees who had actually crossed a country’s borders.™ No delegate
disagreed with his view, and the remarks were placed on the record to
“dispel any possible ambiguity, and to reassure his Government.”™ As
such, the Supreme Court found that a consensus had been reached
between those nations in arendance at the conference.™ Therefore, the
Court concluded that the Convention’s  history also demonstrated that
Article 33 should not apply to aliens located outside a country’s
borders.'™
The Supreme Court's opinion in the noted case appears flawed in
two respects. First, several of the Coun’s conclusions are not grounded
in reasoned legal analysis. For example. when the Court examined the
text of Section 243(h), it found that return could not assume its ordinary

L R

0F, Jo af 2564,

04, A at 256364,

95 Erhe 1135 Croan 2564,
96 I

97, M.
1. {citin Immmmmuumnﬁhamnrﬂmmnﬂn
:t.m}m PERSOMS SUMMARY RECORD OF THE 35TH MEFT™G &t 12, LN Do

ACONE VSRS (July 5, 19500

o, ful mi 2566,
100, Safe, 113 8. O at 2566,

100, &t



2 TULANE J. OF INT'L & COMP. LAW [Vol. 2:317

meaning because it would render the word deport redundant.” Without
further explanation, the Court concluded that the inclusion of both returm
and depon reflected the traditional distinction between deportation and
exclusion proceedings.”™

Although it may be safely assumed that deport refers 1o the
process of deponation, it cannot be assumed with certainty that retum
refers solely to exclusion proceedings. If Congress intended Section
24%(h) 1o apply 1o no proceedings other than deportations and exclusions,
it is likely that Congress would have included the word “exclude,” rather
than the broader word: return. Therefore, the omission of the word
exclude implies a Congressional intent to give return a broader meaning
than exclude. Although the Court noted that the ordinary meaning of
return is 100 expansive, and makes deport redundant, it adopted a narrow
interpretation without adequately considering that Congress may have
intended a construction of return narrower than its ordinary meaning, yet
a broader definition than exclude. That is, Congress may have included
deport in reference to deportation proceedings, while including return 10
encompass exclusion proceedings as well as other immigration processes.

Similarly, the Supreme Coun failed to support its conclusion that
the history of the Refugee Act reflects a domestic application of Section
243(h). Although the Court grounded its analysis in Leng May Ma v
Barber, its reliance on the case is misplaced. In Leng May Ma, the Court
considered the 1952 version of Section 243(h), and held that the phrase
“within the United States” did not apply to aliens detained a1 the
border.'™ The Sale Court, however, used this holding as a basis for
concleding that by removing the words "within the United States,” the
1980 Refugee Act necessarily eliminated the distinction between aliens
residing in the United States, and aliens at border. The Court's
conclusion, standing alone, does not logically follow from the Leng May
Ma holding. The mere removal of “within the United States” in no way
necessitiles a finding that Congress may have intended Section 243(h) 1o
extend no farther than the border region. The Court should have
considered that by deleting this phrase, Congress intended to remove the
distinction between all types of aliens: those within the country, those at
the border, and those on the high seas,

The Supreme Court's analysis of Aricle 33's text is also
unconvincing. The Count found that since Armicle 33.2 contained a

102 fd
103, M
04, A



1994] RECENT DEVELOPMENTS 333

geographic limitation, Article 33,1 muost as well'™ Without such a
reading, the Court argued, a strange anomaly would arise: a dangerous
alien on the high seas would receive the protection of Aricle 33.1,
whereas one residing within a country would not."™ That result is not
anomalous. An alien floating on international waters cannol threaten a
COUNIFY iR & manner consistent with practical immigration concems.
Although the drafters could have expanded Article 33.2 1o include aliens
on the high seas, nothing is strange about requiring a country to wait for
an alien 1o reach its borders before deciding whether he or she is
dangerous. I anything, the temporary delay in repatriation follows the
design of Anicle 33: 10 provide refugees with the “widest possible
exercise of freedom. ™

The second major flaw in the Court’s opinion resis in its failure
1o follow basic principles of statutory construction. When interpreting a
stafute, words are to be given their ordinary meaning.™ If the words
are unambiguous, then no further judicial inquiry is required.'™ A court
may only stray from the plain meaning of a statute, and engage in other
canons of statutory construction, o determine whether a clearly expressed
legislative intent to the contrary exists."”

In the noted case, the Couri failed 1o abide by the fundamenial
principles of statutory interpretation. Without considering whether the
language in Section 243(h) was ambiguous, the Count immediately tumed
(o an alternate canon of stautory construction. The Coun apphed a
presumption against the extraterritorial application of domestic laws, and
required the Haitians to produce affirmative evidence demonstrating that
Congress intended to expand Section 243(h) to include the high segs'!

The Court’s invocation of the presumption  against
extraterritoriality is emoneous for two reasons. First, the presumption is
inapplicable because it constilutes a canon of stafuiory consiructon
"whereby unexpressed congressional intent may be ascertained. '
Congress® intent in its enacting Section 243(h) is clear. The Refugee Act
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rebuffed and reurned to Nazi Germany gas chambers.
Does anyone seriously contend that the United States’s
responsibility for the consequences of 1s inaction would
have been any less if the United States had stopped the
refugee ships hefore they reached our temtonal
waters....Such a contention makes a sham of our
international treaty obligation and domestic laws for the
protection of refugees.'™

By holding that Section 243(h) and Anicle 33 do not apply 10 the
high seas, the Supreme Couri released the United States from its
international obligation to protect refugees. Section 243(h) is now a
meaningless statute, and provides no guarantee that refugees will not be
delivered back into the hands of their persecutors. In light of the United
States's historic commitment to the rights of refugees, Congress should
amend Section 243(h) 1o conform with the core purpose of the
Convention: to provide refugees with the greatest possible nghts and
freedoms.'® Moreover, by interpreting Aricle 33 namowly, the
Supreme Court has blazed a trail for other nations that may, in the future,
question their obligations under the Convention. Congress should amend
Section 243(h) quickly to demonstrate that the United States” international
commitment 10 the protection of refugees does not depend on an alien’s
location. Rather, Congress should remember the §¢. Lows, and stale
affirmatively that the duty of nonrefoulement is grounded in a concern for
fundamental human rights, and not geographical line-drawing.

JEAN-PIERRE R. BOURTIN, JR.
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