THE FOREIGN CORRUPT PRACTICES ACT:
A COMPETITIVE DISADVANTAGE, BUT FOR HOW
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L IsTRODUCTION

Throughout the Cold War. United States foreign policy focused
primarily on national security concerns. The demise of the Soviet Union,
however, has diverted United States stralegic interests toward economic
competitiveness and international trade.! Mindful of this change of
prionties, the Clinton Administration is reshaping foreign policy to boost
United States exports in the hope of expanding the nation’s economy and
creating jobs.”  President Clinton remarked in a November 1993 speech:
“Today's exports are the hife blood of our economic growth. Since the
mid-1980"%, half our increases in incomes have been tied to exponts... If
you want 10 increase jobs and raise incomes, the only way to do it is w0
find more customers for each country’s product.”” Driven by this simple
and politcally appealing notion, the Clinton Administration formulated
& National Export Strategy consisting of three primary points: (1) remove
obstacles to trade; {2) focus United States global trade initiatives on the
fastest growing regions; and (3) create new international arrangements (o
benefit the United States and its pariners.*

In its efforts 1o focus on the fastest growing economies, the
Administration made a list of ten countries that are driving economic

. In acable sent to United States embassics. Secretary of State Warren Christopher said,
“Umited] S[istes] competitiveness and exports overseas have sssumed equal or grester
impostance in many areas of the world than the politicalimilitary comcerns that
traditionally dominated., priorities.” Terry Atlas, Trading Ploces: Business Mow Tops
UL, Giohal Priority, CHL Triz., Feb. 30, 1994, a1 1

1 In September 1993, President Clinion said in the announcement of his National Expert
Stratepy that;

[What we have today a1 bong last is a coordinaed, largeted, aggressive
expart strategy. | means growth asd joba and incomes Tor Americans.
Compared 1o car competitors, we have for 100 long had a hands-off
epprosch 10 exports. We have paid for it We now will have &
hands-cm partnership, driven by the market, gusded by 1he private sector,
limited where appropriste by governmental policy. bul clearly tailored

W help Americans compete and win i the world of wday snd
Tomormaw,

Bill Clincon, Remarks Annowncing a National Export Straiegy and an Exchange with
Reporters. 29 WiLY. Comp. Pres. Doc, 1918, Sepi. 29, 1993 [hercimaficr National
Expon Strategy]. See Bill Cliston, Remarks 1o the Semile APEC Host Commitice, 30
WLy, ConP, PREs. Do, 2395, Nov, 19, 1993 [hereinafier APEC Remarks];

3 APEC Remarks. sspro note 2

4, K
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forces in their geographical regions and of particular interest to the United
States.” These nations are:  Argentina, Brazil, Mexico, Poland, South
Africa, India, Turkey, South Korea, Indonesia, and the economic zone of
China. Hong Kong, and Taiwan' Although these countries possess
impressive growth rates and represent potentially lucrative markets for
American products and services, many are among the most corrupt
countries in the world, where bribery and “grease™ payments are de
riguewr in international business contracting.”

5. Amy Kaslow, U8 Targets World s Emerging Morkets for Badines, CHRISTIAN 51,
Mosmmor, Feb. 13, 1994, a1 1, The growth rates for the Latin American naiions ane:
Argenbina: 9.0% (19925 Brazil; -1.0% (1992)% Mexico: 16% (1992), Lotim Americam
Gimwih Up 2.0% in 1992, Piclup Seen, [D8 Save, Ini'l Bus. & Fim, Daily (BNA), Oc.
19, 199%: Second Look of FPerformance in J9; TOB'¢ Arvaia] ﬂ'rpur'l' Pourtw 53 Keva for
Furure, LATIN As, WKLY, RER, Apr. B, 1993, a1 162 The estimated real growth rates
in the Asian nations for 1993 amd 1994, respectively, are: China:  13.5% and 00095
Hong Kong: 5.2% and 3.0%; Tanwan: 6.0% and 6.2%: Indoneska: 6.5% and 6.7%: and
South Korea: 4.8% and 6.0%, Auan Ecomomies Predicted To Continge Growing, CENT.
NEWS AGENCY, Jam 24, 1994 jciting research and analysis by Sukura Institoie of
Rescaich).  South Africas -(L5%, Jerelym Eddings, Faciey an Econdesic Melrdowm, IFS
MNEWS & WoRlLD REP. Tul % 199%, af W India 5T%: fadia L-:,Hlm Crravit
Forecosr, COUNTRY RISK SERV., Aug. 1. 1993, Turkey: E0% Erecutive Sommary
Hightights, COUNTRY FORECAST, Sepi. 17, 1993, Polend, 4%, Marker Condirions in
Folamd fa 993 Bus. NEws IN PoLasn, Jano 31, 1994

B See rupre note 5,

7. Esklence of this comuption has been well documented.  See geaerally  Macwell
Cameran, A Stark Lesson for Latin Americon Democeats, OTTows Crmzes, Apr. 2,
1992, af All; Democracy, Mevican Srele, BLY. Tivps, Dec, 1, 1993, at 18; JBC
Intermational Country Rick Guide, The Amevicas, Reglonal Swrvey, Feb. 1991 Linds
Robimon, Protesting o Ofd Evil: South America’s Budding Democraries Are Rebelling
Agarns Corruprion, 1.5, NEws & Worlb REF., Aug. 31, 1992 a1 %; Barber Consble Jr.
el al, Ching: The Comiag Power —- A Troubled Relationshdp, FORBION AFF., Wintor
1954, a1 133 (Chinal; Louss Kraar, Ching: Struggle for Conprod, FORTUNE, Nov. 1, 1993,
at 137 {China); Edward Gargan, Scandal Taints Mdla s Move Tio Evoromic Liberalisalion,
MY, Tises, Jul 6. 1993, of D (Indsak; Sanjoy Hazarks, Jwdie Leader Faces Political
Banie, N.Y. Taes, Tun, 20, 1993 (India); Maggic Ford, Jakara io Launch Pifor Progect
for Major Foreign Exporters, BUs, Tiaes, July 8, 1993, at 3 (Indonesia); Wicsor Malle,
Swrvey of Inclomesis,  Fry. Toaes, May 13, 1993, & | {Indonessak Corruprion Believed
# b Rampand, PoL1sH News BuiLemy, May 6, 1993 (Polasd); Polesd: Corruption Rife
Among Public Officloly, RIECIPOSPOLITA, Aug. 16, 1993 (Poland); Tins Rosmaberg, Meet
the Wew Bois, Same i the O0d Boss:  Mow Poload's Nomenblenrg Learmed to Love
Capitalive, HARMER'S, May 1993, st 47 (Poland); Garth Adexander, U5 Firmy Barife
South Africa’s Murdles, Suse, Tives (Lonponi, Oce 3, 1993 (5. Africa): lohn Carlin,
Web of Covreprion Ensmares South Africa, INODEPESDENT (LoNDoN], Feb 23, 1697, a8 12
{5, Africa); Alan Fine, The Sirem Somg of Corruption, WORLD PRESS REV., Aug. 1993,
af 12 (8. Africa); Maddy Gibbs, Reforms o Economy Drow Wide Support. 5. CHINA
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The intemnational whiquity of such cormuption poses a unigue
problem for American businesses because the Foreign Corrupt Practices
Act (FCPA) prohibits all United States companies and their agents from
bnbing foreign officials.” The United States 15 the only nation in the
world with such a law." Since the FCPA’s enactment in 1977, United
Sistes business executives have complained that the law forces them 10
bear a heavy burden that their foreign competitors are not required to
carry.” In essence, these executives perceive the FCPA as a hindrance
in the international marketplace.

Given President Clinton's emphasis on removing obstacles 1o tride
@ demonstrated by the National Expon Strategy. and the
Administration’s concentration on expon markets that are renowned for
corruption, renewed debate has focused on the FCPA and bribery
sbroad." Two main factions in this debate exist: those who believe
that the FCPA should be repealed. and those who support the FCPA and
believe that the rest of the world should adopt similar laws.

This comment focuses on four areas of the Foreign Corrupl
Practices Act in an attempt to shed light on the present debate. First, this
comment explores the origins of the Foreign Corrupt Practices Act and
discusses its structure and practical application. Second, it addresses the
difficulties that have accompanied compliance with the FCPA, and the
failure of the 1988 Amendments 1o alleviate these problems. Third, it
discusses current views regarding the FCPA's effects on American
competitivencss abroad.  Finally, it addresses the United States
government’s efforts to improve American competitiveness, with special

MORSING PosT, Oct. 2, 1993, @ 1 (5. Koresk; Ed Paisdey and Adam Schwarz, Bold As
Brass, Fax E. Ecos. REv, July 16, 1992, at 62 (5. Kowes): Lee Su Wan, South Korea
Fromulgates Ani-Corruption Political Lows, REUTERS, Mar. 14, 1994 (5. Korea)
M@m Cuttined w0 Fight Cormuprion, BEuma REV., Nov, &, 199Y, st % Hioshang
Amisahmadi, siam, OUf and the Wesr, MiD. B ExeC. REP., Jan. 1993, at 9 (Turkey).

B. Foreign Corrupe Practices Act, Pub. L. No. 95-213, 91 Siat. 1464 (1977 {eodified at
15 US.C. 8§ 7Ba: 78m: Thdd-1: TRdd-2; TRV {198%)) [hereinafter FCPAJL

. Michae! Richardson. LS. fo Seek Anti-Bribery Treary: Firma® Complainn May Give
T Idea o Mew Life, Iv*s HERALD Trip. July 8, 1903,

Mk M For example, inoa pasel discussion with Seceetary of Siate Warren Chiistopher,
_le Tayhor, Vice President for Government Relstions of the American Buasiness Council
in Simgapore siated that "a widespread feeling that owr competition from other industrial
cousries [exists], whene wuch behavios is not restrained by criminal penalties, uses bribery
a1 0 iool 1o compete with LS. comgasics for government tenders.” i

1L, See, e.p. Clinton Embarks on Broad Review of U5 Frade Low < Anti-Bribery Act
Under Scrmiimy, FIN. TIMES, Jume 10, 1993, af f,
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emphisis on its aggressive pursuit of an intemnational agreement modeled
after the FCPA.

1L THE FOREIGN CORRUPT PRACTICES ACT OF 1977

A. Background

In the mid-1970°s, improper payments by United States
corporations 1o foreign officials became a hot topic in Washington D.C..
Following Watergate and the Lockheed Scandal” the Secunities and
Exchange Commission (SEC), charged by Congress and spurred on by
the scandal-hungry press. conducted a widespread investigation inio
“questionable”™ payments to foreign officials by American companies."
Assured that no actions would be brought if they voluntanly complied
with the SEC's investigation,” over four hundred companies, 117 of
which were Fortune 500 companies.” admitted 1o making substantial
bribes to foreign officials.” The disclosed amounts were startling. The
largest total payments came from Exxon ($56.7 million), Northrop ($30.7
million), and Lockheed (525 million).” Congress responded by
proposing the Foreign Corrupt Practices Act (FCPA or Act), which

12. s phe Take, ECONOARST, Mov, 19, 1988, Former Japanese Prume Muarster Kakuei
Tanaks was convicted m 1983 for sccepting 51.7 million m beibes from the Lockhesd
Corporation 1o promole the Amenican company's jetleners and anti-sshmarine planes.
Forced o resign from ibe position of Prime Minisier in 1974 after disclosure of the
Lockheed scandal, he was arrestad in 1976, Tanaka is currently appesling the conviction.
dee Robert Yates, Tuongka re Tale | Law Shor, CHIL THIE., June X3, 1985, Supreme
Court Tukes Up Tomrka Appeal, REP, FROM JaPax, Oct, 9, 1992

3. SECURITIES AND Excilascy Cowms, 4 Coso, I0Sess. HEPORT ON
CUESTIONABLE AND [LLEGAL CORPORATE PAYMPENTS AND PRACTICES (Comm. Pring
1976} [hereinafier SEC REFoRT].

14, See ep. SEC (Mfers Ammesry In Corpovate P, Bus. WEEK, Aog.. 1975, a1 30,

15, Houvss Cosos. 0N INTERSTATE A FOREIGH COMMERCE, UNLAWFUL CORPORATE
PAYMENTS ACT OF 1977, H.R. Rer. No 640, 95th Cong | 1st Sess. 4 (19770

It A “bribe® |5 defined as any money, goods, right m sction, property, thng of value,
or any prefenment, sdvantage, privilege, or emaluments, o asy promise or undertaking
b give any, saked, given, or accepied, with a corrupd intend to induce o imfluence action,
vole, or opifion of person in any public or official capacity. A gift, not necessarily of
pecuniary value, Bestowed 16 influence the cosduct of the receiver.  BLACK'S Law
DecmosARY |73 (Sth ed. 19795

17. G. OmEanas & D. Wivpsos, The Fortios COREUPT PRACTICE ACT:  ANATOMY
OF A STATUTE 122, 173 {19&2),
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passed with little debate in 1977." In general, the FCPA prohibits
bribery of foreign government officials. requires addinonal accounting
measares, and grants enforcement responsibilities jointly 1o the SEC and
the Department of Justice.”

B.  The Structure of the FCPA

The FCPA is composed of three main sections.™  Section 102
amended Section 13 of the Secunties Act of 1934 10 require
improvements to the sccounting and record-keeping systems of publicly-
held corporations (lssuers) registered under the Act of 1934 Together,
Sections 103 and 104 explicitly prohibit both bribery by lssuers and
“domestic concerns™ other than Issuers.™ Domestic concerns are defined
broadly to include all United States citizens and residents, as well as any
entity whose principal place of business is either in the United States, or
u:mrpl:n::d under the laws of a state or commonwealth of the United

Th: Department of Justice is responsible for criminal enforcement
of the anti-bribery provisions of the FCPA, and for civil enforcement of
the provisions contained in Section 104 respecting domestic concerns,
their officers, and stockholders™ The SEC is responsible for civil
enforcement of the anti-bribery and accounting provisions of Sections 102
and 103, with respect to Issuers.”

18, FCPAL supva note 8.

19, il

2. See penerally A Fremantle & 5. Kastz, The Foreige Corrupr Proctices Act
Amendmeny of J985, 33 INT°L Law. 755 (1969

21 15 USC § Temib,

2 M

I3, M5 TEM-hI), "Domestic concern” means: (A) any individual who i a citizen,
national, of resident of the United States; or (B) any corporation, pamnership, association,
Joint-iock company. busises s, whincorporated coganizalion, or sole propriclorsbip

which has 18 principal place of business i the United Sigles oF 8 18TiSory, possession,
or commanveealih of the Unided Setates, fd

24, M. §E TRAd-2 (2], THmib), TRIT.
25, AL §E TEdd-1. TR
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% The Accounfing Provisions

The FCPA accounting provisions ultimately serve the same end as
the anti-brnibery provisions. In a 1976 repont, the SEC disclosed that
many large corporations maintained “slush funds™ that were “off the
books.” in order to make bribes to foreign officials™ The SEC
recommended that Congress require more in-depth accounling measures
o make it difficult to disguise or hide slush funds.” To this end. the
Act requires every Isseer: (1) to make and keep books, records, and
accounts, that in reasonable detml sccurmiely and foirly reflect the
transactions of the Issuer: and (2) o devise and maintain a system of
internal accounting contrals sufficient (o provide reasonable assurances
of management control over firm assets,”™ These requirements ensure
the existence of a "paper trail® that improves corporate accountability and
serves as 4 mechanism for detecting illegal payments 1o foreign
government officials.”

. The Anti-Bribery Provisions

Five elements comprise a violation of the FCPA anti-bribery
provisions. Although the Act discusses domestic concerns and [ssuers in
different sections, the elements of bribery are the same for both:™

(1y  the firm or individual has made use of the mails or
any means of interstale commerce;

{2) comuplly;

(3} in funherance of an offer, paymeni, promise (o pay,
or authorization of the payment of any money, or
offer, gift, promise 1o give. or authonzation of the
giving of value;

26, SEC REPORT, suprar note 13, at 23, 24 Prevention of the Concealmemt of
Questomable or Mlegal Payments, Exchange Act Release Moo 13, 185, 1l Scc. Docket
1514 (19T7h

27, M

., 15 LLECE Tamdbi2HA).

M N

0. Id §§ TBdd-1in), T8dd-2ia).
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(4) 1o any foreign official” or foreign political panty or
any candidate for foreign political party:

{5} while knowing or having reason to know that the
purpose of the payment was to influence any official
act or induce the official to use his influence to assist

the domestic firm or individoal to obtain or retain
business.”

The most controversial and ambiguous part of the FCPA, as it was
enacted in 1977, was the objective scienter requirement of “reason to
know."" This standard was especially problematic for United States
businesses that employed intermediaries. A violation of the law occurred
when a person made a payment who knew or had reason to know that all
or a portion of the payment would be used to bribe foreign officials.”

Business executives argued that the objective reason o know standard
was impractical. given ithe complexity of international business
transactions.”

Anocther controversial aspect of the FCPA was Congress” failure
to proscribe all bribes. The Act permited “facilitating™ or grease
payments by excluding from the definition of “foreign official™ those
whose duties were essentially ministerial or clerical.™ Thus, giving a

3. “Foreign official” & sy officer or employee of a foreign governimenl of any
depanimend, agency, of mstramentality thereof, or any person scting in an official capacity
for or om behalf of such govermnment or depariment. agency, of instrumentality. Such 1erm
dors ot inchade any empliyee of a forcign govemnment of any depanment, agency, of
mstramentality thereol whose duties ere esseniislly miniernal or cleccal.” [ §
Thdd- {2

il ol

33 IC. Bhiss & GJ. Spak, The Foreign Corrupd Proctices Acy of 1958 Clergication
or Eviseermtion” 30 Law & POL"y INT'L Bus. 447, 448 (1989),

3. 15 USC § THAI-1(al3) (emphasis addad).
34, Blins & Spak. rupra sole 33, of 448,

36 15 USC 4§ Thdd-lib), THAd-2b).  See ol John Impert, A Progrem for

Compliance Witk the Foreign Corrupt Praciices Act mnd Foredgn Law Rentricrions on the
Use of Sales Agener, 24 INT'L Law, 1009, 1005 (18980,

The defimition of facilitating, or grease paymenits., which were permitied
in the onginal 1977 FCPA, depended apon the idemaity of status of the
fercipn official who was the liimate payee, Foreign officials o wham
payments were kegal comsiaed of those wibose dulbes were “esentially
manisenal of elerical’ Thus, in order bo benefil From the exemption of
presse payments 10 minoe forcign officialy, @ was secessary o
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government office clerk a ten dollar grease pavment to speed-up the
bureaucratic process of extending a visn was permitted. but giving a
foreign minister of transportation twenty thousand dollars 10 secure a
construction contract was illegal. In this example, the law is clear and its
application appears (o be straightforward. In practice, however, business
executives often found themselves in 4 gray area in which distinguishing
i grease payment from a prohibited bribe was a difficult task fraught with
ambiguity and the danger of criminal penalty.

111, [988 AMENDMENTS TO THE FCPA ANTI-BRIBERY PROVISIONS

A, The Ormnibus Trade and Compelitiveness Act

After numerous attempts to reform the Act and subsequent
proposed amendments, Congress finally amended the FCPA as pant of the
Omnibus Trade and Competitiveness Act of 1988 (1988 Amendments).”
These Amendments primarily changed the knowledge requirement and the
definition of grease payment. Congress also added several affirmative

defenses and increased the penalties for violation of the Act The
impetus for change stemmed from the Amencan business community s

determine whether their duties wene ministerial or clerical as oppossd
to palicy-making. This distinction was hot always evident, particularly
in unfamilisr cubluses, and might kave required o bocal admisistrative

Law opimion from cownsel

&
37, Fremantle & Katz, ngpre note 20, ot TS50 n, 27

5. 2763 imroduced by Senmor Chefee, May 23, 1980 reintrodaced by
5. T08 om Mar, 12, 1981; on Feb. 3, 1983, 5§ 414 was mniroduced by
Senalor Heine and co-sponsored by My, Chefee; on Mar, 16, 1983,
Represeneative Mica introduced HLR. 2157, on Feb. 7, 1985, Scenator
Hedne introduced 5. 430, which was kleniscal in substasce go 5, T08 and
5. 414; on O, 8, 1985, a group of Represeniatives led by Congressman
Bobor Michel moduced HE. 3522 of which tigle 14 peoposed
smendments o the FCPA; on Mar, 12, 1986, Representative Mica
introduced HR. 4389 to replace 1he FCPA, pomichs of which wene
incorfporaled into HL R, 4800, ihe (dmnibus Trade Packege of 1986, and
subsequendly into HR. 3, introdisced Jan. 6, 1987 HER. E$, infroduced
Jon, &, 98T, was similar to 5, 708, 5. 414, and 5. 430,



298 TULANE J. OF INT'L & COMP. LAW  [Vol. 2280

perception that the Act was needlessly ambiguous and competitively
disadvaniageous.

B.  Reason fo Know

The FCPA onginally prohibited any payments made while
knowing or having reason to know that they would be used to bribe
foreign officials.™ This language was designed to prevent a defendant
from avoiding criminal liability by ignoring reasonable indications that
an agent or intermediary was engaged in illicit bribery ™

The knowledge standard was criticized by many business
exccutives.®  For example, sei-up and marketing efforts necessary for
large sales often take months or years. Therefore many companies find
it economically advantageous to use local representatives instead of
mainizining American agents abroad.” These representatives, often
called “sales agents.” typically receive a fee contingent upon a sale.”
If reason 1o know was construed broadly under the FCPA, as originally
enacted, the question arose as to whether the engagement of amy local
sales agent would be suspect in a country thought to be corrupt. thereby
inviting heightened scrutiny of all business efforts in those nations.”
Also questioned was the extent to which legitimate reasons for engaging
‘?‘E’WIWMMMHm: sales agent later engaged in
h'h"r",' These questions chilled legitimate business effornts because
companics operating abroad deemed the risk of FCPA liability 10
outweigh the benefits.

The language “reason 1o know" was removed from the Act in
1988, leaving only the subjective element of “knowing.” Some notion of
an objective standard remains, however, as is evident in the amended
FCPA's definition of knowing:

B ISUSC § 78dd-1ayd.
% M

4. Impen, mpra note 35, g 1013, 1014
41 O w103,

42,

4%,

44, I

45, GREANIAS & WINDSOR, mupro note 17, & 122,
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(A) A person’s state of mind is “knowing” with respect
to conduct, a circumstance, or a result if -

(i} such person is aware that such person is
engaging in  such conduct, that such
circumsiance exists, or that such result is
substantially cerfain 10 occur;, or

(it} such person has a firm belief that such
circumstance exists or that such result is
substanrially certain 10 occur  (emphasis
added).*

The Conference Report on the FCPA indicates that the conferees
agreed “simple negligence” or “mere foolishness”™ should not be the basis
for liability.” The Report, however. is clear that "willful blindness” or
“deliberate ignorance” should be included in the definition so thar
"management officials could not take refuge from the Act’s prohibitions
by their unwarranted obliviousness to any action (or inaction), language
or other "signaling device” that should reasonably alert them of the "high
probability of an FCPA violation."™™ The basic problem with such a
knowledge standard, however. is that once a bribe has occumed, hindsight
reveals that it was highly probable that a bribe would have, and in fact
did, occur.™ Although the amended standard of knowledge is narower,
business executives are still faced with many of the same difficulties
relating to uncentainty and ambiguity.

C. Grease Payments

As originally enacted in 1977, the definition of facilitating or
grease payments depended upon the status or identity of the foreign
official who was receiving the bribe, The Act exempted bribes to foreign
officials who performed ministerial or clerical duties, but not  bribes 1o
other foreign officials,” The distinction between the two types of
officials, however, was not always apparent.”’ The 1988 Amendments
simplified the old test by basing permissible bribes not on the person to

46. 15 US.C § 784d-2h 3.

47, HR. Cowr. Rer. No. 576, 100ch Cong., 2d Sess, 919, 920 { 1988),
48, Id

49, Impent, supra note 36, a1 1014

0. 15 US.C, § 78dd-2(dN2).

31 See, e.g., Impen. supra note 36, ot 1015,
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whom the payment is made, but on the purpose for which payment is
made. The Act also incorporated a general exclusion for payments 1o
procure “routine govemmental actions” by any foreign official”
Routine governmental action is defined as general bureaucratic tasks
foreign officials ordinarily perform, such as processing visas and
obtaining permits.”

To safeguard the general rule. the defimmion of faciliating
payvments excludes any foreign official’s decision to award new business
o or 1o continue business with any given parl:,r."" As with the
amendment of the knowledge standard, this amendment may have little
substantive effect because such payments are likely to be made by local
freight forwarders, customs agents, or other service organizations without
the knowledge of the United States client.™

il Affirmative Defenses

The 1988 Amendments added two affirmative defenses. First, the
payment of a gift, offer. or promise of anything of value is lawful if the
writlen laws and regulations of the foreign official’s country permit such
payment.® This amendment, however, has little significance, because

52 15 WES.C. § TEAd-Nhuaia)
53. M The definition of “routine governmental action” is:

an action which is ordinarily and commonly performed by a foreign
offsciad in -
(it obtainisg permits, licenses, or olber official documents 1o
qualify & person b0 do business 16 a lareign country.
fi) mmnl povernmental papers. such as visas and work

) processing police protection, mail pick-up and delivery,
of scheduling inspections associated with cosiract
performunce of inspections related 1o transit of goods
BCfas couniry;

liv}  provading phone service, power and waler supply, loading
and unloading carpo. of protecting perishable products of
conmodiises from detcriceation; of

v wcions of & similar nature,

I
M,

55, Impen. mprs note 36, ot 1015
3h 15 USC § TEBAd-2icu 1}
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it is hard 10 imagine any overzealous prosecutor claiming a payvment as
a bribe that the laws of a foreign country would explicitly permit.”
Second, it is an affirmative defense that:

the payment, gift, offer or promise of value that was made
was a reasonable and bona fide expenditure, such as travel
and lodging expenses.. . directly related to -
{A) the promotion, demonstration or explanation of
products of services; or
(B) the execution or performance of a contract with
a foreign government or agency thereof.™

This defense reflects the Department of Justice's existing policy that
payments are nol considered cormupt if they are used 1o reimburse foreign
officials for visits or tours of manufacturing facilities.™ Therefore, this
amendment also represents no significant change from prior Law.

E. Penalties

The 1988 Amendment increased the penalties for violation of the
FCPA. The maximum fine for a corporation was increased from one
million to two million dollars, and the maximum penalty for an individual
was increased from ten thousand to one hundred thousand dollars.™ The
possibility of imprisonment for up to five yvears remained unchanged.
Individual corporate emplovees. however, may now be convicted even
when the corporation for which they work is not found to have violated
the FCPA."

F. International Agreement

The final section of the 1988 Amendments to the FCPA required
the President to pursue the negotiation of an international agreement
among the members of the Organization of Economic Cooperation and

57. Impest, supva note 36, a2 1016
A8 15 USC § "8dd-HenI)

3, lmpent, supra pote 36, al 1016,
B0. 15 US.C. § TEdd-2(g).

6. M.
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Development (OECD)™ that would prohibit citizens of those countries
from engaging in the activities that the FCPA proscribes.”’ This section
also directed the President to repont to Congress on the progress of these
negotiations within one vear of the FCPA’s enactment.™ Some
commentators thought the United States might scrap the ant-bribery
provisions of the FCPA altogether for the sake of competitiveness, if the
international negotiations were unsuccessful.” As will be shown in the
subsequent discussion, the United States has not been successiul in its
efforts to obtain an intemational agreement prohibiting bribery and, being
the only nation with a law such as the FCPA, is concerned that the FCPA
negatively affects American economic competitiveness.™

IV. FCPA'S EFFECTS 0N BUSINESS AND COMPETITIVENESS

A Reactions io the FOPA

It is impossible 1o know with certainty the effects of the FCPA on
United States business abroad. Therefore, anecdotal evidence and
subjective impressions form the basis for the most commonly-held
opinions.  Numerous American business executives claim that their
companies lose valuable foreign government and private sector contracts
because of bribery by their forcign competitors,”  Others believe that
the FCPA has had no effect on United States business abroad.™® A third

62. Cosvenition on the Organization for Boonomic Cooperation and Development, Dec
14, 1960, 12 UST. 1725, BB UNTS 179 [herinafier OECD]. The OECD was
established in 1960 and cusvently comsists of 24 indwsirialized nations. The member
Pubiond are: Austrabia, Austria, Bedgium, Canada, Denmark, Finland, France. Germany,
Greece, hoeland, Treland, baly, Japan. Lunembeurg, Netherlands, New Zealand, Norway.
Portagal, Spair. Sweden, Switzerland, Turkey. the United Kingdom, and the United Staies
of Amenca, [d

63, See 15 USC § TRdd-1.
L

63. Fremanile & Kate. supra note 20, 31 764 (citing Cogp, CoUNS. INT'L ADVISER.
SFECIAL REP., Ot 1988, at 4 (comments of Eric Hirschhoen)).

66, Warren Christopher. A Foreign Policy That Strempibens America’s Economic Future,
Remarks a1 the National Foreign Policy Coaference for Senior Business Execulives.
Washington, DLC., Ot 20, 1993, fn Dep'T 5T, DispaToH, Mov, 1, 1993,

67, See. e, Richardson, supra mote 9,

68, See On the Take, supra note 12 Studies condected by Mr. John Graham of the

Unaversity of Soathern California snd Mr. Mark McKesn of ihe University a1 Frviee
waggest thal the bavinessmen’s crics of pain arc exagperated. (.
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view is that even if some business is lost, the cost is worth the moral gain
pssocigted  with maintaining honest behavior in  United  States
businesses, ™

8 The FCPA ar a Comperirive Disadvaniage

For citizens and companies in Japan, Germany, Britain, and other
countries, the bribery of foreign officials is not only legal, but also
x-deductible.” Consequently, many United States business executives
claim that the FCPA is anachronistic in an era of increasing infermational
rade.” For instance, R. John Cooper, Executive Vice President and
General Counsel of Young and Rubicam Inc.. a New York advernising
agency, believes that the FCPA 15 omdated because it was enacted at a
time when the competitive position of United States companies in the
world was much stronger than today.” In 1970, the United States was
the source of sixty percent of the world's foreign direct investment. as
compared to only twelve percent in 1984."  Japanese, European, and
East Asian companies have become significant factors in the global
economy, thereby diminishing the economic hegemony of United States
companies.

Given the increased international competition, Cooper believes that
the United States should reexamine the FCPA™ Young and Rubicam
and three of its executives were indicted under the FCPA in the late
1980°s.  As a result, they are now among the group of businesses
exceedingly cautious in their dealings abroad.™ [In fact. Young and
Rubicam now has a company policy that forbids facilitating or grease

B9, Andrew 5|rign', Etkics: are Srandards Lower Querseas?, ACRONS THE BOARD, SepL
15a].

T O rhe Take, swpra pole 12, See Frank Vogl. L85 Masr Mol Corrurifion - Abroad,
LY. TiMES, Mow, 20, 1593, a2 |3,

L. Simger, ruprg node 69, ot 310 "I's bke the antitruss lews in many ways. The world
has passed it by," I (quoting Willism Norris, former Control Data Chicf Exccutivel,
The antiiresi laws, emacted at the tam of the century. originally embodied o sirong eibical
chement: The povernment did not want the madion"s large “truats” 16 take sdvanksge af
avernge Amerscan consumers and small businciscs.  Some crifics arges that the laws
worked well when 1he United States was an isolated economy, bul now the aniairist laws
inhibit lorge United States companies from competing effectively shoad. A4

72 M

T3 M

T4, Simger, supra note 69, ar 31

75, United States v. Young and Ribicam, Inc.. 741 F. Supp. 334 iD. Conn. 1990).
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payments, even though these are expressly permitted by the FCPA®
Given the FCPA's ambiguous nature. many business executives choose
o err on the side of caution, thereby pussing up or losing business deals
abroad.” Worse vet, some companies are likely to avoid potentially
lucrative markets having a reputafion for corruption, rather than deal with
the difficulties of complyving with the FCPA. John Kamm, an Amencan
businessman in China, believes that vou thould forego doing business in
China if your corporation has a policy prohibiting the payment of
bribes. ™

Unfortunately, the countries that often provide the most dynamic
markets for United States businesses are also those most fraught with
comuption. For example, Indonesia, one of the Clinton Administration’s
top ten business prospects. is considered the most corrupt country in Asia,
according 1o a March 1993 poll of business executives (Hong Kong
Poll).”™ Indonesia is a market, however, that United States firms simply

6. Simger, swprn note 65,
. &

T8, Lucinda Home, LS. Cormuprion Laws “Hurr” Firms in Chisa, 5. CHINA MORNING
FosT, Wov. 11, 1992 @ 1.

9. Richardson, supra mote 9 (citing survey in March 1993 of 74 senior executives of
banks and corpotations is East Asia by Political and Econamic Risk Consultancy Lid. in
Hong Kongl. Respoadents in the Hong Kong Poll were asked 10 rate countries on
cosTuption risks ranging from 0 (8o problem) to 10 {extremely sericus),  Indomesia
received the highest score of 847, and Chigs received 2 769, fid  See olio S
SCHLOSSSTEIN, ASIA'S NEW LITTLE DRAGONS, THE EMERGENCE OF INDONESIA,
THAILASD. AND MALAYSIA BS (1991). Mr. Schlossstein relates an account of a typical
caie of “fee” payments in Indosesia:

‘Let's say a foreign government wants 10 demanstrate o new helicopler
h’l’l]'lll!‘ Indonesian army,” my informant [a ranking foreign odficial] wend
oa. “Firsl, the officer in charge will collect a "demonstration fee” of
$1000 from the foeeigners, put 3 few dollars in his own pocket, and give
some 80 his superions, io his subordinases, and 1o his poers. Then he'll
st asade an amount for the “Widows and orphans’ fund, which is used
o help pay for birshs, weddings. and funcrals in the department. Then
the equipment pets demonsiraicd. If the Indoncsians decide 10 buy it
A PIOCUTEMER] CONIAC is megotiated, and 10 percent is paid o the locsl
agent who amanged the des) in the first place. There i always an
agent. maybe a retired army officer, perhaps an influential hasinessiran,
The agent then makes the appropriate diseribations throughout his
hictarchy. When you have a comract wonh $500 million or $1 billion,
Wi percent b ma small change."
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cannot ignore. With a population of nearly one hundred-ninety million
people. Indonesia is a remendous market for United States purvevors of
advanced phone and power grid systems, among a mynad of other
products.” With such vast infrastructure needs, developing countries
like Indonesia provide United States firms with the opporunity for
enormous sales. They are also markets in which bnbery is tolerated and
often expected. American business executives contend that American
companies are forced to compete on an uneven playing field. since other
nation’s firms are nod constrained by criminal anti-brbery laws,

Chher countries such as Russia, are potentially lucrative misrkets
in which, by most accounts, it is impossible to conduct business without
bribery." China presents United States firms with similar difficulties.
China's rapid economic growth has been accompanied by a huge increase
in official graft in which demands for kickbacks are becoming not only
more common but also more exorbitant™ Cultural differences are also
problematic in countries like China. For example, business executives
often find it difficult to determine whether standard business ransaction
payments in China are legal under the FCPA."

The vagueness of the FCPA becomes especially troublesome for
small businesses unable to afford the legal fees necessary 1o ensure
compliance with its terms™ President Clinton himself has pointed out
that most of the job growth in the United States is in small and medium-
sized companies.™ In his National Expont Strategy, announced in the

B0, Kaslow, supra mote &
Bi. Mancy Dumne, Chinkon Embarky on Brood Review of U5 Trade Law - Anni Bribery
Acr Dader Scruning, Foo Tiees, June 10, 1993, a &

B2 Richardson, swpra noie 9 citing servey in March 1993 of 74 sensor enecutives of
banks and corporations in Exst Asia by Palitical and Economic Risk Consuhancy Lid. m

Hong ﬂm],

83, Horme, swpra nobe TH. af |,

B4, fd

B, Matiomal Expon Sirategy, supea note 2. President Clinton sajd:

Most of e job growth in Amstica is in small end mediam sized
companies.  Mow, many of thoe, io be see, e supplyisg bpger
companies; mamy of hose are i high-tech areas where they"ne already
staned to euports.  Bai many of them are basically stasd-alone
apcrations (hat sell 1o compasmics i America snd could sell o
companies overseas, bt don't know how o dis Bl think dn's teo much
hassle., haven't really figared owt the financing, the paperwork, the
market-opening mechanisi.
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fall of 1993, Clinton stressed that the government would take sirong
measures 10 cnable United States firmis 1o conduct business abfoad more
effectively.® Although Clinton did not explicitly mention the FCPA, the
Administration is keenly aware of the competitive disadvantage faced by
United States firms in countries that tolerate corruption.”’

C The FCPA as a Negligible Influence on Business

Chher commentators believe that the complaints of the Amencan
business community are unfounded, and that the enactment of the FCPA
has not caused business to suffer. A study by John Graham and Mark
McKean of the University of Southern California and the University at
Irvine, respectively, most persuasively evidences this belief.™ By
companng the United States’ share of exports in countries considered 10
be comupt versus the share in countries considered to be non-cormupt,
Graham and McKean conclude that the United States’ market share has

Id
B&. M.

1. Christopher. supra note 66 Secretary of State Christopher said:

Itl-l"-_'t long been comcermned about the adverse cffects thai corrupl
practees by others have o U S expars in {oreign maskets. | was
concemed about this when | was in govemment in the lae 197075,
Reports | bave suggest that our companies are bosing bundreds of
millions of dollars in contracts every year because their non-American
competitors ar able 1 bwibe foreign officials while American
sompanics e bound by our Foreign Corrupt Practices AcL

i
B8 See On the Take, supra mote 12

Stdics by Mr. John Graham of the University of Southem Califomia
= Mr. Mark McKean of the University st Irvine suggest that the
bussnessmen’s cries of pain ane exagperated. Using information from
Americsh embassbes in 4 counitries that bogether account for fouar-fifths
of America’s exports, Mr. Graham divides the coumtries info Do
Eroups- one where bribery is endemic, the oller where i is nol, He
then chocks the embassies” impressions sgalmst Amenican press fepors
o btsbery. which broadly confirms the corrupt/non-cormupt classification.
He has found that in the eight years afler the FCPA was passed.
Amexica’s share of the impans af comupt countries actually grew as fast
% W3 share of the imports of nos-comapt cnes.
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increased by a roughly equivalent percentage in both categories of
countries,” From this they inferred that on an aggregaie basis no
business has been lost due to the FCPA.™

LS, % Share of U.S. % Share of
Impors of Impors of
Near Corrupt Countries Non-Corrupl Couniries
1977 17.5 13.8
1978 17.8 13.6
1979 18.6 12.9
1980 18.6 13.7
1981 19.1 14.8
1982 189 14.8
1983 18.7 4.6
1984 18.2 4.4

This study, however, is far from conclusive. First, the categones and data
are based on highly subjective impressions of what constitules a cormupt
practice. Second, the countries within each category have expenenced
quite different rates of growth, a variable not considered.” Thus, it is
possible that but for the FCPA, total United States exports would have
increased more in the corrupt countries than what has actually
occurred.” The subjective nature of the data illustrates the  pninciple
problem in determining the FCPA's effects on United States sales
abroad.™

9. M See lmpern, supra note M
Q). Impen, supra note 36
21, fd

or M
91, M Onoibe subject of knowing the effect al the FOPA. Mr, linpert stales

la the end the effect of the FCPA is unknowsble in mdividas] cases of
kot business because sucoesaful beibery by ihe winming competitor, if
it has actually occurmed, can almost ever be proved.  Short of proof
"beyond o resvonshle doubt,” sellers realite they have inibe chaice but
o keep quict.  Public specalaiion by ihe losing bidder that ihe winmer
paid o hribe & likely 1o cam the enmity of the pubilic official whe ase
the warget of the complsint. While the loser may gaim same psychic
satisfaction, the loser is anlikely bo gain any funsre business. This it is
unrealistic to expect, as one commentasor has suggesoed, that il a
camspany i harmed by & compelilos’s bethe to a foreign gavemmeni
afficial, the damaged company is likely to provide helpful informaticn
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D.  In Defense of the FCPA

Some commentators believe that the United States and its
companies should maintain honesty and fair dealing, even if other
countries do not embrace these values, and even if it may be
economically disadvantageous 1o do so. Donald Peterson, former
Chairman and Chief Executive Officer of the Ford Motor Company,
maintains that a company can prosper while adhering to high moral
standords.™ He states: “It's difficult. You'll be tested constantly, and
at times you'll think you"ve lost business. But if you have a service that
they want, they’ll come around.™  Similarly, Gene Laczniak.
management professor at Marquette University in Milwauokee, admits it
15 a dafficult tradeoff, but generally believes the United States public does
not wanl its companies o pay foreign officials huge sums of money to
secure business.™

Some view the FCPA and the values it embodies as a competitive
advantage. John Swanson, a Senior Consultant of Communication and
Business Conduct at Dow Coming Corporation, tells how high business
standards once overcame an inferior product.” Dow Coming received
numerous complaints regarding its response time and the quality of its
product, but Dow's customers granted the company a threc-year grace
peniod to improve their products because of the company s reputation for
integrity.®  Swanson believes the customers might have taken their
business to a foreign competitor were it not for Dow's high ethical
standards.”  Given Dow's experience, Swanson would not want to sec

United States businesses reduce their standards to meet those of
others. "™

to the SEC or the Depariment of Justice™ O the contrary, the kser will
Eripe privately and perhaps give up on that particular maskel.

M. icitang Rote, Clayew Petrolrum Corp. v. Ocidensal Pervoleum Corp.: Skowld There

ﬂ'ﬁf"‘"”“ Exception to the Act of Staie Docrrine?, 17 CORMELL INT'L L), 407, 422
1

4. Singer. iupra note 69,
85 Id
96, Kd
97 M
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S Sanger. supra note &,
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On occasion, the FCPA can have practical advantages. For
instance, in negoliations of a joint-venture in China in 1993, the
American firm Colgate-Palmolive found the FCPA quite wseful.™
Chinese negotiators demanded that the joint-venture agreement provide
jobs for their relatives and free trips abroad. but Colgate representatives
were able to deny these demands primarily by referring to the FCPA'™
No doubt it was convenient 1o have an American law (o use as a
scapegoat when denying China's requests. One can only speculate as to
what Japanese or German negotiators would have had 1o concede 1o the
Chinese negotiotors in a similar situation. Moreover, Joanne Ciulla, a
professor at the University of Pennsylvania’s Whanon School of
Business, points out that bribes and grease payments may be difficult to
figure into financial planning." Compliance with the FCPA avoids

ihese problems.

V. THE EFFORTS OF THE UNITED STATES GOVERNMENT

A The Govermment Position

Given the increased importance of international trade, and the
Clinton Administration’s emphasis on a strong export strategy. it s not
surprising that the FCPA remains a prominent issue. In July 1993,
Secretary of State Warren Christopher announced that the United States
would renew its efforts (o negotiate an international agreement banning
the use of bribery in intemational business dealings'™  This
announcernent was in direct response to complaints by Améerican
companies that they were losing business in Asia due to the FCPA.™
In October 1993, Secretary Christopher reiterated that the Clinton
Administration, in its effort 1o clear export obstacles, would aggressively
pursue an international anti-bribery agreement.™ Christopher said that

10, Colgare-Palmolive Experience Guangrhow: Accommodaring Sacceis Bus. Coawa,
Aug. 23, 1993,

102, Id

I3, Simger, supra nobe 59, See Jikad Al-Kharen, (ood Momiag: Moaeary Meering,
MosEvCLIrs, Feb. 14, 1984, "The going rate for bavbes is amvwhere berwcen 5 and 205,
and when you talk about multi-million dellar coniracts you're mlking about seven figure

baihes” A

14, Richardwon, supra note 9,
108, I

106. See Cherstopher, supra note 66,
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be has been concerned about the competitive disadvantage caused by the
FCPA since the late 1970's, and that he believes United States companies
lose millions of dollars in contracts every year because non-American
compelitors are able to bribe foreign officials for contracts.'” He
emphasized that he did not wish 1o change the FCPA. but that “the time
is long overdue for international action on this front, and...the United
States [will] firmly and aggressively raise this issue [with] the OECD

Council.™"™
B The Department of State's Lobbying Efforts

The United States Department of State has aggressively lobbied for
an intemational ban on bribery through the OECD council. The
Department has proposed recommendations that would require OECD
countries to make bribing a foreign official a criminal offense, as well as
to ensure that companies would not be allowed 1o deduct bribes from
their taxable income."™ Although an ad hoe committee of the OECD
had been working on recommendations concemning bribery since April
1993," the United States has already dismissed these recommendations
a5 overly lax and flexible. The original OECD plans did not
criminalize bnbery, but considered invalidating contracts in which bribery
15 involved, banning offenders from public tenders, and eliminating the
tax deductibility of bribes." According to United States officials, the
OECD's recommendations amounted to a flexible shopping list from
which countries could escape their obligation 1o curb bribery by selecting
only one of two small anti-bribery measures.'”  No agreement was
reached through the OECD, but hope still exists for the American
business community. Shortly after the meeting, an informed source said
that several countries support the United States approach but not the
specific language of the United States proposal, thereby making a

107, &

108, K.

109, Cecoge Grabum, U5 Seeks OECD Foreign Bribes Ban: Mamy Countries Wary of
Extending Laows Bevond Their Own Fromtiers, Fix, TIMES, Doc, 6, 1993, at .

11 OECH s Devetop Guidelines to Curb Bribery in International Transactions, Int']
Trade Duaily (BNA) (Apr. 28, 1990 [hercinafier Guidelines].

111, Graham, sipra soie 109,
112, Gieldeltars, fupra note 110,
113, Geaham, supra note (05,
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compromise likely."" The resulting international compromise, however,
may be dramatically weaker than the FCPA, if the positions currently
taken by major world political powers provide any indication. France and
Germany are resistani 1o measures that would ciminalize bribery overseas
and disallow tax deductions, and the UK. and Japan have staed
categoncally that they will not accept such measures,' ™

Some commentators do not believe an agreement will be reached.
A. Rushdi Siddiqui. a lawyer and consultant in the field of privatization
and international business, writes that "it 15 oot in the best interests of
competing countries to adopt laws like the Foreign Corrupt Practices Act.
Adopting such laws would result in a loss of lucrative contracts o "decp
pocketed” American companies and the United States would be perceived
as imposing its values on other countries and as meddling in their
domestic affairs,™""™

Despite Mr. Siddigqui’s argument. the anti-coruplion movement.
led by the United States, is gaining momentum.'” Leaders of the

14, QECD Working Panty Faily fo Beach Agreement oa Beitery Crocldown Plans, In'l
Trade Diadly (BNA) 49 (Dec. 15, 1993)

115. Rosie Watcrhouse, The Sleazy Srve:  Brinsin Resiering Moves v Hait Bribed oo
iificioly; Policing Trade, INDEPENDENT [Loxnow), Mar, 16, 1994, Laurence Cockerali,
Secretary of Transparency Infevmational, an insemational anti-bribery group. sad

Strong opposition from the [United Kimgdom] and Japan kas impeded
the group's ahility to reach an agreement whoch can be recommspdsd
o DECLr finance minister in Jane. There 15 [nle dowbi thai menber
stalcs have been pressed by their natiomal confederstions of large
corporsibons: nod b0 support thds Enitiative, o af least fo ensane i
watered down to the extent where it i imeffective.

M

116, A, Ruskdi Siddiqui, Cormipiton @herrear, MUY, Tives, Dec. 5, 1993, ot 40. The
FCPA in gencral and the notion of the Usited States “imposing its values” on other
nations brings up some interesting issues of extratermitonality, although the business
community and the United States government da not seem o be to concerned with thes,
and it is beyond the scope of this consment. In 3 press bricfing, Bowman Cuanter, Deputy
Assistant to the President for Economic Palicy, talked of the need for (b “harmanization
of legal regimes” in the globalization of the world economy. Some give and take will
o, bat 1o what extent wall 1be United Stases begal regime and ity sccompany ing values
be ihe new world stamdard? See Bowmas Cuner, ULS. Tesde Policy in 1993 and
Prospects for 1994, Foeeign Press Briefing, ie FED. NEWs SERVICE, Dec. 23, 1993,

117. See, ., Taumtion: Sweizenlind Stonce on Bribes, BUS. EUR., Mar, |4, 19948, 4
Swiks parlhamentary commission recommended Bl companics no fonger be allowed o
deduct kickbacks and bribes from iheir tases. The comminsion made the recommendation
aMer Switzerland received a request for assistance from the Unired Staes A4
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Group of Seven (G-7) industnialized countries are expected to place
comuption on the agenda at their meeting in Daly in 1994
Simultaneously, President Clinton and Latin American leaders are
expected 1o launch an anti-corruption drive at the Summit of the
Americas.'” As one concerned commentator said, “Worldwide, people
are becoming fed up with corruption...the public 15 demanding more
government honesty and reformers are emerging to push the cause.”™™

C  Bulding Momentum and “Transparency Internarional”

Evidencing the world's frustration with corruption, politicians and
business leaders from more than twenty countries launched a watchdog
groep in May 1993 w fight large-scale corruption in government and
world trade.” Based in Berlin and calling itsell “Transparency
International,” the group cites widespread incidents of bnbery in Japan
and Taly, among other nations, as the impetus for its origination,'™
Patterned after the human rights group Amnesty International,
Transparency International is crafting a code of conduct for international
business transactions through which governments and aid programs may
become more effective and Jess prone to bribery.”' Transparency
Intemnational initially focuses on  coruption in  less-developed
countries.™ Its strategy is to expose both givers and takers in
under-the-table deals so as to encourage and facilitate legal action against
them.™ Frank Vogl, the Vice Chairman of Transparency International,
bﬂhﬂﬂf the Chinton Administration can play an imporant role in
promoting anli-comuption reforms by pressing other major industrial

Ill!l. Michael Holman & Stephen Fidler, Corruption Dvive on Cords: Americoa Leaders
Uried to Give Priarity to Crusade, Fix. TIMES, Mar, 7. 1994, at 5,
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nations to adopt laws similar to the FCPA.™ Given the Clinton
Administration™s past efforts 10 negotinte international anti-bribery
agreements, it is no surprise that the White House supports the work of
Transparency International.”’

o The Inrelligence Communiny’s New Role

Aside from the State Department efforts toward an international
agreement. the United States government works on behalfl of Unsted
States firms in other more mnovative and perhaps more controversial
wavs, As a result of the end of the Cold War and the increased
globalization of the world economy, the United States intelligence
machine is now directing its attention o American business abroad. At
a Senate Hearing on January 25, 1994, James Woolsey, Director of the
Central Intelligence Agency, announced that the intelligence COmMmumiy
intends to provide strong support in the intenafional busingss arena
because “more than ever, our security is tied to economics.”™ Director

126. Vogl. supra note 70,

The Admisistration must firt press the other major industres] nations o
adopt laws like our Foreign Commupt Practice Adl. Secomd, the
Administration, led by the Treasury Department, mast gather global
support o make the World Bank and the [Inicrmational Monetary Fund]
use thesr bending leverage 1o promole ant-comuption injtistives. These
powerful agencies should give higher pricrity in their programs o such
comuption-curbing efforts as civil-service and begal reforms. The Usited
Stades Apency for International Developmest should do the same, setting
an example for other pations’ aid agemcies.. Thind, Washinpion mast
murshal domor nstions to demand that recipient nanons open up their
procunement and competitive-hidding syvicms, so companies can sor 1hat
the business goes 1o the best bidders — nof (he Piggess bribers.
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127, Holman & Fidler, wupra sote |18,

128, World Trouble Spors, Hearimg of the Senate Select fmtellipence Comsmiper. 1004
Comg., 3 Sess. (siviements of James Wooliey and James Clapper), in Fib. NEWS
SERVICE { 1994) [hereinafter World Trowble Spori]. Mr. Woolsey stated:

For nearly half o century, insemational econamis isaes ook a back scar
to our strspgle apainsl e Sovict Unson and its allies. That has
changed. As the president said Last fall, more than ever our secunty is
ted 0 ecomomics.  Imleresl rabes, trade podicics, amd curmency
fNuctuatioss. all can have am immediate 3nd significant impact on our
economic  well-beimg.  Morcover, o industnalized nations  pall
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Woolsey outlimed several tasks that the intelligence community would
undertake, including an assessment of how some governments violate the
rules governing international trade.'™ As part of this task, the CIA will
scrutinize governments and foreign companies that attempt to use bribery
1o obtain contracts otherwise unattainable.'™ When the intelligence
community learns of a bribe or a potential bribe, il disseminates the
information to the National Secunity Council, the "intelligence consumers
in Washington,” and frequently to the Secretarv of Commerce or the
Secretary of Sute.™ A United States representative then contacts the
foreign government involved to deliver a diplomatic protest, called a
demarche, 10 a high-ranking government official.'"”  Following a
demarche, contracts are frequently rebid or reassessed within the foreign
government.'" The American corporation tends to fare better in that
market than it would have without the demarche.'™ In conclusion, Mr.
Woalsey contends, the United States intelligence community can help the
American business community eam billions more dollars,™

E  Publicity

The United States govemment may also use publicity as an
aliermative means of drawing antention to unfair treatment of an American
Company.™ This policy reflects the ides embodied by Transparency
International: If corrupt practices are made public, then incidents of
bribery will occur less frequently. In a culture in which bribery is normal
and routine, this reasoning may be flawed, because those who know
about the bribe will not care or will have no power to discourage it. In

themmselves out of e longew recessson since the depression of the
19305, they're discovering thal their economic recovenes are Bl
accompanicd by & growth in pobs, thus makisg the competition on the
world market thi much dharper.
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an internabional business context, however, those made aware of
corruption often do care, and have more power to stop such behavior.
Once incidents of corruption are made public, diplomatic protests can be
made. legal actions can be taken, and the risks and costs associated with
enterning that market can be more easily ascertained.

VI CONCLUSION

The Foreign Corrupt Practices Act may hinder Amencan
compentivencss abroad, Whether this is true is unascertainable given the
subjectivity of the data; however, this has been the American business
community’s perception. In addition, the Clinton Administration, with its
Mational Export Strategy, is determined to increase American
competitiveness abroad by removing obstacles to trade and by focusing
global trade initiatives on fast-growing regions renowned for cormuption.
This combination would seem to signal the end for a well-intentioned, but
perhaps unrealistic and anachronistic law.

Another perception. however, is responsible for what wall most
likely cause laws like the FCPA to floursh worldwide: Cormuption is the
real detnment to business, lImrespective of the United States and its
aggressive lobbying, othér countries are learning an economic lesson.
When a market requires the competitors to resort to bribery. none is sure
of winning the contract, but each must pay so as not to be outdone. As
bribers bid against each other. the cost nises. but the bribery’s
effectiveness does not. At this point of diminishing returns, the
competitors realize that they would gain from an international agreement
outlawing bribes.'"” For many, such as the founders of Transparency
International, that realization has occurred.  For others, it may be néar.
The escalating demands of foreign officials greedily taking advantage of
rapid growth rates and increasing foreign investment have accelerated the
learming curve worldwide, and the demand for a global agréement 15
steadily crystallizing. Developing a working international plan will be
difficult, but the Foreign Cormupt Practices Act is a natural model for an

E3Y. O phe Take, mmpra node 12 In Beijing, China, some companies, having alresdy
resched hribeory s pcinlqtdmhnm; reburns, have made imformal agreensents with their
competitors.  Hill & Knowlion, a Uniled States peblic relatioss group, has such am
agresment with its maln competitors, Burson Marieller snd InterAsia Commmmiinscations,
w0t b0 pay For Chanese medis coverage of iheir clienis. Apparently, Chingse fournalists
eften demaned “appearance money” 1o cover press conferences,  Teresas Poole, Greueing
the Dvagon: Forcign Firms Daing Deals in Ching Foot ke Bitd for Growing Corruprion,
INDEPENDENT (LONDON), Apr. 3. 1994, at 9.
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international agreement as the first and only attempt to limit the use of
transborder bribery.

CHRISTOPHER L. HaLL



