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Submission of disputes to arbitration has become a common
practice among parties to international commercial iransactions.
Arbitration provides a sense of predictability as to where and under what
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circumstances claims may be broaght' Arbitration also provides a
neutral forum in which panties can resolve their disputes.” Parties may
choose whether 1o proceed in an international forum and adopt its rules
of procedure.’ or whether to establish their own arbitral tribunal and
mechanisms of procedure.® Parties can also decide what substantive law
is applied in the event of a dispute.’ In addition, submitting disputes to
international commercial arbitration affords the parties the opportunity fo
select expents in the subject maner underlying the dispute to serve as
arbitrators.  Furthermore, allowing parties to select arbitrators, one of
which is neutral, enhances the appearance of neutrality provided by
arbitration.”

Underlying the parties” authonty to create a self-goveming
mechanism of dispute resolution is the notion of party autonomy.
meaning, parties ane free to contract in any manner. The doctrine of

I. UNCITRAL Model Lyw om International Commercial Arbitration, Report of the
Unined Matioss Commission on International Trade Law on the Work of its Fighteenth

Session, UM, GADR 40th Sess., Supp. No. 17, art. 19, Aanex I, UN. Doc. AM40017, an.
19 i1985) [bereinafier URCTTRALJ.

2. Ser Howasd M. Haltzman, The Geopoliticn of Arbitration, 3 Ak, REV. INTL ARB. 72
1992}

3. Internationa] arbitration imstitutions that have been established include the London
Coant ol Arbitration, the Imcrational Chamber of Commerce, and the Amenican
Arbitralion Association

4. UNCITRAL. nupra note 1, an. 19. When the parties have faaled 10 agree 1o fhe
procedure 0 be fellowed, UNCITRAL asuthotizes the mrbitra] tribunal o concues b
proceedings in pach & manner & it comsiders appropriate. L

i UHEH'HAL Surd e L_H‘- LY WHHI "h partics. have failed 1o agree which
mmwwmumﬂ.mmm tribunal has the authority 10 select the
apphicable law, Many faclon are considered when deciding whai substantive Liw o
sdopl, wach av: where the arbioration iribumal sity; where the contract was formulsted:
where ihe arbitral award will be enforced; and peneral law of merchastability {(fex
mereaRarial).

., Ser Federn] Arbitralson Acl, 9 US.C. B% 1-14 (1992} [hereimafter FAA ] UNCITRAL
supra gose 1, an. 11 (explicating how arbatrators mne sebected). Lin '
1 mmtmﬂmmmwﬂhimim

gun:m. hm-m is pefected in Articles | and 2 of UNCITRA) Arficle i)

[Whhere o peovision of this Law rﬂ'mhlhtlinnum.“h
lrmdnrhlﬂ-m-puuinurmwmh:

agreemmend of the parties, such agreement inclades any arbitratic
rzferreed 8o in that apreemes, nles
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pacta sunt servanda, however, dictates that parties to an agreement are
bound by that agreement.”

Pursuant to the Federal Arbitration Act (FAA), either party can
petition United States courts to order compliance with the terms of an
arbitration clause® Consequently, courts have rigorously enforced
arbitration agreements.” Parties in multi-panty disputes have often
petitioned courts under the FAA to order consolidation of separate arbitral
proceedings to which one party is subject.  Although the general rule is
that courts cannot order consolidation absent express consent by the
parties," some courts have gone beyond merely enforcing arbitration
agreements 1o effectively reformulating them. On occasion, consolidation
has been ordered unilaterally, regardless of express consent of the

UNCITRAL, mpra note 1, art. 2. Thas, Artiche 2 implies that the pamies” choioe of law
will be binding.
B BLACK™S LAW DicTeoNary 1108 (Gih ed, 1990

9. FAA L4
10, Ser, e.5., Moses H. Cone Memorial Hospital v. Mercury Coswtruction Corp., 460
UK. 1. 24 (1983), The Mater B, Cone Court maintained that ilwwmuﬁm the
arbitration agreement pursuant to the FAA even when it would bifurcate the prococdings.
Because one of the partics was not a party 1o the arbitraion ¢lause, the Court ordored one
proceeding be submitted 1o arbitration and the other proveeding to be subsmilted In slate
cowrt. fal

Couns have dgorously enforced arbitraton agreements, even when pl_-rl-:ﬂ;;]
litigation would result. See. e Dean Witner Reynolds, Inc. v. Byrd 470 U5, 'Ilfrm
(1585} (permitting severance of claims for socurities fraud that were Bot arbitrable fr
state law claima that were arbitrable), Courts have gone further fo enforce asbasration
spreements in instances when liﬁpﬁuumuw:pmdmulh-ﬂw’"*ﬁﬂ?
of United States antitrust law, See Mitsubishi Motors Corp. v. Soler, 473 US. 614 {1952)
(internatinnal case in which Court submitied sse subject 1o United States antitnest laws
1o mrhitration),
1L, Ser. e.g., Weyerhaeuser Co, v, Western Seas Shipping Co..
‘ert. denied, 469 115, 1061 (1984); Ore & Chemical Corp. v. $1
% Supp. 1510 (S.DNY. 1985,

743 F.2d 835 (Shb o),
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parties.” Other courts, however, hold that consolidation can be ordered
only upon a finding of implicit consent by the parties.”

Proponents of unilaterally ordered consolidation of arbitration
agreements argue that consalidation is more efficient and less costly than
holding separate arbitral proceedings, thus conforming to the goals of
arbitration.” In actuality, unilateral court orders 1o consolidate arbitral
proceedings in multi-party situations undermine the doctnine of party
autonomy and disrupt the notion of pacta sunt servanda.”  Parties are
no longer bound by their agreements, but rather, to what courts order,
regardless of whether the order contradicts the actual intent of the parties.

Currenily, only a few junsdictions in the world allow judicial
compulsion of consolidation of arbitration proceedings.” Both the
Netherlands"” and Hong Kong™ statutonily provide couns with the
suthority to compel consolidation. Other jurisdictions, such as France,
refuse to authorize compulsory consolidation of arbitral proceedings.”™
Although unilaterally ordering consolidation may seem an efficient

12 See. £g. Compania Espanola de Petroleos 5.A. v. Nereus Shipping. 5.4, $27 F.2d
S6b (2d Cir. 1975), cerr. denied, 426 U5, 936 (1976); Coble Belt Conveyors, Isc. v.
Alurming Partners of lamaice. 669 F. Supp. 577 (S.DMY.), afd, Mo, §7-T215 (24 Cir. ),
oot aemied, 108 5. Cr 161 (1987). Ser alvo David ), Branson & Richard E. Wallace,
Ir.. Cownt-Ordered Consolidaed Arbitrations in the United Stater:  Recenr Authoriy
Asrsres Parties the Cholor, 8 1. INT'L ARB. 89, 93 (1988),

13 5ee, e, Gavhik Constr. Coo v. HF Camipbell Co., 536 F.2d 777 (2 Cir. 1975k
Maxem Foundations, Inc. v. Salus Corp. 817 F.2d 1085 (4th Cir. 1987 ). The Government
of the United Kingdom of Great Britain and Nonbers Ireland v. The Boging Company,
¥96 F.2d 64 (2d Cir. 19931

14, Pusties agree 1o arbitrase because of the efficiency and independence arbitration
pravides.  Arbitraticn is alwo presumably bess cosly than judicial proceedings.  See
Richard E. Wallace, Jr., Consolidated Arbitration in the Usited States: Recent Authority
Requires Convens of the Partiex, 10 ], INT'L ARB. 5. 17 (1993),

15 See M T. Hascher, Conzalidation by Americas Cairfs: Fostering i
Hmﬁ;!mmmndcwirhmm: VL I’ Ars. 127 {1984L

16. Mashew D Schwarz, Multiparry Dispstes and Consolidated Arbirragions-  An
Mnrmmmmuwmf Drifemama®, 22 Case W RES, J, INT'L L. M1,

IT.ﬂ:wmmwt‘drp ant. 1046 (1986) (Meth
G, ., an. ,_Lj'r"l.l']'ﬂl‘i'd
mvuhhpmﬁmmqﬁ.u:mmmmmmuum
MMI.MIIMTIH?JMMAMMJ.
I8, Astétration Ordinance, ch. 34] § 6B (MK ] i

. ; Aok reprinted in Miller, Contolidarion in
Heng Kong: mﬁhﬂntﬂr.:lmlﬂ'rlﬂ?.!!umh

1;5:;1:::: Jalii, French Setback to Multiparty Arbitration, 7 [5T'L ARE. REF. 20
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solution 1o resolving multi-party disputes through arbitration, such a
solution interferes with the goals of arbitration. When the parties in a
multi-party transaction are not privy (o the same contract, court-ordered
consolidation of the several arbitral proceedings undermines the doctrine
of pacta sunt servanda, creates uncenainty and anpredictability of the
resolution of disputes that arbitration was designed to alleviate, and
jeopardizes the enforceability of arbitral awards in foreign jurisdictions.

IL UMILATERALLY ORDERED CONSOLIDATION OF ARBITEAL
PROCEEDINGS BY UNITED STATES COURTS

A fmtroduction

The FAA defers to an arbitration agreement when the agreement
bands the parties, and ensures that the agreement is enforced according 1o
its terms.™ Section 3 of the FAA requires courts o stay proceedings
pending arbitration.”  Section 4 authorizes any party o arbitral
proceedings to petition the United States district coant to adjudicale any
“alleged failure, neglect, or refusal of another to arbitrate under a wrilten
agreement for arbitration.™™ The court can then compel arbitration
pursuant to the terms of the agreement.” Generally, the pany secking
to consolidate arbitral proceedings will invoke the court’s authority. of
Sections 3 and 4 of the FAA as grounds for ordering consolidation.

Consolidation is most evident in multi-party disputes.™ Although
it is impossible 1o list each circumstance in which multi-party disputes

20 Fas § 34

21 M3

i g4,

23 M.

24 See e, 1 Gillis Wener. thwrview of the fosuer of Muali-pany Arbitration, MULTE-
PAETY Amm. 7 (ICC/Dhossier of the Institule of [nsernational Business Law and Practice,

19910, Several scenarios by which malii-party dispetes may arise are ideniified,
including:

a A and B are linked in different dispules under dilferent contrachy;

b. Different disputes arise out of the same facts; multiplicity is created
an the transaction evalves:

€. Propect mulnplicity;

d. Exacily the same dispule engages iode than two parties:

e Multiple dispuies of exactly the ssme kind engage a multivade of

parties.
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may anise, a few typical vaniations exist. For example, disputes may arise
between parties who are signatories to the same arbitration clause, or
between parties who are signatories to different arbitration clauses in the
same overall transaction.” These situations typically arise in mantime
or construction contracts.™

Courts in the United States have been divided on the issue of
consolidation of multi-party arbitrations without an express agreement of
the parties. In the past, courts have ordered consolidation pursuant 1o the
FAA and the Federal Rules of Civil Procedure (FRCF), rather than the
terms of the agreement and the specific intent of the parties to the
contract.” Mareover. courts have unilaterally ordered consolidation
based on a finding of implied consent™ In effect, ordering
consolidation based on implied consent allows the courts to redraft
arbitration clauses, contrary to the intent of the parties and in violation of
the doctrine of pacta sunt servanda.

B. Analysis of United States Court Actions

Until recemly. some federal courts have relied on the Second
Circuit's holding in Compania Espanola de Petroleos. SA. v. Nereus
Shipping, SA.™ as suthority for uniluterally ordering consolidation of
arbitration proceedings. That decision, however, was overruled in The

M a8, Multi-party arbitration i defined more simply: arbitration that involves mare
than one party on either side. /d at 10

5, W, LAURENCE CRASG, INTERNATIONAL CHAMEER OF COMMERCE ARBITRATION 102,
m [, § S08-5.11 (2d ed. 1990). Procedanlly. consolidation of miubti-pany disputes
wrises when o thind party, C, bs brought into am arbisration proceeding pending between
A and B when C i in privity with either A or B. Hascher, swpre note 19, at 127, The
rsue of consolidation can arise whes an asbatration classe has expressly been embodied
in C's contract or when C has impliedly agreed to arbitrate only with B. Or, as
mm:.mwmnmytﬁzﬁmdmmmmm:mh
same contract. These scenarios were the main focus of the 1980 10C Arbitration [ntesim
Mectisg m Warsaw, [d

6. See New England Energy Inc. v. Keystone Shipping Co., B%5 F.2d 1 (1si Cir. 1988);
Tss the Masier of Hombeck Offshore, 981 F.2d 752 (Sik Cis. 1984} Garelik, 526 F22d ae

T77. In the Manier of Coastal Shipping Lid., 812 F. Supp. 396 (SDN.Y. 19535 CH
Gas v, PPO Industries, Inc., 804 F, Sepp, 570 (S.D.NY. 1592). i

2T, See. e.p. Nerews, 527 F2d o 966; Cable Bely Conveyors, 669 F. Supp. at §77.
IH. Boeing, 998 F 24 ai 65
30 Newsews, 53T F.2d m 966,
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Government of the United Kingdom v. The Boeing Comparnv.™ To
crystallize the issues involved in consolidation, the evolution of court-
ordered consolidation must be analyeed.

Nereus involved an arbitration agreement among three parties:
Nereus Shipping. S.A., a Liberian corporation that was an ageni for
owners; Hidrocarburos Derivados, 5. A, (Hideca), a Venervelan
corporation engaged in the oil business; and Compania Espanols de
Petroleos, S.A. (Cepsa)." Nereus and Hideca entered into a three-year
maritime charter party for the transporiation of petroleum products.”
The charter party included an arbitration clause siating that "any and all
differences and disputes of whatsoever nature arising out of this Charter
shall be put to arbitration.™  Six months later, an addendum
guaranteeing the charter party was signed by Nereus, Hideca and a third
party, Cepsa.® Dispute ensoed when Nereus claimed that Hideca was
in defaull.™ As a result, Nereus brought action against both Cepsa and
Hideca in separate arbitration procesdings.

Although Cepsa did not explicitly agree to submit any dispute 1o
arbitration, the Second Circuit upheld the district court’s ruling that

0, Bocing, %98 F.2d m 74

3. Nereus, 527 F.24 ai 968

32 fd ar 959, A chaier parfy is a “contract by which a shap, or some pnncipal pan
thereod, is let to a merchant for the conveyance of goods on a defermuned vovige Bo one
or more places ® BLack's Law Dicrionary 236 (6th ed 19900

33, MNerews, 5327 F.2d o 968
3. A Whal was knoen & “Addendum 27 provided. 18 pertnng part

In connection with the coniract of affreightment embodecd in e
MM}'M‘IWIIHEH Yok and dated 37eh January, 1971,
between Merews Shipping S.A_ as Agents for Oamers (hereinafier called
ihe Onwnerl, and Hidrocasboros ¥ Desivados, CA,  (HIDECA)
(hereimafoer called the Charter), being that the Chamer shall wie the
tonnage contracted under the present Charter Party for the transportation,
during the period of three years commencing Movember 1971/ January
1972, of crude ofl ander a CIF coneract 1o be signed with Comnpania
Espanola de Petroloos, 5.A. (CEPSA) we, Compania Espanola de
Peirpleos, 5.4, hereby agree thal. should HIDECA defsalt in paymenl
or performance of its obligations usder the Charter Pany, we will

wmmtﬂltr“mmtndmmm:qhund
obligaticas of HIDECA on the ssme berms and condsticen as contamed

in the Charter Pany.

id. ap 969,
5, A st 9700
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subjected Cepsa 1o arbitration. The court found that because all three
parties had signed the Addendum, and the Addendum incorporated the
charter party and the accompanying arbitration clause by reference.” the
guarantee effectively provided that Cepsa would perform the “balance of
the contract” and “assume the rights and obligations of Hideca."™ The
court held that the duty 1o arbitrate was one of the rights and obligations
under the headcharter that Cepsa, as guarantor, agreed 1o assume.™

The Second Circuit also upheld the district court’s order
consolidating the two arbitral proceedings.® reasoning that consolidation
would serve the interest of justice.” Nereus claimed that “the district
court was without power to consolidate the arbitrations, and that
consolidation in any case is improper unless the party who has arbitration
agreements with the other two parties consents to that procedure.™ The
Second Circuil, however, dismissed Nereus” argument and held that the
distnct court had authority to consolidate arbitral proceedings pursuant to
FRCP 42ia) and &1(a}3). and Sections 3 and 4 of the FAA." FRCP

36 M oat §71-T2. In & declamiony judgment action brought by Cepsa against Kereus,
the divinict coan held thet Cepsa did agree to arbitrate.  Althcugh Cepsa had not
cofdensnd w0 arbetration, the district court held thar Ceprsa had consented expressly upon
mtice by Nereus of any defauli by Mideca, 4

31 M oar 974,

4. Nerews, 327 F2d a1 97374,
9. i 2974,

40. i In a second sction beought by Hideca. Hideca sought am injunction against
Werews and Cepsa to restrain them from proceeding with arbatration until after the
arbitration proceedings between Nereus and Hideca were completed.  Hideca also filed
& petiion agaisst Merews to compel Merews 1o appoint a third arbitrator in their
proceedings.  During the proceedings. one of the parties suggested that the wo
arbitratives be consclidated. Despite Merews” strong opposition to coesclidation, the
daFinict coun #0 ordered.  Nereus sppealed, Td

41. Id w1 974, The coun was referring to Nereus® desire 1o proceed with arbitration with
Cepsa before it proceeded with Hideca, The arbitral proceeding with Hideca woald
determine whesher Hideca was in fict in default. The court found thal arbitrating the
m&::mnﬂmmﬂmurwwﬂh'ﬁlnhmm'mm}ﬁhilﬂ

4L i an T4-TS,
41. U4 Rule 42ia) of the Federal Rules of Civil Procedure provides:
When actions involving o commen question of law of fact are

;:mdlngbdmdumhwwdﬂ:juinhw;um&wm
all the maters in issue in the actions: it may onder all the actions
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42(a) and 81(a)(3) grant authority to consolidate when commen questions
of law and fact are present.™ Moreover, the count ruled that “the Jiberal
purposes of the Federal Arbitration Act clearly require that this act be
interpreted so as 1o permit and even o encourage the consolidation of
arbitration proceedings in proper cases.™™ Thus, the coun found it
proper to consolidate proceedings in the absence of a contractual
relationship between the parties and regardless of consent. The coun
thereby disregarded the parties’ intentions as promulgated by their
agreements as well as their obligation to be bound by the contract under
the doctnne of pacta sunr servanda.  The court further intervened by
ordering the parties to nominate five arbitrators instead of the agreed
upon three,”  The Supreme Court denied certiorari in Nerens in 1976,
thereby allowing the Second Cincuit's decision 1o stand.

Shortly after Nereus, the issue of consolidation came before the
Third Circuit in Gavlik Constr. Co. v. HF. Campbell Co.® Gavlik
addressed two areas of concern:  a conflict between & building owner,
Wickes, and the general contractor. HF. Campbell: and a conflict
between the peneral contractor and the subcontractor, Gavlik." Wickes
petitioned the court to consolidate the resulting arbitration proceedings.
The contract between the owner and the general contractor provided that
"all disputes arising out of or relating to" the agreement would be

comsolidaied; and it may make such orders conceming preceedings therein 25
may temd o avosd unnecessany cosls or delay.

Feo R. Crv. P 42{a). Fen: B Civ. P. BE{a)(3) peovides that Tin proceedisgs under Title
9. US.C. relating to arhitration, .. these rules apply osly o the extent that matters of
procedure are nel provided for in those statules.”

44, Nereus, 527 F.2d at 97475,

45, fd

46, i See alic Schwarz, supro note 16, a8 353,

47, Nerews, 527 F.2d at 975-76. The count went 3o far ax to decree the manner in which
the arbiirators were bo be selected. 1n the event that the five nﬁh:tm were nol selecied
in a given amount of ime, the disirict judge would then nominate them, &L

48, Caowlik 526 F.2d s 7T

49, ff  The subcosiracion w:-cmmmmurwmmﬂ
constraction work completed. In tum, the contractor brought an action against the awner
for tndemnification and cantribution. The district coan denied consolidation based an the
contractual language. The coust reasoned that because the contract provided that one
arbitratoe was 10 be selected by the peneral coatractor, another by the subcontractos, and
l:mnllryﬂzm-nMmmmmmhﬁﬂmiﬂmm:mhmmt
wbstration peoceedings. The district count further reasoned that tha luupn_ “chearly
mﬂfi:ﬂlihﬂnu]}mmtﬂ'npuﬁhmﬂmpuﬁqﬂtmmﬂrﬂlm i
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submitied to arbitration.™ In the subconiract, the subcontractor agreed
10 "be bound to the Contractor by the terms and provisions of all of the
Contract Documents.” and 1o assume respective obligations similar to
those of the general comtractor toward the owner.” Furthermore, the
contract between the owner and the general contractor provided for a
subcontract whereby the rights of the owner would be protected.™

The Third Circuit did not address the underlying 1ssue of whether
the court had the authonity 1o order consolidation when the parties had
not expressly consented 1o consolidation.” Instead, it based s decision
on the contractual language and found that the interrelation of the
contracts amounted © an implicit consent by all of the parties to
consolidate arbitration.™ Thus, the court purperied to be merely
enforcing the parties” agreement and not ordering consolidation absent
agreement of the parties.”

In 1984, the Ninth Circuit in Weyerhaeuser Co. v. Western Seas
Shipping Co.™ adhered 10 the doctrine of pacra sunt servanda and held
that federal counts are not authorized to compel arbitration unless it is
explicitly provided in the agreement.” Weyerhaeuser arose from
dispaies over a maritime agreement in which the subcharterer claimed
that the stowage provisions were unreasonable. In response, the charterer
brought an action for indemnification against the owner of the vessel.
Both the charter party and the subcharter contained identical arbitration
clanses.™ The Ninth Circuit, however, refused to follow the decision in
Nerews on the ground that it was "clear that the parties here did not
consent to joint arbitration.”™ The two separate agreements, each with

50 A ow TRL

3. M

n M

51, Govlik, 526 F24 ai 7E1.

M, I w T8, Ser Branson & Wallace, mupra nose 12, a1 90. The Third Circusi found
that the wehcostracton’s claim against the general comtractor for payment arowe cut of or
Wik relited 10 the cwner's coniract. Farther, the subeontract gave the general comtractor

the npht 1o withbold any payment until the cwner tendered the money 1o the gemeral
contractor. Goviik, 526 F.2d o 7RG,

55, Branson & Wallace, suprg note 12, a0 90,
56, Weverhaeuser, 743 F.2d a1 635,

5. M

5B M gl 66

LT
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its own arbitration clause, did not explicitly provide for consolidation.™
Furthermore, the court reasoned that because the charterer signed an
indemnity agreement with the owner, which insulated the owner from
“any increase in its obligations of any subcharter [the charterer] might
execute,” the parties did not intend to consolidate the arbitral
proceedings.”

In contrast to the Nereus court, the Ninth Circuit construed the
Federal Arbitration Act namowly., It interpreted the FAA lierally to
mean that the court was only authorized to compel arbitration in
accordance with the terms of the agreement.” The Weverhaeuser court
held:

[Wle can only determine whether a wrntten arbitration
agreement exists, and if it does, enforce it "in accordance
with its terms.” As the district court noted, this provision
“comports with the statute’s underlying premise that
arbitration 15 a creature of contrect, and that “[aln
agreement to arbitrate before a special tribunal is. in effect,
a specialized Kind of forum-selection clause that posits mot
only the situs of the suit but also the procedure 1o be used
in resolving the dispute.™

Thus, the MNinth Circuit held that the FAA only aumthonzes the judiciary
o determine whether an arbitration clause exisis and whether the pariics
were privy 1o an arbitration agreement allowing consolidation.™ [In the
absence of an agreement, the court found that it had no authority to order
consolidation of arbitration proceedings between parties not pnvy o a
particular agreement.™

Shortly after the Weyerhaeuser decision, the United States District
Court for the Southern District of New York declined to follow its own
circuit court's decision in Nereus and instead followed the Ninth Circuit’s
decision in Weverhaeuser™ The district court in Ore & Chemical Corp.

60, A

6. Weyerhaewser, 743 F.2d at 637.

[

63. Jd (citing Weyerhacuser Co, v. Western Scas Shipping Co., 568 F. Supp. 1220 (N.D.
Cal. 1983 )%

fid, 'I'I"r:pﬂ'.ﬂnru:'rr. T41 F2d at 6317,

55, M See Schwanr, supra pate 16, at 257,

56. See Branson & Wallace, swpra nose 12, at 91.



234 TULANE J. OF INT'L & COMP. LAW [Vol. 2:223

v. Stinmes Tnteroil Inc.™ held that neither the FAA nor the FRCP
authorize courts unilsterally to order the consolidation of arbitration
proceedings when parties did not provide for consolidation in their
agreements."

Referring to FRCP Rules 42(a) and £1(a)(3), the court found that
“[tlhese rules...do not provide sufficient basis for a court, in effect, 10
refiorm the partics’ contracts and force them to arbitrate their disputes in
a manner nol provided for in the arbitration agreements.™ The coun
further held that FAA Section 4 “precludes the use of the Federal Rules
in a manner that would alter the terms of the arbitration agreements. The
court could only compel consolidated arbitration if the arbitration
agreements provided for consolidation.™ Thus, the FAA is 10 be
construed nammowly.”

Two vears later, the Second Circuit reaffirmed Nerews by ordering
consolidation despite the absence of express consent of the parties,
contrary 1o the doctrine of pacra sumt servanda. In Cable Belr
Conveyars, Inc. v. Aluming Parmers of Jamaica,” the parties to the
subcontract, Cable Belt Conveyors, Inc. and Paul N. Howard Company,
moved 1o consolidate two pending arbitration proceedings pursuant 1o the
FAA Section 2, and FRCP Rules 42(2) and 81(a)3)." Ome of the
proceedings was between the subcontractor, Paul Howard, and the general

67, Ove & Chemical, 606 F. Supp. at 1510
68. I wi 1512-13

64 I ot (513,

O A ar 1514,

T i @ 1513 citing Moses H. Cone Memorial Hospieal v, Mercury Construction Corp..
260 U5, | (198333, See Dran Wister in which the Coun held:

We._.are not perisaded by the argument that the conflict between the
twe peals of the Arbitmbion At — enforcemeni of private agreements
and the encouragement of efficient and speedy dispute resalution - must
hnmhﬂhrm_duhminmdummdiuhhudw
denfiers. The_pummtmmdl:wmiupuwm.t:[wu
W enfofce private agreements into which the parties had entered, and
that concem requires that we riganously enforce sgreements 1o arbitrate,
evin if the result by “pecemeal”™ linigation.

Dhean Winder, 470 US. m 221,

T2 Cable Belr. 669 F. Supp. st 377

3 K Mmhhmmmumimmuhpﬁm:um1uﬂt

‘ourt lacked authority b order consalidation of the two arbitratians and thas comsolida
woukd be highly prejodicial. 1d e



1994] CONSOLIDATION (OF ARBITRATION 25

contractor. Cable Beli:;™ the other was between Cable Beli and the
owner, Alpart.”” The primary contract provided that Alpart consent to
the subcontracting by Cable Belt of any part of the contract work. Cable
Belt, in turn, was required (o make the terms and conditions of the main
contract the terms and conditions of the subcontract. Thus, both the main
contract and the subcontract contained similar arbitration clapsss ™

The district court held that the Nereus decision was controlling in
the Second Circuit in matters concerning consolidation of arbitration.”
Based on the Nerews decision, the coun held that consolidation was
proper.™ Numerous questions of law and fact were identical in both
disputes.™ Thus, if these actions were not consolidated, a high nsk of
inconsistent results would exist.™ The court reasoned that FRCP Rules
42(a) and Bl{a¥3), in conjunction with a liberal interpretation of the
FAA. authorize courts 1o consolidate multiple arbitration procesdings."

The Fourth Circuit, in Mavim Foundations, Inc. v. Salus Corp.,*
refused 1o follow the Nereus approach and instead followed the Third
Circuit’s approach in Gavlit.” The court in Maxum Foundations also
found that the parties implicitly agreed to consolidate their arbitration
claims.® The arbitration agreement at issue in Mavm Foundations
read:

No arbitration shall include by consolidation, joinder or in
any other manner, parties other than the Owner. the

Contractor and any other persons substantially involved in
a common question of fact or law, whose presence 15

4. id af $77.78. The subcostrsct between Cable Belt and Paul Howard was “for the
installation and commissioning of & cosveyor sysiem.” Jd.

T8, Jd ag 57T7.78, Cable Belr and Alpart emered inlo & agreemenl whereby Cabde Beli
agreed to supply and inutall a conveyar system 10 iraespon mieerals from the mine b

Alpari's storage dome. .

6. M

77. Cable Belt 660 F, Supp. & 579
T8, R st 380,

TR, AL s 579,

BO. A

Bl AL ar 580,

82, Manen, E17 F.2d m 1086,

&Y. Gavllt, 526 F.3d &t 770,

B4 Id See Branson & Wallace, supra note 12. at 93.
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required if complete relief is 1o be accorded in the
arbitration.”

Because this language was contained in the contract between the
contractor and the subcontractor as well, the court held that there was an
implicit agreement to consolidate the arbitration proceedings.™

In 1993, the Second Circuit in The Government of the United
Kingdom of Great Britain and Northern Ireland v. Boeing Co."
sddressed consolidation once again, This tme, the court upheld the
doctrine of pacta sunt servanda by holding that "a district court cannaot
order consolidation of arbitration proceedings arising from separate
ggreements 1o arbitrate absent the paries’ agreement to allow such
consolidation.™ In Boeing, Boeing contracted with the government to
manufacture a helicopter, whose engine was manufactured by Textron,
Inc.” Boeing and Textron each had separate contracts with the United
Kingdom and both were parties to a separate agreement defining their
respective responsibilities for the helicopter project™ The United
Kingdom filed demands for separate arbitration against both Boeing and
Textron for damages, and later filed a petition to compel consolidated
arbitration in the United States District Count for the Southern District of
New York" The district count granted the United Kingdom's petition
from which the panies appealed.™

The Boeing court faulted the Nereus coun’s reliance on the FAA
and the FRCP. The Second Circuit held that neither the FAA nor the
FRCP allows district courts 1o unilaterally order the consolidation of
arbitration proceedings unless doing so would be "in accordance with the

B3, Mavwm, B17T F2d 1 1087,

B6. fal at 1083. Asin Gavitk. the count did not address whether the relevant provisions
is the Federal Rules of Civil Procediare 1ogether wiih o liberal interpretaticn of ke FAA
authorize courts 1o compel consolidation.  Alsa, note that the court in Weyerharurer dud
not find imglicit consent 10 consalidase even though the respective contracts contained
identical arbitraiicn agreements. Weverhoenser, 743 F.2d gt 635

BY. 998 F.2d 68 (2d Cir. 1993),

B I @60

B9, Id Boemg mumafactured the damaged helicopter in & ground iesting incidend.
Texiron manufactored the helicopter’s engine. Both manufacharers had lng-standing
relationships with the Linited Kingdom on varous military projects. i)

S, Id

91, M

U1 Boring, #8 F.2d o 69,
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terms of the agreement”™ pursuant to FAA Section 4. This is consistent
with Congress” intent in drafting the FAA which "was...merely 1o assure
the enforcement of privately negotiated arbitration agreements, despite
possible inefficiencies created by such enforcement™ Circuit courts
have also recognized that a court is not permitted to interfere with private

91, o a1 72

M. M (ciing Moses H. Cone Memorial Hospital v, Mercary Construction Corp., $60
US. | (1983); Dean Witter Reymolds, Inc. v, Byrd, 470 U5 213 (1985); Yolt
[nformation Sciences v. Board of Trusiees, 489 LS, 468 (10891, In Mases M. Cowe. the
Supreme Coun affirmed an ceder requiring enforcement of an arbitsation sgrecment, even
though arbitration would resull in bifurcated proceedings. b did so because not all of the
partics 1o the disputc were parties [0 the arbitrafion agreement The Supreme Court
reasoned that an arbitration agroement “must be enforced notwithstanding the presence
of octher persons who are partics 1o the underlying dispute bul not fo the arbitralion
agreement” Moses H, Cone. 460 US. 51 20, As a fessll, ose claim was substilted o
arbatration and (e otbeer was brought ie the stale court. fd

In Ovan Wirer, the Count allowed the 2 claims 1o procesd scparately.  The
secumitacs framd clalms, which were not arbitrable, were presenied o the Court and the
others wene subminied s arbitration. The Beeing coun’s rellance oa Dean Winer axsumes
that arhitratbon agreements can be enforced regandless wheiher piecemeal [ifigation resulis.
See Richard E. Wallace, Jr., Congolidared Arivirotion in e Uuted Stafes:  Recen?
Asrhority Regwires Consernt of tke Parries, 10 ], [5T'L ARS, 5, 14 (1993}, fior the theary
ithat the Boeing could have satisfied both the efficiency aspect of srbatration and the
pelicy roguiring the caforcement of abitration agreements by consclidating the 2
arbitrable claims. The author further conlends that the Boping court fallowed [ean
Wirter ioo siricily, to the exiend ihaf the FAA requines strict enforcement of arbizration
agrecments. .

The Borimp courl also ciled Vot Iiformition Sciesces, in which the Courl
defermined that the FAA “simply meguires courts (o eafoece privately nepotialed
agreements to arbitrate, like oty comracts, in accordance with their terms.™  Bosnag,
008 F.2d at T2, See Wallace, supra note |4, for the theory that the Bostag comr would
have authority o consolidste pursuant to Volr faformation Sciences as well. Wallace
contends that the Supreme Courl acknowledges the court's discretion in consirang
arbitralion agreements: “[Als with any ofher conbract, the parises” inlentzons consrol, Bus
these intentions. are gencrally comstrued as fo issues of arbitrabilsty.”  Id (ciling
Mitsubishi Motors Corp. v. Soler, 473 LLS. 614, 626 {19831k Ser el Thomas E
Carbonnean, Americaa and Orher National Variaroas on the Theme of falermaniosal
Commercial Arddrraion, 18 Ga, 1 INT'L & Cosar, L 143 (1988) (discussing frderalisa
and arbitral process).

The Secomid Chrcuit abw cibed the legislative history of the FAA b affirm thai
the purpose of the FAA was to place arbitralion agreements “apon the same focting as
piher comracis, where it belongs.” Boeing, %98 F.2d at 73 (aiting H.R. REF, No. 96, 63th
Comg., 15t Sess. | (1924)). Fusthermore, the cowrt endored the hlie_I'ﬂmduFM
“simply requires cousts 10 enforce privasely negotiated agreements _u:-m.llh other
contracts, in acoordance with their lemma.” M (citing Vodt Information Scienoes v. Boand
of Trusiees, 489 LLS, 468, 4TH (198%)).
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arbitration agreements merely 0 “impose 1ls own view of speed and
economy.”™

Contrary 1o Mereus and its progeny. the Second Circuit held that
the FRCP Rules 42(a) and 81{a)(3) do not grant courts the authornity to
compel consolidation.™ The court held:

Rule 81(aN3) merely allows the application of the Federal
Rules of Civil Procedure to judicial proceedings that are
before & court pursuant to U.S.C. Title 9, to the extent that
Title 9 does not provide appropriate procedural rules. Rule
81(a)3) clearly does not impont the Federal Rules of Civil
Procedure fo the prvate arbitration proceedings that
underfie the Title 9 proceedings pending before a
court.... Therefore, although a district judge considenng
related petitions 1o compel arbitration can have all of the
petitions heard at once pursuant to Rule 42(a), he or she
could not use Rule 43(a) w order that the underlying
arbitrations, once compelled, be conducted 1ogether.”

Although the United Kingdom's concerns regarding the rendition
of inconsistent awards by dual arbatration tribunals were valid, the Boeing
court ruled that such concerns did not provide a substantial ground upon
which to grant the district court authority 1o “reform the private contracts
which underlie this dispwie.™ The court reasoned that "[i]f contracting
parties wish to have all disputes that arise from the same factual situation
arbitrated in a single proceeding. they can simply provide for consolidated
arbitration in the arbitration clagses 1o which they are a party.™

¥, Boeing, 998 F.2d &t 72 (citing American Centennial Ins. Co. v, National Casualty
Co., 951 F.2d 107, 10 iteh Cir. 19917,

W6, Ii.at 73, The courl rejected the Uniied Kingdiom’s argumen that FRCP 42{a) &
incorporased throagh FRCP B1ia)(3) allows the district coun to consolidare private
arbitration procecdings in appropriale situations.

91 i w734,

o M

9. fal a1 734 (citing Yol Information Sciences v. Board of Trustees, 489 U S, 468, 479
(198941 The Coun in Vidlr Mformation Sciences held thar:

[a]rbitration under the [FAA] is & master of consent, not coercion, and
partics ate generally firee i stnacture their arbitralion agreements as they
see fit. Jest & they may limit by contract the issaes which they will
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In conclusion, the court held that district courts do not have the
authority to unilaterally order consolidation of arbitration proceedings
absent the parties” consent to consolidate.™ Moreover, the court stated
that the use of the FRCP and the liberal reading of the FAA in Nerews is
no longer good law. The equitable principles and general contract law
analysis was permitted to stand.™

C. The Future Role of United States Courts in Unilaterally Ordering
Consolidation of Arbitration Proceedings

The general rule as it stands in the Second, Third, and Fourth
Circuits, after the Boeing decision, is that neither the FAA nor the FRCP
allow courts 10 unilaterally order consolidation absent an express
agreement. Courts may still, however, order consolidation upon a finding
of implied consent.

When the arbitration agreement is silent, some experts contend that
it 15 reasonable, fair and fitting (o enforce consolidation a5 & means of
achieving the main objective of parties who choose arbitration, and a
recognized objective of the [FAA]: to provide an efficient and equitable
resolution.”™  Experts argue that the underlying rationale for the
courts’ refusal to compel consolidation is based on the parties’ inability
to consolidate, and not because consolidation is objectionable per se.™
Consolidation promotes efficiency, economy, and expedience because
multiple related disputes are resolved in a single proceeding.
Furthermore, consolidation promotes equity and fairmess in awards, in the
form of one uniform award rather than inconsistent awards from multiple
proceedings.'™  Moreover, consolidating arbitration proceedings 1s
consistent with the underlying purpose of arbitration.” If the main

arbitrate. 50 too may they specify by contract the rules wnder whch that
arbitration will be condsced.

Vilt faformarion Sciemces, 489 ULS af 479,
0, Boring, %98 F.2d at T4,

101§

ithe author's underlyi ise & thal the
e o s T s, ekl s e
court misinterpreted the authority upon which it relied. d at 13-16.
03 A oar 17
104, fd
105, fd
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objective of arbitration is to provide r;prdilinu!- and equitable resolutions,
then consolidation furthers that objective and s consistent wath
Congressional intent:  placing arbitration clauses on equal footing with
other contracts."™

Aside from a policy-hased finding of implied consent, the "general
equitzble powers of the court” allow couns to order "discretionary
consolidation” under particular circumstances.” Courts have used the
following factors 1o find implicit consent to consolidation: “(1) the
language of the arbitration clause; (2) the amendments or addenda to the
agreement; {3} the course of dealing between the parties; or (4} [the]
incorporation of rules that permit consolidation. "™

Ordening consofidation based on a finding of implied consent,
however, it equally as injunious to the "psychological climate of
arbitration” as reaching such a decision in the absence of express
consenl.'™ Cournts tend 1o overlook the intention of the parties when
interpreting arbitration agreements pursuant to the general rules of
contract interpretation.™ In doing so, the couns ignore Congress’
objective of placing arbitration "upon the same footing as other contracts”
in &n effort 10 combat judicial hostility toward arbitral proceedings.'”
As a result, discretionary consolidation based on a  finding of implicit
consent undermines the general arbitral process and the doctrine of pacta
sunl servanda

106 &

107, Mote, Arbirration—-Consolidarion of Separate Proceedings--Second Clreuir Holds
that Consolidation is Governed by the Terme of the Partfes’ Agreermenry;  Govermmend
af the United Kingdom of Grear Brivain v. Bocing Co. 998 F.24 68 (2d Cir. 1993). 107
H.!l.'_h'-'. L REv. 49, 502 (1995) (hereinafier Cowsodidation of Separate Procecdings|
icating In re Coasaal Shipping & S. Petroleum, 812 F, Supp. 306, 402 (S.DMY, 1993,
108, id

109, Hascher, supra note 15, ar 133,
1, Consolidarion of Separate Proceedings, supra note 107, at 403,
LI M (quoting Dean Wier Reynobds. Inc. v, Byrd, 470 US. 213 (1985)),
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M. COMPARATIVE ANALYSIS OF COURT-ORDERED CoNSOLIDATION OF
ARBITRATION AGREEMENTS

A. Introduciion

Few jurisdictions, aside from the United States, authorize the
judiciary to compel consolidation of arbitration proceedings.  Among
these are the Netherlands and Hong Kong, both of which have statuorily
authonzed compulsory consolidation of arbitration proceedings. In
contrast, the courts and legislalure in France have refused to authorize
court-ordered consolidation of arbitration proceedings on the ground that
doing so0 would violate international public policy.

Since few countries have considered or actually implemented
statutes regarding consolidating arbitration proceedings, an analysis of
the underlying rationale for such policies is helpful. Moreover, it is
important to consider why countrnies have not implemented or enforced
a stamute or policy promoting the consolidation of arbitral proceedings.
Whether international public policy has played a role in inhibiting other
countries from implementing such a rule or enforcing soch a policy can
only be determined by examining the role of consolidation in each
country individually.

g Compulsery Consolidation in the Netherlands

The Dutch Arbitration Act’” statutorily compels the Duich
judiciary to consolidate certain arbitral proceedings. The Act provides
that parties to arbitration may submit a request for comsolidation of
multiple arbitral proceedings 1o the President of the District Court in
Amsterdam, even when the contract in question is silent on the issue.”
Parties can petition for consolidation when the subject marter of two of
more arbitral proceedings is connected.” After the parties and the
arbitrators are heard, the President can grant consolidation in whole or in

pﬂ.l'[.“’ -
If the President orders consolidation in fll“: the parties ﬂﬂ
appoint an uneven number of arbitrators and determine the procedu

12 Dutch Arbitration Act, swpra nole 17.
I3 B anmex 1, e, 1046, 9 1.

L4, td

115 & 92
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rules applicable 1o the consolidated proceedings.”™ In the event that the
parties do not reach a decision on these issues, the President, at the
request of any of the pasties, shall appoint the arbitrator, and may subject
the arbitral tribunals to rules of procedure selected by the President.'”

The Dutch Arbitration Act also permits the President to order
partial consolidation.”" If partial consolidation is ordered. the President
determines which disputes are 1o be consolidated. Al the request of the
parties, the President can appoint the arbitrators who will preside and the
procedural rules that will govern the proceedings.'™ If arbitration
proceedings have already commenced, the Act requires that such
proceadings be suspended until a decision is rendered in the consolidated
procesding.'™  Then, other arbitral inbunals may conlinue their
proceedings in accordance with the judgment rendered by the tribunal in
the consolidated proceeding.'

Pursuant to the Dutch Arbitration Act, the parties have the nght
to opt out of the consolidation provision by contractual agreement.™
Commentators argue that the election 1o opt out should be made at the
time of the dispute, and not at the time of contracting.”™ If parties were
1o elect the opt out provision at the time of contracting, then the partics
1o the contract must already know the risks of consolidating and what
parties may become involved in a paricolar dispute.'™  Other
commentators suggest that requiring parties 1o opt out at the time of the
dispute would be unrealistic.™ If full agreement were required at the
time of the dispute, the decision whether 1o exercise the consolidation
provision would effectively rest entirely with the party not seeking 1o opt

BIE M3,

1T, Duich Arbitrstios Act, swpra niote 17, ansex [ art. 146, 1 3,
18 & §4

1% Id

120, M.

121 M

1Z. Duich Arbitration Act, supra pote |7, annes I, an, 106, 79 1.
123, Schwanz, supra note 16, a1 365,

124. [ The comenestators farther critscize the: ot 0t provision for lack of clarily as
1o whes & party can opt out or who can opt oet. Whether it is sufficient for 2 panics 10
agree 1o consolidation or whether all parties must consent fo consclidatson under these
SIFTUmSances i unclear wnder the statalp, o

125, Id. m bbb,
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out.™ Thus, the opt oul provision may have been included

Dutch Arbitration Act to ensure the parties’ freedom to mmrx:l:;
allow any party to unilaterally opt out in the event of g consodidated
proceeding."”

a4 Compulsory Consolidation in Hong Kong

Hong Kong statutonly compels the judiciary 1o order the
consolidation of arbitration agreements, even in the absence of a
contractual agreement 0 do s0.™ Section 6B of the Hong Kong
Arbatration ordinance reads:

(1) Where in relation 1o two or more arbitration
proceedings it appears 1o the coun:
(a) that some common question or law or fact anses
in both or all of them; or
(b} that the rights to relief claimed therein are in
respect of or anse out of the same transaction of
series of transactions; or
{c) that for some other reason it is desirable 1o make
an order under this section the court may order those
arbitration proceedings to be consolidsted on such
terms as it thinks just or may order them to be heand
al the same time, or in one immediately after
another, or may order any of them to be stayed until
after the determination of any other of them.™

Although Section 6B does not distinguish between dm_usﬁc r&
international cases, it has primarily been applied to domestic cases.

¥

127. Schwartz, supra note 16, at 366 Schwarts suggests that “any ogher isicrpretation
mﬂd.inpnc:i:m:m.nu|m,uupmu&unmmmmmﬁﬂ1hw:
purpose (m enacting the starute” i, Furthermare, Schwarte notes hat “[ijmsofar &

“ﬂﬂﬂlﬁhlumcﬁuﬁﬂHdmﬂlﬂ.umﬂhmﬂ“#wwﬁ
umilaterally opt out ag the time of the wwmmmum_ o
0Pt out right a the time of coatracting when they are on equal terms and can bargain
s bength® fd

128, Van den Berg., Hong Kong, in 2 INTERNATIONAL HANDBOOK ON COMMERCIAL
ARBITRATION 1, annex | (Supp. 15 19930

I29. Arbitration Crdinance, supro note 18,

130. See Schwartz, supra note 16, at 367,



244 TULANE 1. OF INT'L & COMP. LAW Vol 2223
Hong Kong. however, F‘ﬁhﬂﬂi the judiciary from ordering compulsory
consolidation of arbitration agreements in international cases.""

D Courr-Ordered Consolidation in France

France has not emacted a provision authorizing the
judiciary to | the consolidation of arbitration agreements, French
me have m the 1ssue and have declined 1o authorize cogr-
ordered consolidation. In 1989, the Cour d'Appel of Paris authorized
consolidation of arbitration proceedings in BKM{ Indusirieaniagen Gmbly
and Siemens AG v. DUTCO Construction Co.'" The Cour de
Cassation, the highest civil court in France, however, overtumed the Panis
court’s decision in January of 1992."

The Panis court in BKM/ held that the arbitral tribunal was
formed in accordance with the apreement between the
parties."™ BEMI entered into a general contract agreement 1o build a

131, V.¥. Vieeder, Conualidation: More News from the Front-Line: The Second Shad On
Casr, 3 ARB. INT'L 262, 265 (1987).

In Hong Kong iself, the Law Reform Commission’s recest
Report on the Uncitral Model Law has advised against including in
Hoog Kong's emactment of the Model Law amy compubsory
eonsolidaiion procedure. This advice is stated 1o have been influenced
'ﬂb'ﬁl':mhdum first, the unattractive element of couwn control
into the arbatration process creaied by such a compulsary procedure,
inconssstent with “ane of the fundamental features’ of the Model Law:
_l'm the diffscublies in devising a workable procedure “in the
iniermational costext’ as oppased b the domestic context; thind, the rik
that partics might not select Hong Kang &5 a venue if the compalsory
_le'_ﬂ'tﬁl-ﬁhlhudhmlhuﬂw%jl{mg{'ML
mieriered with intermational arbitrstions; fourth, the violation by a
compulsory procedure of the secrecy of the arbitral process chosen by
the parsies; and fifth, ‘it has been vuggesiod in some jurisdictions that
H-l'hi:l.l ""I{MFDFIE New York Conventioa] may make an award
-ﬁtmllmmmm in other MNew York
Eummu'_mmum;umg.un:mwmﬂm
procodure weder Section 6B may soon be limited to domestic
arkstrations: only, if the Law Refonm Commission's advice is sccepied.

ot 26536,

BL XV YB. Coana. Anp. 124 (1990) [hereinafier YEARBOOK].
3%, Lalili, suprg moge 19, at 20,

1M, YEARBOOK, supry nose 132, &t 124,
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factory for an Omani company."” BKMI also entered into a “cilent
consortium agreement” with Siemens and DUTCO for these companies
to perform different portions of the constrection work'™ The
agreement contained an arbitration clause referring all disputes to the
International Chamber of Commerce Court of Arbitration (I0C)"
DUTCO brought claims against BKMI and Siemens in a single arbitration
proceeding with the ICC.™ BKMI and Siemens initiated an action in
the Cour d" Appel to set aside the interim award, upholding the arbiiral
tribunal’s jurisdiction,'™

The Court d'Appel held that the arbitral tribunal was properly
constituted because the parties had implicitly agreed to multi-party
arbitration pursuant to the ICC rules." The Court held that since the
tripartite agreement provided for the submission of all disputes to
arbitration, it was foreseeable that a dispute invalving all three parties
could arise.' The ICC rules provide that one arbitrator is appointed
by the claimant, one by the defendant, and a third by the ICC Coun

135, i
13
137 Id. The whiiraion clause reads:

All dispates arising out of the Agreement, which camact be semled
amacably among the Members, shall be finally settled in accordance
with the Rules of Conciliation and Arbitration of the Imcmational
Chamber of Commerce by three arbarators appointed in acioedance with
those rules. The sear of the Ashitration Comn shall be Paris-

Jalila, suprg mote 19, &i 23,

138, /d

139, YEARBOOK. supra note 132, at 125 The defendants. BKMI and Siemess,
challenged the composition of the arbiiral tribunal claiming that cach mmﬂtz
appoint their own arbitrator in the BOC Count Jalili, swpra note 19, af 23. The
rejected the jurisdictional challenge of the defendants and ordered them to. joinily
nominate an arbitrator, Under protest, the defendants appointed one arbstrator. [ at 13-
235 Later, the arbitral tribunal, however, dealt with BKMI and Siemens challenge 30
Juresdiction once again. fd. ot 25, Thﬂhh|ﬂw“ﬂ“'-?“-l*ﬁw:
that the 3 parties to the comsoetium agroement had implicaly waived :n{.‘rilﬁlukh:hr
mominate their own arbitrator by agrecing to resolve all disputes under the e
3 arbitrators appointed in accondance with the Rules. The Rales provide nr“j
appaintment nfm-tlmhrd:ﬂujuu.-ﬂ'ﬂﬂm'ﬂ“#"'m

a third arbitrstor by the chairman of the ICC Court. K

140, Jalili, swpra note 19, a 25,
140, Ad
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chairman® In accordance with the 1CC mules, one arbiirator was
appointed by the claimant. DUTCO, one arbitrator was jointly appointed
by the defendants BEKMI and Siemens pursuant to the intenim order, and
a chairman was appointed by the Court of Arbitration.”™ The coun
held that "the procedure thus instituted according to the arbitration clause
[did] not violate any principle of international public policy concerning
the fundamental rights of the parties to due process and equal treatment
and their right to defend themselves,™™

The defendants appealed the Paris coun’s decision 1o the Cour de
Cassation on the ground that the arbitral tribunal was improperly
constituted, claiming that each of the defendants had the nght 1o nominate
its own arbitrator.”™® The Cour de Cassation set aside the judgment of
Cour d"Appel and held that submitting multi-party claims to one arbitral
tribunal, composed of three arbitrators, violates France’s concept of
imemational public policy, which entitles each panty to nominate his own
arbitrator."®

Thus, the Cour de Cassation not only deferred to the parties’
agreement, thereby wpholding the doctrine of pacta sunr servanda, but
also gave deference 1o the international parties involved. Consequently,
the Court could not impose its notions of faimess on the proceedings,
contrary to what was intended by the parties.

IV. IMPLICATIONS OF COURT-ORDERED CONSOLIDATION OF ARBITRAL
PROCEEDINGS

A Proponents and Opponents of Court-Ordered Consolidation of
Arbirral Proceedings

mtm& of consolidation consistently argue that consolidated
proceedings are mecessary in multi-party situations.  Consolidation

14 M

143, Y EARBOOK, Tupra nole 132, an 126,
144, 0d ot (26127

5. Jalili. supeo note 19, m 25,

delendants 1o appokm | arbintrator among them is put in jeopardy as a result of the ruling
hthCn?:funm I w27, 1t is subminied thar defendants “may find it
coawement to delay whittion by challenging jusisdiction on these grounds and
challengisg the awmrd thal would be rendered by a consolidsed proceeding.  Such
Commentaions sagpest thas “eourts should engage in some judicial creativeness 1o devise
praciscal solutions 1o complicated problems * Jd.
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mqjmius_s the nﬂa of nhain:ng :‘n!:.nnsimnt jud_gum; from separate
arbitral tribunals.”  Consolidation is an economical device, saving the
time and expense of separate proceedings. It is also efficient in that the
same 1ssues are discussed, the same evidence is presented, and the same
witnesses are called by the consolidated arbitration panel.'™ As a result
of its efficiency. consolidation 15 consistent with the underlying goals of
arbitration. "

When determining whether to order consolidation, courts analyze
factors similar to those analyzed for American judicial consolidation,™
Courts determine whether judicial "consolidation is a practical,
economical, convenient and preferred method of proceeding in the matters
before the court,”™ and consolidate arbitration when “the interests of
justice so require.”™™ Critics, however, suggest that the “inerest of
justice” is in actuality the interest of judicial sdministration because
consolidation of judicial proceedings reduces the number of cases on the
court dockets.™

Opponents of consolidation suggest that consolidatron 15 nol more
efficient. They assen that consolidated proceedings are more time
consuming and more costly, because additional arbitrators and parties are
involved."™ Immense difficulties arise when attempting to assemble an
arbitral tribunal composed of five or more arbitrators at the coRveniences
of the parties and arbitrators, Moreover, enlarged panels raise problems
in the coordination of the arbitrators’ activities because, generally,
arbitrators have other occupations.'”  Furthermore, “[mjaners are
enormously complicated by the incorporation of separate disputes in a
single arbitration proceeding.”™ Each party assumes the burden of
hearing claims, giving evidence, and discussing testimony with 3." partes
involved. In addition, a higher probability of delays exists, and

147. Huscher, suprae note 15, a8 133,
148 nd

149, Wallace, supra nobte 94, at 1T,

130, Hascher, swpra mote 15, at 133,
151, &

152 M

153, K

IS4, Jd ot 136, Hligher costs accrue because of the heightencd complication of the case
and the inceeased time needed 1o argue the merits of the case. KL

155, Hascher, supra note 15, st 136,

156, 1d,
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arbitrators need additional time to leamn of all of the contentions and
claims involved in reaching a decision on the merits."’ “The dangers
of confusion which stem from consolidated hearings is only abated by the
high qualifications of the arbitrators generally involved in international
commercial arbitration.”"™

Opponents of compalsory consolidation of arbitration proceedings
ultimately argue that if the parties had intended to submit their disputes
10 consolidated arbitration, they would have stated =o in the contract.™
In general, they assert that the aim of the parties is to establish a self-
governing system to serve their needs, not a system imposed by lawyers,
judges. and arbitrators. "™

B.  The Effect of Court-Ordered Consolidation on Enforcenent of
Awards

In addition 1o arguments regarding efficiency of consolidation,
proponents submit that if claims are not consolidated. the individoal
arbitral mbunals may render inconsistent awards, Critics, however, argue

157, M
158, Id

I¥. M om 14, U ocan be presamed thal parties o an imlemational condracl are
“scplasticated. Sisch paniies afe on an equal bargaiming level in that they are mformed aexd
kmoraledpeable of the contents of the provisions upen which were agreed.

160, Hascher, supra note 15, at 134, Moreover, Hascher costends that:

Courts have lefi pamics with a cumbersome procedure which
makes it difficult for consolidaed arbitration to ever get off the ground
By multiplying the possbilities of court intervention daring the course
of the arbairation peoceedings, consoladation offers o unique opportunity
for a pany b0 evade, complicate and delay the abitration fo which it had
originally agreed. From private remedy designed to furnish o prompt
and imexpensive metbod of dispute setmlement, arbitration has been
totally ahered through the consolidation policy devised by the courts.
Their docasions have not respected any of the factors that have made it
w0 universal in the international tade community. Such irmesponsible
resulls have been caused by the judiciary’s lack of practical experience
with commencial arbifration

fd. a1 136-37. These comments are readily applicable today cven though the courts have

determined Mwmq{m&nﬁqnpmwﬂmp may nod be compelled wbsen

express cansent of ihe parties. Couns are still able 1 interfere in the arbitral process by

::rrrrrhi-llh; the conmact in sch o way that paints to a finding of implicit consent by
partics,
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that jurisdictions subject to the New York Convention on Recogniti
and Enforcement of Foreign Arbitral Awards (New 1':;? Cmmﬁl:;
will not enforce a judgment that is rendered by a proceeding not
explicitly agreed to by the parties.'

Article V of the New York Convention provides in pertinent part:

Recognition and enforcement of the award may be refused,
at the request of the party against whom it is invoked, only
if that party fumishes to the competent authority where the
recognition and enforcement is sought, proof that:, ..(d) The
composition of the arbitral authority or the arhitral
procedure was not in accordance with the agreement of the
parties, or, failing such agreement, was not in accordance
with the law of the country where the arbitration took
place,'™

Parties to international contracts will most likely seek enforcement of an
arbitral award in a jurisdiction other than the United States.™  Amicle
V of the New York Convention prohibits couns from enforcing an award
rendered by an arbitral tribunal when the conditions and terms agresd 1o
by the parties were not followed™ A foreign jurisdiction may not
enforce an award that has been rendered pursuant 1o a consolidated
arbitral tnbunal, because the United States 15 one of only a few countnes
that authorize judicial intervention to compel consolidation™ In
response to the implications of the enforcement of an award rendered by
a consolidated arbitral tribunal, it must be noted that attempts at foreign
enforcement of judgments rendered in consolidated procesdings may
result in additional litigation, thereby defeating the efficiency goals of

161,
162, Convention on the Recognition and Enforcement of Foreign Arbitral Awasds, an.
V. apened for signature, Juse 10, 1958, 21 UST. 2517, 30 UNTS 38 foodifsed at 9
US.C. §§ 201-208 (1988) [heneinafter New York Arbitration Convention]

163, Hasches, swpra note 15, at 137,

164, 1

165. Id, Huscher is silemt with respest #0 the implicatians of enforcing an swan ia 2
foreign jusisdiction wher the caurt compelied conselidation based on a fnding that e
partos implicily cansented to consolidation, Whether this distinction fsrelevant 42 £
Afticle ¥ of the New York Arbitration Convention canact be invoked is nol

B is arguable that finding implicd consent is a subjective determination.
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arbitration and breaking down intemnational confidence in international
commercial arbitration."™

L CONCLUSION

Arbitration is a creature of conract.™ Under the policy of
freedom of contract, parties choese to submit their claims to arbitration,
Arbitration provides a speedy. inexpensive, congenial, informal, and
equitable way to adjudicate disputes.'™ Arbitration also decreases the
contract risk by providing predictability in knowing that one will not be
subjected to a disfavorable foreign court.

Consolidating arbitration proceedings in no way facilitates the
onderlying purposes of arbitration.™ It reinstates the uncertainty and
unpredictability of adjudicatory proceedings that arbitration was designed
to mitigate. Consolidation of arbitration also frustrates the economic and
time efficiency envisioned for arbitration. Moreover, compulsory
consolidation infringes on freedom of contract and undermines the
doctrine of pacta sunt servanda. Compulsory consolidation not only
creates unpredictability, in that the provisions in the contract may seem
valueless, bul also enables the judiciary to intervene and to reformulaie
the coniract conirary to the parties’ intent.

Although counts in the United States have agreed consolidation of
arbitral proceedings cannot be compelled absent express consent of the
parties, unpredictability and judicial intervention in the contractual
relation still exisis. Courts may still unilaterally order the consolidation
of proceedings upon a finding of implicit consent by the parties. Implicit
consent is a subjective finding and & vague basis upon which to compel
consolidation. Additionally, a finding of implicit consent may contradict
the parties’ intentions.

Furthcrmore, when the coun authorizes consolidation based on o
finding of implied consent to consolidation, judicial interference is
u_:-quu.]!y as injurious to the “psychological climate of arbitration”'™ as i
i 10 parties who have not expressly consented to consolidation. “The

I6b. Id ez §35.

V67, Ser Scherk v. Alberio-Calver Co., 417 1.5, 305 (1974): ATAT Technaloghes, Inc.

v, Communicstions Workens of America, 475 US. 843 (1986} Sowbland C) s
Keating, 465 1S, | (1984). L it

168, Hascher, supra note 15, a1 134,
169, Id

0. id m 138,
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role of the courts is to enforce the expectations of the trade commianity
by advancing ils aims, ol (o surprise it by rulings based on an ifeology
mot germane 10 that of the business world. "™

Allowing one party o petition the count for & method of resolving
a dispute contrary 1o the method explicitly agreed opon by the parties
“undermines the fundamental concept that the arbitration clause is
voluntarily entered into by a contractual allocation of risk.™"™

The sclution to whether consolidation should be compelled ks a
basic: one should look to the contract. If the parties 1o a multi-party
dispute have not explicitly agreed to submit their disputes 1o a
consolidated tribunal, then they have chosen to submit their disputes 1o
scparate arbitral tribunals despite the fact that the awards rendered may
be inconsistent, Under the doctrine of pacra sunf servanda, the parties
gre only bound by what is in the contract. Moreover, intemational public
policy concerns should be at the forefront when courts are faced with the
issue of whether to interfere and reformulate an infernational multi-party
contract for procedural convenience.

JuLiska M. APONTE
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party disputes has alio been suggested. Schwanz, sapra pote B
Bowever, would have (o provide for an OpC OuE provision 10 maintan . w:{
freedom of costract.  This would be consitent wilh the self-governing aspects

arbitration, Amlu-fmmuwhsmwﬂtlnm Chamber of Commence,

through l“mtin;[mup.hudcumimdﬂmmpuﬂnﬂuﬁﬂmhh:ldﬂﬂh
coordinating the arbitral peocedures. Hascher, sspra nole 15, at 141, Hae m
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Difficulties in coordinating arbitral procecdings also may arise. i

172 Schwartz, supra note 16, at 373,



