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L. ISTRODUCTION

This comparative essay represents an attempt 1o introduce a
measure of counterpoise in 4 growing and much-heralded development in
the world law of arbitration. Recent decisional law in the United States,
France, and other countries have challenged the strategic significance of
the concept of arbatrability in the legal regulation of arbitration. The
essay secks, first, o clanfy the function of arbitrability in the law of
arbitration and. second, to argue against its judicial deconstruction in
gither the international or domestic context. The key objective of the
analysis is to demonstrate the vital role of demarcation that arbitrability
plays betwesn state authority and the exercise of private rights. Despile
the vogue of liberal arbitration stafuies and the concurment movement
toward the privatization of politcal and judicial functions, 1t 15
inconceivable that arbitrability would be reduced 1o a perfunctory status
in the legal conceptualization of arbitral adjedication. This essay first
examines developments in United States law and provides & critical
assessment of their implications for transborder and domestic adjudication
and the institution of arbitration. It then establishes a comparison
betwesn United States and French laws on arbitration to determine
whether civil law courts address the issue of arbitrability any differently
than their United States counterparts. The study of United States, French,
and other European cournt opinions that follows clearly demonstrates that
the dilution of arbitrability in United States law is also DCCUTTing in
France and other European civil law jurisdictions. This essay criticizes
the “a-legal” approach to arbitration law on a number of grounds and
makes the case for greater moderation in defining the jurisdictional scope
of arbitral adjudication and its relationship 1o the legal system.

II. ARBITRABILITY: A DEFINITION

The concept of arbitrability is critical o the legal regulation of
arbitration.' It determines the point at which the exercise of contractual
freedom ends and the public mission of adjudication begins. In effect, it
establiches & dividing line between the transactional pursuit of private
Eilhti- and the courts’ role as custodians and interpreters of the public
inlerest.  Whenever contraciual rights become intertwined with the

|. For a discussion of arbitration. including the concepi of arbitrabilit I

¥ ige. 0.,
ManTrd DOMKE, DOMKE ON COMMERCIAL ARBITRATION: THE LAW AND PRACTICE OF
COMMERTIAL ARBITRATICN (Giabaiel M, Wilner rev. ed. Supp. 1993),



1994] FRENCH AND AMERICAN ARBITRABILITY 195

exercise of sovereign state authority, designated juridical institutions are
generilly necessary to effect justice.

Arbitrability manifests itself in two ways in the legal regulation of
arbirration: (1) as a means of gauging the validity and scope of the
arbitration agreement (contractual inarbitrability):® and (2) as a subject
matter defense 1o arbitration {substantive inarbitrability).” Contractual
inarbitrability usually does not mise questions of fundamental policy or
intricate issues of doctrinal interpretation in the law of arbitration. Rather,
the law of contracts and its principles of construction are at the core of
determinations regarding whether the reference 1o arbitralion exists and,
if s0, whether it covers the dispute in question.*

Substantive inarbitrability represents the classical function of
arbitrability. It curbs the contractual right to arbitrate by holding that
cenain subject matters are preciuded from arbitration as a maner of law.
Substantive inarbitrability can overlap with the public policy exception to
the validity of arbitration agreements and the enforceability of arbitral
awards. Public policy is a separate ground for challenging agreements
and awards,® but it inierfaces with substantive inarbitrability when it
prohibits arbitration because the claims in question penain to matrers of
public interest.” In order 1o declare subject areas inarbitrable,
legislatures, and especially courts, must elaborate a working  definition

I &6 12:00-:02,

3 M & B0,

4, Partses can aftack the jerisdicional authority of the arbitral tribunal by alleging that
the contract of arbdration is soll 2nd vold or B noa-exient.  The controlling principle
is ikat dasputes camnot be submitied 10 arbicration unless the parties have enlened info an
enfarceabile greement o arbitrase. Even when & valid agreement exiits, a dispuse can
fall catside its scope, making the dispute inarbitrable because of the parmses” failure o
agree to submit that particular controversy o arburation.  Under either sex of
circumnstances, the parties can enter info o swhmission agreement, proceed to a judicial

trial, or reach o senlement. See id. 85 12:00-:02,

5 A § 50

B, Eee DOMEE, swpra sobe 1, § 19:02

7 Ta {llusirute, when an srhitral tribunal fails eo provids & party with an apporunity 1o
he heand of present essential evidence, the resaling awand would be unﬁmﬂk for
reasans of procedural lapses that converge with pablic policy. Substantive inarbittabality
#oes ot play o fole in such a challenge 1o an awand. A dispute mvolving the application
of caency regulations or criminal sanciwons. bowever, wually would be drm-nd:
sushmaangively inarhicrable becawse these regulations ane part of mandatory law, Their
violation implicates the public interest or pubdic policy, See gemerally id §E 402, 19:02-

A,
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of the public interest and H].'I'.EJII how a P-H-ﬂll:u]:ﬂ.l’ subject area is
integrated into or excluded from its domain. .

The traditional basis for invoking substantive inarbitrability
centered upon the distinction between claims anising from contract and
claims broaght pursuant 1o the provisions of regulatory laws." Contract
disputes ordinarily involve matters relating 1o formation, governing law,
and performance (e.g.. timeliness of payment, delivery, conformity to
specifications), as well as the defenses of frustration of purpose or
impossibility of performance. Disputes based on statules (e.g., laws
pertaining to bankruptcy, commercial competition, currency transactions,
impart-export, taxation, the sale of securities, and the validity of patents)
normally fall cutside the contractual mandate of arbitral adjudication.”

The principal reason behind the distinction is that regulatory
statutes contain special safeguards and remedies and proscribe conduct for
the good of society. Therefore, these laws should not be applied and
interpreted by private tribunals and adjudicators. The litigation of
statutory claims in public judicial fora and according lo established
procedures guarantees public debate and accountability and allows the
laws 1o develop dynamically in response to changes in the social or
political order. Statutory claims, therefore, are inarbitrable because they
implicate the vital principles upon which social organization was erected.

B. An analogy can be drawn between the distinction advanced in the text and the debate
oA the question of what damages can be recovered in product Liability suits umder
warmanty and under torl. The cebebrated debhase on this issue betwoen the cosins i Seels
v. White Motor, Co. sad Santor v. A & M Karagheusian represented a dialogae on the
boundary berween and on the gravamen of ton and contract causes of sction. The
dissinction between contract and statuiory claims reflects the same tvpe of discussion om
fundamental issues. See East River .5, Comp, v. Transamerica Delaval, Inc., 476 US
E38 (1986) (discussing whether injary 1o prodiact inself falls under product liability or
coatraqt); Spring Motors Distrsbs.. e, v. Ford Motor Co., 489 A 2d 660 i, 19ES)
(discussing whether buyer is restricted 10 camse of action ander Uniform Comenercial
cnhmmmuhm:mmmmmummwmmq principlesk
Sexly v. White Motor, Co., 403 P.2d 145 iCal. 1965) (holding mo distinclion between
physical injury o propesty and perscnal injury ); Samor v, A &

A24 305 (N.J. 1965) (discussing docirine of st Bisbility L R T
. For an illustration of ihe ion al

s i l.'t-ﬂﬂlm comiract and seatutory claims kn French law

o 1985, an. 174, 1985 DSL. | (Fr.: } ni
of Feb. 4, 1992, Case. civ. Ire, 1992 DS, Jur 181 (Fr.h et
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1L, ARBITRABILITY FROM A& CONTEMPORARY PERSPECTIVE

With the development of the recourse to arbitration and the
parallel decline in the efficiency of judicial administration, the stature of
the inarbitrability defense waned in some legal systems. In fact, areas
fundamenial to the public interest and requining exclusive judicial
jurisdiction are becoming fewer and more difficult to identify. In United
States law, for example. the Federal Arbitration Act (FAA) only
recognizes contractual inarbitrability,” and the grounds for reviewing
domestic arbitral awards do not include the public policy exception to
enforcement.”” Moreover, in several jurisdictions, statutes and decisional
law distinguish between substantive inarbitrability in its application 1o
domestic law and to matters of international arbitration.” The content
of arbitrability, therefore, varies from one setling to another, making o
stable definition even more elusive. Substantive inarbitrability in the
domestic context is usually more restrictive than its international
counterpart because the regulatory authority and interests of the state ane
stronger domestically.”” In international arbitration, the domestic

1. United Siates Arbitration Act, ch. 2013, 43 Siar. 82388 (1925) (eodified =t 9 US.C
§E 1-16 (1993)) [hereimafier FAA]. § 2 of the Federal Arbiiration Act provides:

A wmiten provisson in aay...contrecd evidencing &
transactson iEvolving commerce 1o selile by arbipaton a
comtroversy thereafter arsing oul of sach contract or
tramsaction, or the refusal o perform the whide or any
part theveod, or an agreement in wriling |0 submal ©
arhilraion AN eNAsHNg Conirovery Arsang ouf of such &
contract, transaction or refasal dhall be valdid, wrevocable,
and enforceable, save upon such grousds s exja af law
or in equily for the revocation of any conlfact

Mg 2

Il. See il § 16

12. See Thomas E. Carbonneau, American amd Ovher Nationa] Varations on the Theme
of Intermanional Commercial Arbiration, Ga. L INT'L & Cosep, L. 143 (1988),

|3 The rules of termilodisl sovereignty and political ssoncany allow u:_m:n 10 enact
whatever regulatory laws best suit the needs of the national poluy. Domesis perceptions
of substantive imarbitrabality bose some of their effect when gpplied beyond national
porders, especially in maiters pertaining o infemational commeype when “the sovereign
natéonal state is not exsentially interested.” Clive M. Schimisthodf, Narure ana Evalution
af the Tronsmational Law of Commercial Transactions, in 2 Tig TRANSNATIONAL Law
OF INTERNATIONAL COMMERCIAL TRANEACTIONS 19, 21 (Nohert Hom & Clive ML

Schmitthodl eds., 1982).
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imperatives underlying the legislation have a reduced significance and
function.

The sovereign authority and mandate that accompany the statules,
however, are not completely extinguished in their transborder extension.
The exercise of national political will is represented by legislative
enactments of staatory rights that nonetheless govern or are connected
to private commercial agreements. Despite calls for unitary arbitral
proceedings, maintenance of an autonomous arbitral system, and
recognition of the specialty of transborder justice," controversy persists
in the international context over whether claims founded upon statutory
rights should be submitted 1o commercial arbitrators. who are, generally,
private adjudicators unfamiliar with the history, function, and
interpretation of the applicable statutes.

The pnmacy of national law over the needs of international
commercial adjudication is best illustrated by a feature of English
arbitration law." When English commercial law governs a domestic or
international contract, the courts retain the right to supervise the mernis
of the arbitral tribunal’s determination. A limited right of appeal to the
High Court exists." This practice--objectionable on a number of
grounds--reintegrates ments supervision into arbitration law and
challenges the independence of the international arbitral process for the
sake of maintaining the would-be juridical integrity of national
commercial law. Nonetheless, this practice also provides the elements of
1 basic system for safeguarding the inviolability of national regulatory
legislation in transborder arbitration. International contract claims
involving provisions of national regulatory law should be resolved by 2
process that a1 least includes national judicial mechanisms and allows
them to exercise meaningful authority over determinations,™

The English experience demonstrates that a national public law bar
ar limit on the exercise of arbitral jurisdiction at the transnational level,
although a hindrance, is not fatal to the practical operation of the arbitral

14. Ser. e, Hans Smit, The Future of temational Commercial Arbireation: A Single
Franmnationa! Inninion?, 25 CoLum, 1. TRANSNATL L. 9 { 1986),

15. On English arbitration law, see $1 MicHARL ). MUSTILL & STEwWaRT C. Bovn, The
Lu'l:- AND PRACTICE OF COMMERCIAL ARBITRATION iN ENGLAND {1989); A. H. Hermana,
:I-;:Il'ﬂ and the Lavw: Light in Arbitravion’s Obscure Cormers, Firv. TIMES, Nov. 2, 1991,
16, MUusTILL & BOYD, supre nose 15, ot 456-58,

I, Id

I8. See Thomas E. Casbosmeau, The Exwberans Parkwery to (hilvore Mremmationaliem:
Asieiring the Folly af Mirnsbhishi, 19 VAND. |. TRANSNAT'L L. 265 {1985),



19494] FRENCH AND AMERICAN ARBITRABILITY 199

process.” The implementation of such a procedure, in fact, could have
a number of benefits. For example, national regulatory law could be
enniched by its judicial application in the transborder commercial setting,
The scope and content of the law could be expanded and adapied 10 a
larger mission of settling international disputes. As a result, the
regulatory framework might improve. Statutory clams could become
arbitrable once national couns elaborate senled positions on major kssues.
The disposition of statutory claims would then require only modest
judicial supervision.

A system under which arbitrability is progressively established, by
initial reliance wpon judicial jurisdiction and then upon coordinaied
judicial and arbitral authority, might lead o the elaboration of regalatory
laws with trulv international dimensions. This process should achieve
more cogent results than an abdication of all sovereign legal authonty and
a complete elimination of the function of substantive inarbitrabality from
the process of international commercial arbitration. Mainaining a
sovereign role in the protection of rights created by state authonty shoubd
not be perceived as overly intrusive to the operation of a mechanism for
resolving contractual controversies,

The complexity of intemationzl commercial transactions and
litigation, however, further complicates the question.” Claims of
contractual breach can be met with allegations of statutory violations.
The mixed character of some clums make jurisdictional delineation
difficult”” On one hand, international arbitrators have the ability and
perhaps the right to rule no matter what statute or law governs the ments
of the litigation. On the other hand, a sovereign state’s inlerests in
exercising its lawful regulatory suthority are implicated by the arbitration
and any eventual award ™

——

19, Approximace]y 10,000 arbitrations &% done i Londan each year. e Mann, Prefoce
fo LEX MERCATORLL AND ARBITRATION: A DNSCLASI0N g THE NEW Law MERCHANT

{Thomas E. Carbonnean ed., 190},

20, Ser Carbornesu, upri mote 12, at 149-5].
21. See. e.g. Mitsublshi Motors Corp- ¥- Soler COF¥sler-Plymouth, Inc., 473 LS. 614,

617-23 {1985),

22 The following discussion summarnisss 8 debat® 3™ang Andress Lowenfeld, Hans Smn
and myself. See Carbonneay, supe 0% 18; TS E. Carhonnesa, Mitmbiski: The
Foily of Quixeric Mternationalism, 2 ARE- 1N 11811986); Andreas F. Lowenfeld, The
Mirsubishi Cisse- Another View, 2 A INT'L 178 (1986 Hams Smit. Mitchishic i is
Nat Whar ir Seewms fo Be, 4 1INy ARE: T (1987} Upon reflection, Professor Smit's
commenlary i the most persuasive, altho¥Eh few €OUN or commentasors have scen ihe
case | that Righ. mmﬂ%m’”ﬁ:riwnnuﬂmﬂ
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A possible resolution of the dilemma is 1o have arbitral tribunals
first rule on the significance of the statutory claim 1o the lingation. The
dispute would be inarbitrable only when the arbitrators conclude that the
litigation is principally related to the claim of statutory rights violations.
When the statutory claim is ancillary 1o the main dispute. as would be the
case with a counterclaim or possibly a defense to liability, the tribunal
could disregard it as inoperative in the context of international arbitration
and rale solely on the merits of the prncipal dispute.

The arbitral tribupal's authority 10 rule upon junsdictional
challenges (kompetens-komperenz) would permit it to dispose of this
guestion initially, The tribunal’s determination could then be made
subject to judicial review. The effectiveness of this procedure would
depend on the existence of a like-mindedness among arbitral tnbunals and
the supervising courts. Such a cooperative alliance is not uncharactenisuc
of the current intemational arbitral process.” Functioning properly, this
procedure would have the benefits of sustaining the role of arbitrability
in the intemnational process and having the apphcation of the concept
established by a mutuality of perspectives among arbitral tribunals and
national courts. Despite the time required 1o construct such a process and
the delay it would cause in individual proceedings, this form of
institutional cooperation would aveid a systemically costly all-or-nothing
approach, give national law a presence in the process, and preserve
arbitral autonomy. Moreover. it would allow arbitral tribunals to assert

openly their status as a "shadow” or unofficial court system for
transhorder contract claims.

IV, AN ASSESSMENT OF ARRITRABILITY

Arbitrability is vital 1o the legitimacy of the arbitral process, A
failure 1o elaborate and implement & functional concept of substantive.
and even contractual, inarbitrability could have dire consequences. A
breakdown of sovereign authority in both domestic and international
regulatory areas and of rights protection mechanisms might occur.
Fundamental concems could disappear from the landscape of public
debate and scrutiny. The definition and implementation of core political

recommendsficen made by Profeswor Smis,

I}, For example, 94 sovereign states bave ranlied the Mew York Arbitat -
C:Eﬁ'l-'ﬂ'ﬂiﬂ'l om ke Recopnition and Eeforcement of Foreign Asitral :::fx::;l;gﬂr
vignature June 10, 1958, 21 UST. 2517, 330 UNTS 3 feodificd af 9 L1S.C. 5§ 201-
208 (1986 hercinaicr New York Artaration Convemice). S also Carbennean, supra
mole 12, y
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nghts and values might be relegated to an invisible and unaccoumahle
private sector. Increasing the mandate of the arbitral process might also
impernil is legitimacy and capabilities. Civil nghts claims showld not be
arbitrated in the same fashion as disputes concerming conformity 1o
contract specifications or delivery. Thus, the addition of statutory claims
could compromise arbitral operations and distort the adjudicatory purpose
of the mechanism.

The current tendency to minimize the application of substantive
inarbatrability, especially in the context of imernational arbitration, may
be a necessary pan of forging a modern destiny and role for arbitration.
A new adjudicatory order may be developing that demands the re-
evaluation of traditional concepts and artitudes. The transborder
regulation of securities markets, for example, clearly implicates the public
interest of various states. A claim of securities fraud brought under a
given national law, however, can represent merely a contractual dispute
between two parties 10 a privale transaction that, despite the origin of the
right. has no direct public law significance.™

The privatization of statwiory claims via contract is a useiul shield
against public policy and public law considerations. The nghis o be
adjudicated, however, would not exist were it not for the governing
national statute and the enabling sovereign authority. Moreover, the
wholesale abandonment of substantive inarbitrability elicits an analytical
response that transcends the fear of the unfamiliar. Arbitrability goes o
the core of law and adjudication in any age and context. In a system
goided not only by history but also by reason, arbitrability cannot be
subdued to the point of extinction. Courts must remain legitimate.
Decisions must have a juridical basis. Legal rules cannot simply be
eviscerated 1o purge dockets, and the intrinsic meaning of rules cannot be
denied 1o facilitate business or the national export of professional

services.”

34, Se¢ Robom W. Hillman, Cross-Bovder Mevermeemt, Cowfrer of Lows, amd the
Privatizarion. of Securivies Law, 3% Law & CoxTenmp. Probs. 331 (19921 See alio
Scherk v, Alberto-Culver Co.. 417 LULE. 506, 515, reh dertfed 410 LS. B33 ([974)
25, The export of professional services appears 1o have mafivased the eaactment of the
1979 UK Arbitration Act, Asbitration Act, 1979, ch. 42 (Eng.). In the United States, the
Supreme Court’s decissonal law oa arbsiration owes mhmd-rl:‘mn‘;_ﬂnlr:mtm
efficiency in the federal coust system. For farther, more detaiked discassion, soo THOMAS
E. CARBONNEAL, ALTERRATIVE DMSPUTE RESOLUTION: MELTING THE L-_»ru:F.': AND
CISMOATNTING THE STEEDS %0-133 {1989); Thomas E. Carbonneau, Arfizrarion m:[.lﬂ.-'
L5, Supreme Court: A Plea for Stanory Reform, 5 o ST, 1. ox Dusp. Resoe. 231
233 {1990}
oo
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Y, THE UNITED STATES Law ON ARBITRABILITY

The United States legal system is unigue even within the common
law tradition.® From the reliznce on civil juries to the awarding of
punitive, treble, and hedonic damages, to its development of contingency
fees and class action lawsuits, the United States legal system is the
fountainhead of creative, albeit unonthodox, contributions to legal science.
The systemic uniqueness is even more apparent when the United States
process is compared o its Romanist analogues in which civil codes,
professional jurists and buresucracies. and fixed interpretative training
provide for more stable and predictable junidical determinations. While
some United States contributions cause consternation and are mel with
disbeliefl in Europe,” others are emulated and used to establish
precedent.™

The United States law of arbitration, especially on the question of
arbitrability, falls squarely into the general pattern of United States legal
developments. The law of arbitration in the United States has undergone
several distinct stages of evolution, each responding to a panicular view
of the role and mission of arbitration. First, Congress enacted the
FAA.™ which was the result of lobbying effonts of several commercial
organizations. It begitimized the contractual recourse 1o arbitration and
ended a lengstanding practice of judicial hostility toward arbitration.”
The FAA was premised on the pragmatic beliefs that merchants have the
right to seck a commercially-adapted brand of justice for contractual
disputes” and that elaborate judicial proceedings are not necessary in
self-regulating private sectors.”

Second, the institutional recognition of the legitimacy of arbitration
was followed by a gradual federalization of the law of arbitration.” At

26, See generally COMPARATIVE LAW FOR THE GLOBAL LAWYER (Tho E.
Carbannean & L. Mewman ods., forthcoming 1594), =

m .szuwhm:nuﬁuﬂmlcmmh:qﬁmmimmmw urt
n[ﬂmmthrunmhum i

25, The best example is the expost of Usiied States by firm erganizaikon and the model

for commercial lawyering. Moreover, § 400A of the
influential in framing forcign aws as. have ssvisrag u“m""t of Tors has been

29. Supra note 10,

. Ser CARBONNEALL eupro note 29, o 10506 and sources cited therein,
3. See id a1 10506

17, N id at 140-41 a3,

13 Sre ial ar 107-14.
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first, the FAA was deemed 1o have created merely procedural rights;
however, it slowly acquired the status of substantive law as the process
of arbitration gained importance.” Interpreting Section 2 of the FAA as
a congressional command to uphold individuals” contractual recourse to
arbitration, the United States Supreme Count was determined fo insulate
arbitration from any dilatory reference to unfavorable state legislation.™
As a consequence, most notably in specialized sectors like commerce and
labor, the FAA governed. provided there was some basis for applying
federal law (interstate commerce and the supremacy clause, for
example).™

Third, these domestic developments convergad with the Linied
States Supreme Count's elaboration of a federal court docirine on
international commercial litigation and arbitration.” The Court adopted
a highly internationalist view of transborder cases.” [t reasoned that
arbitration was a necessary component of the transnational commercial
process.™ Agreements 1o arbitrate and arbitral awards, therefore, had to
be enforced.* The Count emphasized the sanctity of contract and the
need for adjodicatory predictability in international commerce.”
Accordingly, disputes that could not be submitted to arbitration under
domestic law (securities and antitrust matters, for instance) could be

34, See id m 108,

35, See CARBONNEAD, snigpra note 25, at 108, 110-12. For cases inferpreting this section,
see Diean Winer Reynolds, Inc, v. Byrd, 470 ULS. 213 (1985]) (emphasizing mtenl of FAA
was 1o provoke expeditioas resolation of clamak Southland Corp. v. Keating, 465 U5,
I {19R4)y (halding federal legislation created dury on federal and stafe Courts @ apply
federal policy on arbitration in FAAY; Mases H. Cone Mensonal Hosp. v, Mercury Conagr,
Corp., 460 U5, 1 (1983) (definang § 2 of FAA as congresssonal declaration of federal
poelicy favoring arbstration agreementsh.

i CagmisMEAL, mpra nobe 25, a0 108

17, Mew York Arbitration Convention, swprs mole 23; Mfirubinkl 473 LS. & 6Gld
{halding antirust claims can be submined o arbitration in iniermational scting S-rlm'l,
417 U5, at 506 (finding impornce of arbitrtion oureeighs pablic policy interest in
consumer protection in Securities Exchange Ast); MI'S Bremen v. Zspata Of-Shor Ca.
S07 U5, 1 (1972} (halding fonam sebection clause valid where both parties had special

expertise and negotinlion was at arm’s length by enperienced and sophisticabed business
peaplel.

IR, See sources cited nmpra note 37,

39, Micrubishi, 473 UL5. a1 629; Scherk, 417 ULS, at 506,

40, Afiexwhichi, 473 U5 of 629.

4. M
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<uhmitted to arbitration in the international context.™ This dilution of
substantive inarbitrability for transhorder commercial matters, the Court
reasoned, was necessary to further United States economic interests."
Since the post-World War II world had changed and the United States
military and economic hegemony had been reduced, the Court concluded
that the United States no longer could transact international business on
its own terms.“

The elaboration of a distinct and more flexible policy on
internationa]l commercial arbitration was not unique o United States
law.” In fact, it had become and was to continue to be a fundamental
pant of modemn arbitration statutes and the accompanying decisional
law.® The transnationalism it embodied reflected the worldwide
consensus underlying the New York Arbitration Convention.* The
critical point of difference was that, while other countries had relaxed
public policy and other enforcement requirements. the United States law
had in addition loosened the substantive inarbitrability defense. Unlike
the liberalization practice in other countries, the parallel developments in
the United States not only had made the judicial atinede toward
arbitration more accommodating, but also had expanded the jurisdictional
scope of arbitration to include statutory claims.®

In the final stage of its development under the aegis of the
Supreme Coun's decisional law, the United States law on arbitration
gained a unitary character.® The Coun abandoned any mention of the
specialty of intemational commerce and proclaimed that what applied to
iniermational arbitration also governed domestic arbitration.®  The
Court"s pronouncements were always embedded in references to the
FAA’s provisions and to the original legislative purpose to validate the
night of contractual recourse to arbitration ' Congressional amendments

41 ML an B40; Soherk, 417 1.5, ar 516-17,

41, Mitrushishd, 4T3 US. m 628-32; Eekerk, 417 115, m 516-17,
4. Bremen, 407 US m 9,

45, See Carbonneais. swpra nole 12

6, I,

47. Mew York Arbitration Convention, supra mole 13,

45 e Carbommeau, supra sode 35,

44,

50, I

51,
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o the FAA subsequently confirmed the content of the Court's rulings,”
making a legislative repeal or amendment of the “emphatic federal
policy™ on arbitration unlikely, Accordingly, statutory claims based upan
the securities acts, antitrust laws, RICO, and even civil rights legislation
could be submitted to arbitration in a purely domestic semting”
Substantive inarbitrability no longer was a barrier to the right to sclect
merely another remedy or form of tnal, known as arbitration ™
Contractual inarbitrability, in the form of a disparity of bargaining

ﬂ._ In 1988, Congress enscted § 16 of the FAA, severely limiting appeal of jadicial
rulings that confirm the recosrse 10 arbitration and providisg for sppeal of judicial ralings
that disfavor arbitration. § 16 provides:

fal An appeal may be taken from-

i1y an onder-

(Al relming 8 ey of any wction wnder section 3 af
thas bile,

(B} denying s petition under saction 4 of this tide 1o
order arhitratson 1o proceed,

(€} denying am application under section 208 of this
tile 1o compel arbalration,

(D confirming or deaying conflmation of an awand
or pariia] award, or

(El madifying. cormecting,, or vacaling an award;

(2} am mlerlocutory ander granlisg, continuing. of modifying
an injuncticn against an srbaration that is sohject to this
tile; ar

[L:4] Except asx otheraise [H'D'u.ld-l.‘d im section 12920 of mile 28, an
appeal may nol be taken from an inferlocutory ofder-

(1) granting a stay of any action under section 3 ol thes tille;

23 durecting arbitration to proceed under section 4 of this
tigle:

(3 compelling arbilralion under wectsan 306 of hes tilke: of

i) refosing oo enjoin an arbitrateon that is sehjcct 1o the Eitke:

SUSC § 16
53, Gilmer v, Imterstase/Johnson Lase Corp., 300 U8, 301991 icompeiling arbitration
of ADEA age dissimination claim); Rodrigues de Quigas v, Shearsos/dmenican Expeess.
Inc., 4% LLS. 477 (199 (enforcing predispute agreement (o arbsirate Betweon socarilics
investors and brokerage firm with respect fo imveston’ Securies Act claimnl;
ShearsonfAmerican Express, Ine. v. McMahon, 482 LS, 220 1987) (enforcing prodispate
arbitrsl agrecment whicrs invessors Brought clsimn under Sscunties Act and under RICO)
54, This statemnent refers to the Cown’s remark in Rodrigwes and clewhere tha
arhitration was simply 8 form of trial that had Bo impact upos ike substangive conlent of
the right under dispute. Rodriguez 490 LS. at 480 That characterization is hardly
plausible and clearly subject fo challenge.
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position, adhesion, or a related but separate arbatration agreement,” also
was climinated as an obstacle to arbitral recourse In effect.

inarbitrebility in both forms was relegated to a perfunctory status.

% The lutter albskion refers to the foderal court practice of consobhidation. See Maxum
Foundations, Inc. v. Salus Corp., 817 F.2d 1086 (4th Cir. 1987 (permitting consolidation
of related arbitral procesdings between awner andd contractor and between comtracior and
subcontractor to peoenole efficiency ). Weyerhacuser Co. v. Western Seas Shippang, 743
F2d 635 (th Cig), cerr. dended, 468 1S, 1061 (1984) (holding arhitral procesdings
could nol be comsolsdsted where separate arbatration agreements dsd nod provide for
consolidanon); Compania Espancla de Petraleos v. Merews Shipping. 5.A., 527 F.2d 566
i2d Cir, cerr, dented, 426 U5 936 (15976) (upbolding agreement 1o arbiraie execwied
by eamner’s agenth. Sre wlve David E, Bramson & Richard E. Wallace, Jr., Courr-Ordered
Conslidated Arbitranons in the Ulited Sraves: Recenr Authority Asswres Parties the
Chodee, 8 I INT'L ARs. 29 (1988 Bar see Governmend of Great Brlasn and MNoctherm
lreland v. The Boeing Company, 998 F.2d 68 (3d Cir. 1593) (holding that district court
may mot order consolidation of separase arbitral proceedings involving same questions of
fnct 2nd law if panies have nod agreed 10 consolsdation). The FAA contains no menton
of consolidasion. Some federal cousts rely on Rube 42(a) and Rule 81(a)i3) of the Federal
Rules of Civil Procedure to order consolidation of arbirral procecdings. The circuils are
divided oa the guestion of consofidation: The Second Clrcul cspouses the view that the
federal cowns can oder consolidations witkoul an arbitration agreement 1o 1hat effec or
the consent of the pamies. It emplovs an "inteeest of justbee™ analysis that books to
coemmion grasstions off law and fact between ke proceedings, the complesity of the relsted
iswmes, and the danger of conflicting findings. Bar see Boeing, 998 F 24 a1 68, The Fifth,
Eighth, Mimb, asd Eleventh Circuits take 1be posaibon thal consabwdations cannot be
cedered unless the parties have cossenied and the arbairation agreement provides for
mraltipanty arbitration. The Fourth Corcult intermediales by stating that an agreement 1o
allow consalidation can be inferred from the partics’ agreement.  See Thomas |
Supaserwich, Arbitration and the Mubiparty Dispute: The Search for Workable Solutions,
T2 lowa L. REV. 4T3 (1587); T. Evan Schaeffer, Comment, Compuliory Consalidiztion
of Comeme rrial Arbitrarion Digpures, 33 ST. Lows U, L1, 495 (1989),

Australsa, Canads, Ecmador, England, Hong Konp, and the Netherlands also
peowide for consolidation. The English practice requires the consenit of boah panses; Hong
Kong low gives the courts wide discretion 1o cuder comsolidation wish ar withowt party
Mesherlands Arbitration Act of 1986 allows partics o seek an order of consolidstion.
“unless the pantics kave agreed ceherwise.” One pany may seek consolidation and 1he
decisicn i within the coun’s discrefion. See The Netherlands Arbitration Act 1986, ant
106(1), tramslated in PIETER SANDERS AND ALBERT JAN VAN DEN BERG, THE
NETIELANDS ARBITRATION ACT 1986, 36 (19871 Ser gemerally I5ask 1. DORE
THEORY AND PRACTICE OF MULTIPARTY COMMERCIAL ARBITRATION (19901 Julie C.
ﬁ?$w1$mﬂf Proceedings and Itermational Commercial Arbirration,

CINTL [15940); Hermard 5. Maller, Consalidarion i 3 i
Cace. 3 ARN. INT'L 7 (1057}, e Kuag- e Ak C8

Comsalisdation may raise enforcement problems under Article Vil )d) of the New
Yoek Artitration Canvestion. See G. BERNINL CONSENSUAL MULTIPARTY ARBITRATION:
PRINCIPAL [SSUES RAISED 15 JUDICIAL REVIEW AND ENTORCEMENT PROCEEDINGS {1991 ),
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This extraordinarily radical development in United States
arbitration law coincided with the meteoric rise of the alternative dispute
resolution (ADR) movement and the concomitant paralysis of federal
judicial administration.™ ADR, arbitration especially, had been touted
by two successive Chiel Justices as an essential aliernative method of
dispensing justice.” With increasingly limited public resources and the
volume of and delays associated with drug cases and other forms of
criminal litigation, the federal court system had become and remains
siymied by the enormity of dockets and elaborate constitutional criminal
protections. ADR, srbifration in particular, offered o means of
channelling non-criminal litigation to private adjodicatory processes. The
1990 Civil Justice Reform Act™ manifested congressional affirmation of
the Court’s view that federal counts no longer could effectively or
efficiently dispense justice in civil, commercial, and some political nghts
cases.

In short, frontier politics prevailed in United States arbitration law.
Some interests had 1o be abridged or eliminated to afford safe passage to
other more important interests. The only means of salvaging the justice
sysiem was to have arbitrators function as de facto federal judges in a
private setting and at the cost of the parties instead of the taxpayers. The
United States no longer could afford the brand of justice required by the
federal constitution. Lawyerly due process had turmed on itsell and the
system it served.”™ Only a few societal and political interests were given
the privilege of being guided by the rule of law,

As a further result, lawyers invaded the arbitration process.™ The
due process principles that paralyzed the federal court system began 1o
infest arbitral proceedings.” Given that the arbitral process now ruled
upon significant litigious concemns, it needed to be judicialized ™ The

56, See CARBONNEAU, supra nose 25, a1 1-5 and sources cned therein

57, See i, (referring to Cheef Justioss Burger and Rehaguisth

5%, Civil Justice Reform Act of 1990, Peb. L. Mo, 101-650, ot L 104 Swi 3089
(eodified =1 9 UL.S.C. §§ 201-208 {1963))

50 Spe CARBONNEAL, supre note 23, ar |-§

0. See Richard Kasp, Wall Street's New Nightmare: For Broberage Firma, Arbirration
Mas Turmed Unexpectedly Naxty, BARRON'S, Feb, 21, 199, m 15,

61,

61 See Thomas E. Corbonnesu, Nationa! Low and the Judicialization of Arbiirarion:

Manifest Destiny, Manifest Dipregard, or Manifest Error, i [NTERNATIONAL
ARDITRATION IN THE 2157 CENTURY: TOWARDS “JUDICIALIZATION" AKD LINIFORMITYT

115 {Richard B. Lillich & Charles N, Brower eds., 1941
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adjudicatory character of arbitration was transformed as-a result of s
new mission and by the fact that it no longer was protected and
circumscribed by substantive and contractual inarbitrability.

The implications of this development for American sociely are as
extraordinary as the coun decisions themselves. For all but criminal
prosecutions, citizens may seek recourse in the judicial system. which
requires waiting years before the federal dockets permit operation of due
process of law and equal protection, or agree 1o resolve their dispules
through private adjudication at their own cost.  Moreover, the
implementation and interpretation of substantial pieces of national
legislation, such as the securities laws. RICO. and the Sherman Act. are
delegated to private adjudicators sitting in confidential proceedings which
do not produce public opinions. The statutes do not involve matters of
umely delivery or frustration of purpose, but provide essential civil
liberties and consumer protection and aniculate the nation’s political and
economic créed. The solution to the problem of limited accessibility to
the judicial system makes federal justice even more inaccessible and gives
arbitranon whatever claims that can be shoved in its direction on
whatever basis™ The Bill of Rights, in effect. was amended, if not
rewritien, without any public discussion and without generating any
significant public or professtonal attention.™

The critical question for comparative purposes is whether the
decline of substantive inarbitrability, announced in the imemnational
decisions and eventually followed in the domestic rulings. will be
perceived by other legal systems as a self-comained United States
ecceninicity or as a development worthy of emulation. It is difficult 1o
understand the attraction of the federal case law™ The domestic cases
are poorly reasoned and transparenily designed to achieve a particular
result no matter how unconvincing the logic® The Court appears 1o
care lirtle about the institution of arbitration and its fate, and even less
about undersianding its processes. The international cases have more
substantial and rigorous analytical content, but their reasoning and
rationale are embedded outright in policy. High-minded idealism is
masterfully combined with the dictates of pragmatism, giving the opinions
considerable currency in the age of globalization. Despite the ideclogical

63, See Carbosseaw, suprd note 25
el Srw i

65, See id,
B4, fd.
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and intellectual glow of the intermational cases, they do not eliminate
skeplicism aboul their central thesis.

Civil law courts demonstrated a more systematic and cogent
understanding of the law of arbitration in prior decisional rulings on the
subject. The civil law version of the legal regulation of arbitration is
founded upon the proposition that arbitration is a creature of contract and
that, pursuant to well-setlled principles, the contractual recourse to
arbitration is limited 1o those areas in which rights fall within the domain
of contractual freedom (droits disponibles).” The siate maintains its
authority and responsibility to safeguard the public inmterest by
adjudicating claims that implicate the lorger intenests of society, In terms
of basic principles, the civil law recognizes a clear distinction between
contractual and statutory claims, between the junsdictional domain of
arbitration and the public authorty and adjedicatory deties of the
Judiciary.

The Scherk v. Alberto-Culver and Mirsubishi Maotors Corp. v. Soler
Chrvsler-Plvmouth, Tnc, rulings, however, stand in contradistinction (o the
radiional civilian view. Despite the recogmition of cour-Ondered
consolidation in one European statute,™ the French Count of Cassation
appeared to hold fast to settled principles in a recent decision on multi-
party arbitration, refusing 10 extend the effect of a contract bevond its
specifically agreed-upon perimeters and parties.” Other recent French
judicial decisions, however, demonstrate that the United States Supreme
Court’s decisional law on  substantive inarbitrability has made
considerable inrpads into French legal thinking, nearly acquiring the force
of precedent among French lower couns.

This unexpected shift of position is understandable in light of the
competition surrpunding the export of arbitration laws and services. The
liberalization of rules for international matlers gives the national
jurisdiction @ npon-nationahistic image and ponfirms its allegiance to
globalization. The elimination of arbimrability Tom the legal regulation
of arbitration, as if @ more moderate gpproach 5 impossible, however,
remains difficult go understand and 10 agcept even In transhorder relations.
To their credit, the French opinions, no matrer how staggering the final
disposition, still exhibit an intimate undersganding of the institution of

e ———
7. Copt CIVIL [T, c1v.] an, 2059 {Fr).

B8, The Metherlang, arbiraion Act 1985, suprg moie 55 301 J0gh,

89, See Judgment of Jan 7. 1992 Cass. 6iv. jop, 7 Int't ARB. Rip, Feb. 1992, m B-1
{Fr.1,
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arbitration and rely upon the force of well-wrought logic to armve at their
determinations.

V1. THE FrRENCH Law 0% ARBITRABILITY

French law distinguishes between objective and subjective
inarbitrability.™ The distinction 18 roughly comparable to sobstantive
gnd contractual inarbitrability.  Objective inarbitrability  prohibits
arbitration by reason of the subject matter of the dispute, while subjective
inarbitrability relates 1o deficiencies in contraciual capacity or other
problems in the formation of the agreement.” The purpose underlying
objective inarbitrability 15 10 preserve the inegnty of the public interest
in adjudication.” Subjective inarbitrability regulates the coniraciual
validity of agreements to arbitrate in the context of parnticular arbitral

In contrast to its United States counterpan, the French law on
arbitrability is based upon express provisions of law. Amicles 2059 and
2060 of the Civil Code™ contain abstract formulations that outline the
general contours of substantive inarbitrability. Recourse (o arbitration is
permitted in contractual matters, impliedly prohibited in the
adjudication of statutory rights and the application of mandatory law, and
expressly prohibited for masters that pertain to public policy.™

Amcle 2059 legitimizes the recourse to arbitration in the
adjudication of contractually asccessible rights (droits disponibles).”
These are personal rights over which individuals have basic authority and
discretion.” The rights that proceed from contract only implicate the
domain of public law in the sense that the exercise of individual rights

M. Patrice Lovel, L'Arbirobilid, REVUE DE L'ARRITRAGE 213, 219 (19920 This
dufference is samilar 1o the distnction hetween objective law {droi otxjechif) and subpective
low (droit rubjectif). JEAN-PIERRE GRIDEL, NOTIONS FONDAMENTALES DE DROIT ET
DIt FRARCAIS: INTRODUCTION METHODOLOGIE SYNTHESES 7.8 {19025,

71, Level, supra nose 70, at 232,
Ti K

T M.

T, T oo ams. 20652060,

75. Id.

76 Id an. 2059, The Arikcle provides that “sll persons ilrati
] _ my ke arbatration sgeecmenls
ofi Aights of which they have the free disposition” fd

1. Level, supra note 70, & 219,
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cannot violate the strictures of public policy.™ Moreover, such rights.
despite their private character, emerge from the political will of the state,
the ultimate purveyor of rights within political society.™

Statutory rights differ from contractually accessible rights.™
Statutory nights are political commands, enacted in the name of the
common good. which are for or against certain types of conduct or
groups in society.”  Within this category of rnights. individual
prerogative ceases and the collective interest takes hold™  Statutory
rights, born not of contract but directly of political suthority, are therefore
inarbitrable because their content and character transcend the private
realm of contractual privilege.”

Accordingly, Article 2059 expressly permits arbitration in the
domain of contract, while it impliedly precludes arbitration in subject
areas that the state regulates via statutes for the public good ™ Aricle
2060 reinforces the implied content of Amicle 2059 by prohibiting
arbitration generally in all matters pertaining to public policy.” Anicle
2060 specifically lists areas in which the public policy bar to arbitration
applies, including matters of status and capacity, divorce, and disputes 1o
which the state is a party.™ Public policy matters, therefore, encompass
activities that can be performed only by a duly-constituted government
and that are instrumental to its political mandate and public mission.™

Under Article 2060, 3 wide range of private disputes arising in a
variety of areas of French law were deemed inarbitrable for reasons of
public policy.™ The public policy bar in Anicle 2060 encompassed any

R A,

M. I

8. id m 220,

Bl id

8. Level, supra note 70, ag 220,

&3, fd,

B, C ov. an, N59.

BS. fd, ar. 2060. The Article provides that “Jtjhere may mot be arbilration agresments
on questions of status and capacity of persans, oa Fﬂm“:ﬂw Mm
separation or on disputes. involving puhlic m:mm;-hﬂuﬂs::‘m lmw oA

generally in all matters which comcern public palicy.
lm.cﬂm‘.pp:mmmmmumm:nmuﬂm (Fr.)

B, C. CIv. aet, 2060,
HY. GRIDEL, supra note T, ai 74,
88, Level, rupva note T0, al 234-35.
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dispute involving the application or interpretation of mandatory law. ™
For example, the imposition of criminal liability and sanctions, although
not specifically mentioned in Article 2064)'s abbreviated list. presumably
fiit into its purview because the criminal process compromises individual
rights as it acts to further public security.™ In the civil setting, statutes
establishing rights for groups of individuals, especially for reasons of
ideological or political conviction, also implicated public policy and were,
therefore, outside the contractual privilege of arbitral recourse.” Labor
laws are 3 particularly good illustration of such laws in the French and
European context.

In addition to the matters specifically enumerated and those
integrated by implication into the prohibition of arbitration under Aricle
2060, one would assume that litigation peraining 1o lestamentary
dispositions, immovable property, and family law maners. including, but
pot limited 1o, the pronouncement of divorce, would be substantively
inarbitrable as well.”

Under the provisions of the Civil Code, therefore, the effect of
subsiantive inarbitrability remains particularly vigorous when the state
acts to give identity to the polity and its members (e.g.. attributing civil
status. begal capacity, nationality, marital status) or o limit the freedom
or property rights of individuals for general secunty purposes (e.g.
criminal liability and sanctions), or when basic and essential individual
nghts are at stake (e.g.. political liberties, privacy, and personality
interests).” Arbitrators cannot rule on these matters because they pertain

M
0. Mo 22T
9l 0o . 228,

92. Public law maners involving the relationship berween the state and private
indsviduals also come within the ambit of the public policy bar s Amicle 2060, French
law distinguishes berween privale law (droir privd) and pubilic law (droir public],
Acconding 80 Gridel. drodr prive is "le droit de la reconnaissance, de la défemse ot de la
MSE €f ocuvre des inlénits privés” and droir public “mutitae les personnes e pouvosrs
publics, définissist, outre les activités de ceus-ci, bes modes de gestion des services
publics. 11 est la mise en oeuvee da régime de puissance publique ™ GRIDEL. supra nole
0, at B2, T3, In civil law systems, public law matters are subject bo an entirely separste
hﬂl’r'f'“?'#.:”nﬂmtﬂmm See id, at 75, This exercise of staie
authority invalves & more comples measare of legal sccountability than the civil litigation
af peivale divpuies. See i State condoct always implicates o public mission that
Iu._'d'l:ll'v.u collective interests, Bar see (18 10 intermarional matters) Yves Caudemet,
:Z.I;?I-rmﬂ.' Agpecty de Dvoir Pablic, Frar de fa Question, Revue de L'Arbitrage 341

L LT ﬂI.IJEI... suprg mode TO, ai 530,
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to the state’s basic mission and core functions.™ This is precisely the
meaning of public policy as it relates 1o substantive inarbitrability.

Although the architecture of the Civil Code establishes clear
guidelines for defining the scope of arbitral jurisdiction, the French courns
began to question key concepts and discover definitional ambiguity in the
provisions. When does a right become accessible by contract? When is
public policy an absolute bar to the arbitration of a claim involving an
alieged breach of a statutory right? What if a dispute implicates
mandatory law only in a subsidiary fashion?

The development of a more sublle domestic decisional law on
substantive inarbitrability began in 1950 with Tigsor v. Neff™ The
objective of the ruling was to develop a judicial doctrine that would
compensale for the absence of kompetenz-kompetenz™ in the prevailing
French arbitration law. The lack of arbatral authonily 1o rule on
jurisdictional challenges allowed parties to undermine the reference 1o
arbitration by alleging that the dispate involved public policy violations.
Such challenges ar least delayed and could completely undermine the
arbitral tribunal’s ability to rule on the dispute.

In an attempt to remedy the lacuna, the French Court of Cassation
ruled that the mere convergence of public policy provisions with the
merits of a contractual dispute did not necessanly render the dispute
inarbitrable. Emphasizing the central importance of Anicle 20597 the
Count established the doctrine of the selective inarbitrability of statutory
nghts. Although the subject matter of some disputes was per se
inarbitrable, other disputes could be submitted to arbitration if the
stalulory provision generaled an actionable individual right in the
circumstances.® In effect, the Court held that disputes involving claims

od A

95, ledgment of Nov. 28, 1250 (Tissol v Melf), Cass. com. | 1950] Ball. Civ., Mo 3146,
ot |54 (Fr.} [hereinafter Tissar].

96, See NOUV. C. PR, CIV, art. 1466, which provides "si, devant "arbisre, I'une des pamies
comfeste dans son principe. o son érendue le pouvosr juriditonnel de Farbitre, i
appartient & celui-ci de statuer sur la validité ou les limites de son invedtitare.” M. See
also Jodgment of May 19, 1993 (Sociéié Labisal v, Sociésés Mors e Westland
Aerospace ), Coar d'appel de Paris, REVUT OF L°ARBITRAGE 645 (193] (Fr.} [hereanadter
Labinal] (permitting reference 10 arbatration in dispute implicating intematsonal public
policy Bssuesk.

@7, Tissof, [1950] T Bull. Civ. Mo, 316 at 154,

9%, See geaerally Level, supra mole 70, a8 222, 231, 133 136 7, .|'|.I'I.ill.']!. 2060
reflecied the mineteemth ceniury precepd of mon-ingerventioniad government policy &
economic matiers. After 1950, as an activist French government policy developed and
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of mandatory law violations were not per se inarbitrable.”™ Rather. such
disputes became selectively inarbitrable, or inarbatrable only when a
statutory breach had actually taken place.™ In the Coun’s view,
inarbitrability arose, not from the mere application of mandatory law 1o
a dispute, but from a direct public policy violation."™'

This rather opaque distinction, in effect. gave arbitrators ruling
under French law the equivalent of compélence sur la compétence
authority.™ Arbitrators now could determine for themselves (subject
to later judicial review) whether a public policy violation had taken place
and prevented them from ruling on the menits. It also created confusion
among doctrinal writers and lower courts,  As the ruling took hold,

stabwinry economic law prew, Aricle D060 became obsodeie. The activist state began in
niervene either bo proscribe o prescribe certain types of conduct in the furtherance of the
pablic pood, protection of creditors, or maintenasce of the integrity of the marketplace
As & result, the apphication of these lows trigpered dispuses between private parties, and
questicas arode 4 10 whether provisions for arbitration remasned lawfigl inregard to thowe
clasms.

In an anempd 10 adapt the law 1o this evolution, the Fremch Court of Cassation
shified the central analytical reference from Ariche 2060w Amicle 2059 by distingaishing
between disputes that were per se inarbitrable and dispuses that mercly involved
altegations of & violation of misdstory law. Under Anricle 2059, dispuies that were per
se inarbitrable either directy implicated public palicy or cestersd wpon contractually
inaccessdhle rights.,

99, Tissor, [1550] 7 Bull. Civ, Mo, 316 at |34, Ser pemeraily Level, tupra note 70
I, &

] B

102. Jodgment of Jume 15, 1956, Pars 1re, 1956 LCP. [ No. 9419 (Fr.); Judgmem of
May 7, 1963, Cass. Civ. Ire, 1963 LCP. I1. No. 13805 (Fr.); Judgment of Nov, 29, 1968,
l'_':l'!n.lr Ze 1970 LCP. IL Mo, 16246 (Fr). These cases atsempicd 1o prevent dilatory
tactics. fomm fnustrating the recowne to arbisration. The claim of public policy violstion
could wend the mafier to court because the agreement 1o arbitrate might also be void. The
mmummm whether public policy had indesd boen
violsied  Thesc problems were evenmtually climinated by the judicial and legislative
recognition of the komperenz-kamperen: doctrine in both domestic and international
arbizration. See Judgment of May 7, 1963, mupra; NOUV, C. PR, CIV. an. 1466,

103, The prnciple received B surprisingly wide application in & number of areas. For
example, the doctrine of selective inarbitrability has affected the inarbitrabalaty of both
matrsmonial and lestamentary rights. See Judgment of Jan. 25, 1963, Cass. civ, 2e, 1964
LCP. 1L Mo. 13472 (Fr.) iseaihing commanity property dispate by arbitration), Judgmen!
nmm:. 1. I'.il‘hl._{'u.ch. Ze, REVUE DE L ARBITRAGE 102 (1973} {Fr. ) {seitlng daspule
regarding sbace in estate by arbitration). s spplication to labor law rights also crested
CORIFOYEnY, hhnuh:mdmumanmmﬂm lwas provide a
mwhﬂmﬂunmhmﬁﬂﬂthhmmhmhn
includes crimisal pemaltics for vialations. See Decroe No. 85-1388 of Dec. 27, 1985, an.
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however, it came to represent the view that the presence of public policy
in lingation, especially regulatory provisions involving economic
issues, " coubd not prevent arbitrators from fulfilling their adjudicatory
responsibilities under the contract. It therefore. became increasingly
difficult to identify subject areas that were inarbitrable. In fact. under
Article 2060, only matters of status and capacity and the fundamental
rights of privacy and personality, as well as bankrupicy protection and
patent infringement, are now clearly within the reach of substantive
inarbitrability under the French law,'™

Az a consequence, the French courts have held that the statutes
establishing special rights for employees, consumers, and lessees, for
example. allow some measure of private contractual determination.™
While public policy may prohibit the arbitration of emplovee claims
ansing from the performance of an employment contract, arbitration may
be invoked once the violation of a statutory right occars.™ The French
courts reason that the swatutory protections afforded to employees,
conferred as a marter of political authority, are established for the benefit
of private individuals."™ Generally, these rights are per se inarbitrable

174, 1986 DS L. &8 (Fr.); Law No. 78.742 of Jaly 13, 1978, arx, 57, 1978 DSL. 315
{Fr.)

104, See Lourence [dot, Arbireabdlind er Applicarion du Drair de b Congurrence par
{"Arbitre, REVUE DE L ARBITRAGE 280 (1989)

105, As & maner of principle, the basic nale of docision for arbaradaliy is clear
Statuiory nghts cannot be submited to arbitration. The rule is akin 5o the prohibition in
French law against plea-bargaining. Under French notons, a defendant cannot barter
about what the criminal low provides, Courts do justice aceedidling o lvw and i the name
of the sisle. Their junsdiction in these malten s eachasive and clearly intalerant of
peivale parly inkerference. The amalogy between substantve meburatsliny and phea-
bargamning i pertinent, howewver, only at the level of abstract principle. See alie
Judgment of Feb, 4, 1992, Cass, civ. lee, [1992] Bull, civ. No. 38, at 28 (Fr.} (reversing
Judgment of Jan, 26, 1990, Cour d"appel de Paris, 1991 D8, Jur. 127} The liw of July
13, 1978, however, provides thal the Tribunal de grande bislance bas eacheive
jurisdiction 1o hear these disputes, assd & number of commentators view infringement canes
5 involving a determination of the validity of the patest, Law Mo TH-742, 1978 D51
ot 315,

106. Judgment of Nov. 5, 1984, Cass. soc., 1985 LCP. 11, No. 20510 (Fr.); Judgment
of Dec. 30, 1954, Cass. soc.. 1955 D, Jur. 321 (Fr.x; Law No. 48-1360 of Scpe. 1. 1948,
an. 16, 1948 LCP. (00, Noo 13538 (Fr.),

107, Judgment of Nov. §, 1984, at 1985 L.CP. I, No. 20810. See C. TRAV, art. SII-1.
The Article states “les conseils de prod hommes... réghom par voie de comcillation les
différends qui peavent s'élever 4 Voccasson de sout conirad de travail. entre les
employenrs.. f ks salarids quiils emphaient.” Jd

108, See cases cited mipra note 105,
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and subject to the mandatory jurisdiction of the designated courts when
they are expressions of social and political public policy.™ As a right
benefitting a particular individual, however, they become part of droits
disponibles, enter the domain of contractual prerogatives, and become
arbitrable."*

The French Court of Cassation itsell has held that disputes
pertaining 1o an employment contract, such as overtime pay. paid
vacations, promotions, or severance allowance, are inarbitrable only for
as long as the contract of employment is in effect.’’! The rationale for
specialized remedies before the labor courts is to realign the disparity of
position  between employers and employees during the peniod of
employment.'® Employees must be protected while they are under the
employer's authority and supervision.'"™  Once the contract of
employment is terminated, however, employee disabilities cease.'” A1
this point, the statatory right is transformed into a contractually accessible
right, arbitrable through a submission agreement."

Another example is the French law on leases. These laws contain
strict regulatory provisions which prevent over-reaching by setting rental
amounts and terms for the renewal of leases'™ Despite the public
policy character of these regulations, parties can refer disputes to
arbitration,"”  Arbitrators can rule on the rent due under a residential
lease a5 long as the ruling on the amount owed is within the mandatory
statutory limits."" Arbitrators also can rule on claims penaining to the
right of renewal, provided the lease is terminated at the time of
arbitration.™  Public policy merely prohibits a breach of the right.

M. GEIGEL, supra mote 70, ar 430,

10 Jadgment of Mov. 5. 1954, a1 1985 J.CP. 1L No. 20510,
1L

112 Level, suprs note 70, a1 227,

113 M,

1a, o

115, Id.

116 Judgment of Dec, 30, 1954, Cass. soc., 1955 D. Jur. 321 (Fr.J: Law No. 481360
of Sept. 1, 1948, an. 16, 1948 J.CP. 11 No. 13528 (Fr.) g 4

117, See canes cited nwpra note 105,

18 It

118
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Once a breach occurs, some of the consequences of the violation can be
arbitrated,"™

The doctrine of selective inarbitrability of statutory rights has
enabled the French couns 1o redefine the significance and role of
substantive inarbitrability in French domestic law. The distinction
between the inarbitrability of statutory rights and the arbitrability of the
consequences of a breach of a statutory night. which vest a personal
contractual right at the time of breach, upholds the principle of the code
provisions, but is coterminous with Lnited Stares common-law precedent.
The stature and scope of substantive inarbitrability have dwindled subtlety
but mightily. A few areas, such as bankruptcy and patent infringement,
remain where French law maintains a public-law-inspired concept of
inarbitrability, but the rendency is clearly toward nearly unlimited
arbatrability.

V1. THE FRENCH CONCEPT OF INARBITRABILITY AND INTERNATIONAL
ARBITRATION

Recent landmark cases reflect a substantial alignment of the
French law on arbitrability with its United States counterpart in the
international area as well."' Given the Count of Cassation’s ruling on
the consolidation of related but different intemnational arbitral
proceedings,'™ it was plausible that the French approach toward
transhorder arbitral jurisdiction might provide some necessary legal limits
upon the process, while remaining a strong proponent of the mechanism.
In light of Seciété Labinal v. Sociétés Mors et Westland Aerospace™
and arbitration decisions in other European jurisdictions, ™ however, the
aspiration toward order and structure in the world law of arbitration will

seemingly be disappoinied.

120, i

121, These decisions have been decided by 1he sirmegically impostant P:n;_c.‘n_m-r af
Appeal. This Coun has preparcd the way for the elaboration of the most significant
developments in French artwaration law,

122, Sep. - Judgment of Jan. 7, 1992, Cass. Ciw, e, 7T INT'L ARE. REP., Peb, 1992,
at B-1 {Fr.)

123. Labinol REVUE DE L ARBITRACGE 645

124, Epe coscs cited dnfro notcs 140, 142
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Sacidtd Ganz v. Société Nationale des Chemin de Fers
Tunisierns'® decided in 1991, extended the Tissol reasoning inio
international arbitration and set the stage for an ambitious re-evaluation
of public policy and substantive inarbitrability in international arbitration
cases. It represented the first step in assigning substantial and fully
autonomous powers over public policy and the implementation of
arbitrability to intemational arbitrators. The Paris Court of Appeal ruled
that arbitrators have not only the authority but also the jurisdictional right
1o apply the rules of international public policy."™ Their task as private
judges includes the responsibility of assuring party compliance with these
rules.”™ International arbitrators, therefore, may even impose sanctions
for the parties’ failure 10 abide by the rules of international public
policy.™

In Ganz, the redirection of the French law of arbitrability led to an
elaboration of a rather spectacular rule of law for international arbitration.
With the new emphasis on Anicle 2059 in French domestic law,
arbitrators were prevented from ruling only when adjudication of the case
clearly invelved an actual violation of 2 public policy statute. In
international arbitration. the rule became even more accommodating:
arbitrators were declared custodians of international public policy and
could rule on public policy violations as long as they did not anempt to
impose criminal sanctions.

Labinal completed the French judicial deconstruction of the
international public policy bar and shifted judicial focus to the substantive
inarbitrability defense.”™ The Paris Court of Appeal eliminated any
lingening doubts about the import of the French international decisional
law. After Labinal, statutory claims can be submitted to international
arbitration and the public policy underlying the national law giving rise
10 the statutory claim is completely ineffective to preclude the reference
1o arbitration."™

In Labinal, the litigation involved Community competition
laws™ and, consequently, the allegation that national couns and the

125, Jedgment of Mar. 29, 1991 (Sccided Ganz v. Sociéé Nationale des Chemin de Fers
Tunisiens), Cour &'appel de Paris, REVUE DE L' ARBITRAGE 478 (1991) (Fr.).
b A at 480,

1

128, Id.

129. Labingd, KEVUE DE L' ARBITRAGE &8 650,
N30, Id. an 650,

131, [d =1 686
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European Count of Justice had exclusive jurisdiction to hear the
dispute.” The Paris Court of Appeal rejected this argument, holding
that:

(Iln matters international, the arbitral ribunal assesses its
own jurisdictional authority in regard to the arbitrability of
the dispute pursuant to international public policy and has
the authority to apply the principles and rules that emerge
from it and to sanction instances of non-compliance under
the supervision of the court of enforcement.™

The Court added that. although international arbitrators could not grant
injunctions or assess fines, they "could nonetheless impose civil lability
for conduct they found to violue the rules of [intermational] public
policy.”"™
The French rulings parallel the United States Supreme Coun
decision in Misubishi. Misubishi also held that the specialy of
transhorder commerce and the awtonomy of the intermational arbitral
process required arbitrators 1o have the jurisdictional capacity 1o rule upon
statutory claims.”™ In effect, both the United States and French courts
appointed intermational arbitrators, rather than national legislatures, as
custodians and, ultimately, as promulgators of intenational public
policy."™ Given the breadth of the holdings. international public policy

132 id

1XY, fd 650

134, Lohimal, REVUE DE L ARBITRAGE ai 680, The Court of Appeal confimmed it
Bolding in a subtequent case. See Judgment of Oct. 14, 1993 [Secidnd Aplix v, Sociiné
Velem), Cour d"appel de Paris. REVUE DE L' ARBITRAGE 164 (1954) (Fr.) [hereinafier
Veloro]. The Court reiterated the basic tencts of the Gang-Labimal doctrine. A dispule
is arbitrable even though a public policy provision applies 10 the dispede. In matters of
international arbitration (e g., in the application of EC competitios laws ). arbiratons have
the authority 1o assess theie jurisdictional authority sccording to infernational pablic
policy. They can apply public policy provisions and impese civil lishility for their
bresch, subject i the sonatimy of the count of enforcement. Arbitratons, however, cannot
impose fines. The Velcroe decision sdds that infernaticnal srbitrators, hike matsonal couns,
canmot asser jurisdiciion over EC maitors (hat are within the exclusive jurisdiction of BEC
imstitutions, sach as the European Commission. Nor can they apply EC Liws relating
sobely 1o instiutions, miher than individuals. Sev Charles Jarouson, Bdprntonts pratigue
de arisirrage commercial intermations), REVUE DE L ARBITRAGE 170 {1994,

135, Mierubichi, 473 LS. al 636-37,
[36, Labingl, REVUE DE L ARDITRAGE ot 645, See alo Jasrosson, supro sote 134, o

633, 685,
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inclades not only competition law, but also every other type of economic
regulation including tax, currency, and customs.'” In each case, the
delegation of jurisdictional authority is accompanied by the caveat that
the arbitral tribunal’s disposition of the statutory claim can be supervised
by the court of enforcement.’™ In both Mirsubishi and Labinal, the
formulation for safeguarding the national public interest hardly addresses
the true practical concerns. It is not clear, for example, whether the
relevant court will have any interest in the statutory law or be willing to
engage in a3 menis review prohibited by the New York Arbitration
Convention.' ™

The French courts are not alone in succumbing to the aura of
Mitsubishi and the surfeit of liberality in regard 1o international
arbitration. A Swiss federal tribunal recently nullified an international
arbitral award because the arbitral tribunal did not base the award on
European Community competition law."™ The arbitral tribunal refused
to apply Community law on the ground that it was only empowerad by
contract 1o apply Belgian law.' In light of the federal tribunal’s
decision, it seems that international arbitrators not only are justified in
ruling upon public policy matters, but also are obligated to do so
whenever the dispute demands it. Thus, substantive inarbitrability not
only cannol prevent arbitration in matters of regulatory law, but also
forces arbitrators to rule on regulatory matters even when they believe
that they have no jurisdiction over such issues.

Another example of the excessive liberality in international
arbitration law s found in an opinion issued in 1992 by the German
Supreme Court for Civil, Commercial, and Criminal matters.”? The
Coun suggested that customary trade usage could serve as a basis for an
implied arbitration agreement in a sales contract that omitted the reference
to arbitration.”" The holding represents yet another challenge to the
viability of the arhitrability concept. It appears to attack directly the
function of the contractual inarbitrability defense. Private agreements 1o
arbitrate no longer provide exclusive access to the arbitral process,

137, Mibrwbishd, 473 U5, m 637,
138, Ser Jurrossos. supro note |34, sl 656,
139, Sev Curbaoniness, tupra note 1§,

180 See Judgment of Apr. 28, 1992, REVUE DE L'ARBITRAGE 124, 136 (1993).
180, I = 134-35,

141 Judgmens of Mar. 12, 1992, reprinfed in 3% NEVE JURISTISCHE
WOCHERTETRCHRIFT (MW, July 14, 1993, a2 1708 {Ger .

143, &t
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Eminent French doctrinal writers have advanced a host of reasons
to sustain the latest national comtribution to international arbitral
autonomy."  The Labinal ruling is seen variously as necessary,
intvitable, and highly desirable.™ To complete the parallel w
Mirsubishi and its progeny, one commentator suggests that the Labinal
ruling also should apply to matters of domestic arbitration.™ The
proponents of the majority trend believe steadfastly that public policy
considerations should never interfere with the exercise of the arbatral
mandate."  Arbitral tribunals should be empowered to rule and assess
the scope and foundation of their own junisdictional :ul:l'lnlzu'll.‘:p'."'ll Public
policy considerations linked to statutory regulations should not prevent
arbitrators  from undentaking and fulfilling  their  adjudicatory
functions."* The contract of arbitration should mean that arbitrators
rule. The dictates of public policy or of juridical subject matter should
nol frusirate that contractual command.

VIII. CONCLUSIONS

Although the tempo and logic differ, "a-legality™™ informs the
arbitral decisional law of the United States Supreme Court and the French
courts alike. Each madness has its own method. The United States Court
simply denics the existence of arbitrability’s traditional function and
supplants it with its own version of how it should operate. The French
courts, ever faithful to the canons of Romanist interpretation, peel away
at the content of existing rules until the subtiety of distinctions silenly
alters and eventually undermines the rules. Given the decisions of other
national courts, it is clear that a-legality has become the new heading of
world arbitration law. "

Arbitration, privatization, and globalization are the new
walchwords, At the end of the day, transborder adjudication will be

144, Ser Berrand Moreau, frroduction to BEVUE DE L AREITRAGE 193 (15921
145, I

{46, See Jarrodson, swpra mole 134, ar 658,

147, Mooeau, sapra note 144, o 19398,

148 M

149, Id
(%0, See Thomas E Carbonseau, A-lepality ond Arbiranion:  The German Rupreme
Cowrt Joing the Fray, 4 AM, REv. INT'L ARD. (forthcoming [958

1$1. For s discussion of world arbitration law, see &L
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guided by the dictates of the marketplace and the international
commercial community and completely exempt from the reach of
sovereign national authority. Law will be generated within the confines
of a fully privatized system that is unaccountable o any public
organization or process. Arbitrators, lawyers, arbitral institutions. and law
firms will become the de facto government and the courts of international
trade and commerce.

The abuses that may arise from this new legal abandonment of
arbitration probably can be averted or cured by the growing participation
of lawyers in the process and by the professionalism of arbitrators and
arbitral institutions. The likely effect. however. will be the development
of the arbitral process into not only a de facto court system, but also an
adjudicatory mechanism governed by lawyerly "values.” Ironically, these
valoes initially triggered the migration both internanionally and
domestically toward the arbitral process.



