SAUDI ARABIA v. NELSON: ROLL OVER
WELTOVER, TELL SCOTT NELSON THE
NEWS

RoserT H. Woon®

Omne ill-fated day in Septermber 1983, Scott Nelson was aftracied
to 4 job advertisement in a trade periodical that would eventually ensnare
him in a bizarre and frustrating drama worthy of the imagination of
Kafka. The job advertisement was placed by the Hospital Corporation of
America (HCA). Pursuant to a contract signed with the Kingdom of
Saudi Arabia in 1973, HCA recruited Amenican personnel to work for the
King Faisal Specialist Hospital (Hospital) in Saudi Arabia.' The Hospatal
was owned and operated by the Saudi government, and had an agent in
the United States. Royspec Purchasing Services (Royspec).’

In response 1o the advertisement, Nelson applied for the position
of "monitoring systems engineer” at the Hospital in September 1983
He traveled to Saudi Arabia to interview for the position and, upon his
return to the United States, signed an employment contract with the
Hospital.® He then underwent personnel processing and attended an
emploves orentation session conducted by HCA®  During the
orientation, HCA told Nelson that, in case of emergency, family members
in the United States could reach him through Royspec.”

Nelson began his employment with the Hospital in Riyadh mn
December 19837 In the course of his duties as monitoring systems
engineer, he conducted safety inspections of the oxygen and nitrous oxide
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lines at the facility.” In March 1984, Nelson discovered safety defects
and fire hazards in the system and reported the situation to the Hospital
sdministration. He was told to ignore the problem.” He continuously
wamned the Hospital, as well as an investigative committee of the Saudi
govemment, of the dangers presented by the defects.”” On September
27, 1984, Hospital employees asked him to report 1o the Hospital secunty
office,” where be was armested by agents of the Saudi government."

Nelson was confined 10 a jail cell for four days.” During this
time, he was deprived of food, shackled, beaten, and tortured.”
Although provided with an interpreter, Nelson was neither todd the nature
of the charges against him nor informed of the contents of a statement he
wis forced to sign in order 1o avoid further brutality.”™ Nelson was
transferred 1o the Al Sijon Prison, ostensibly to await trizl on charges still
unknown 1o him.” He was subjected 10 interrogations in Arabic and
forced to fight other inmates for food in an overcrowded, rat-infested
ﬂ“.“

A Saudi official eventually informed Nelson's wife, Vivian, of his
imprisonment and offered her husband's release in exchange for sexual
favors.” Representatives from the United States Embassy were able to
visit Nelson twice while he was imprisoned; however, they refused 1o
accept Nelson's allegations of mistreatment,™ [t was not until a United
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States Senator petitioned the Saudi povernment that Nelson was finally
released on November 5, 1984, 39 days after his arres ™

The Melsons brought suit in the United States District Court for
the Southern District of Flonda alleging personal injuries resulting from
the tortions conduct of the Kingdom of Saudi Arsbia, Royspec, and
HCA.® The sixteen causes of action included various intentional torts,
such as battery, false arrest, false imprisonment and infliction of mental
anguizh; negligent failure to warn of the dangers of employment, i.¢.. that
the reporting of safety hazards might subject him to punishment: and
derivative injuries sustained by Vivian Nelson™

In his complaint. Nelson asserted that the District Court had
subject matter jurisdiction pursuant to the "commercial activity” exception
o the Foreign Sovereign Immunities Act of 1976 (FSIA), Section
1605(ap2)."* He argued that his causes of action were based upon
commercial activity camied on in the United States by the three
defendants; thus sovereign immunity did not shield them from suit.™

The Disinct Coum disagreed, reasoping that there was an
insufficient nexus between the domestic recruitment by HCA and the
injuries sustained in Saudi Arabia.™ Although HCA's activities could
reasonably be attributed 1o both the Hospital and the Saudi government,
the connection “was far too tenuous™ 10 establish jurisdiction under the
FSIA." In addition, Royspec's purchasing of supphies and equipment
in the United States was insufficient to establish junsdiction under the
commercial activity exception because Royspec had merely served as a
contact in the United States for Nelson's relatives in the event of any
emergency.”™

The United States Court of Appeals for the Eleventh Circuit
reversed, concluding that Sawdi Arabia and the Hospital were engaged in
commercial activities in the United States through the recruitment and
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hiring activities of their agenl. HCA™  The coun further held that
Nelson's employment was 50 interrelited with his detention and tomure
that a sufficient nexus between the commercial activities and the injures
had been established.™ In addition, the coun held that Royspec was
within its jurisdiction because it had been directly involved in Nelson's
recruitment as the contact point in the United States.” The three
defendants petitioned the Eleventh Circuit for a reheanng en banc.™
When the petition was denied, the defendants filed for a writ of certioran
from the United States Supreme Court, which was granted on June 8,
19927 The Supreme Court reversed, holding that the action was based
upon a sovereign activity immune from the subject-matter jurisdiction of
United States courts under FSIA Section 1605(a)(2)."

The doctrine of foreign sovereign immunity is a principle of
intermational law that preclodes domestic courts from asserting jurisdiction
over suils against a foreign state.” The most expansive application of
the doctrine extends “absolute” immunity to the foreign state. regardless
of the nature of the act upon which a suit is based.”™ The narrow. or
“modem,” application provides for "restrictive” immunity from domestic
Jurisdiction only for activities of a sovereign or public nature (fure
imperii)." When a foreign state, its agency, or instrumentality engages
in behavior of a purely private or commercial nature (jure gestonis). the
siale loses its immunity and becomes subject to the forum state's
jurisdiction. as would any other privaie actor.™

The doctrine of absolute sovereign immunity was first applied in
1812 by the United States Supreme Court in The Schooner Exchange v.

9. Nehon v Swudi Arsbia, 93 F.2d 1525, 1938 (11 ’
R micind (Lheh Cor. 1990, rev'd 113 5 Cr.

M [

£V . |

3L Neliom, 113 5. Cx at 1475,

A3, Sauds Arabis v, Nelon, 112 8, Cr. 2937 (1992,
M. Neleon, 1135, Cr w1480,

35, See Nelson, 923 F.2d an 1530,

M. Seeid, w 1531-32,

3. M oai 1532,

3,



1994] SAUDI ARABIA v. NELSON IT9

M'Fadden.” Despite Chief Justice Marshall's ostensible application of
the doctrine as a principle of international law.* the executive branch
was the influencing factor behind the decision® By the twum of the
century, the Court was relving more on advice from the executive branch
and the State Department 1o decide immunity cases than on principles of
legal n:n:..un:ing."‘

In 1952, the State Department issued the Tate Letter, adopting the
restrictive theory of soversign immunity. The Tate Letter caused
further confusion over which governmental branch was responsible for
immunity determinations, Throogh this vehicle, the Staie Department
proclaimed its authority to decide which state actions were cognizable as
public acts shielded by sovereign immunity.” The couns were lefi to
determine commercial or private activities. The awkwardness of this
procedure resulted in great uncenainty. A private actor dealing with a
foreign sovereign found himself at the mercy of the State Department’s
political machinations. A foreign state, on the other hand, was able 1o
keep a dispute out of the courts’ reach by exening “diplomatic
influences. ™

As the United States escalated its intermeddling abroad, it found
itsell a litigant in foreign junsdictions. The Depanment of Justice
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discovered that most civilized Western European countries applied the
restrictive immunity doctrine as a principle of international law,
Furthermore, interference by the executive branch and lack of
international quid pro quo created an uncomfortable situation in the
domestic courts. As a result, the executive branch began to relinguish s
authority over the classification of a foreign sovereign's acts to the
judiciary, Those efforts culminated in the Foreign Sovereign Immunity
Act of 1976.° The FSIA was intended to codify the “restnctive theory™
of sovereign immunity and to establish uniform application of the
prnciple in United States courts.”

The FSIA generally provides that foreign states “shall be immune
irom the junsdiction of the courts of the United States and of the Siates
except as provided in Sections 1605 o 1607" of the Act.™ Pursuant 1o
FSIA Section 1605{a)2), foreign states are strpped of their immunity
from suit when:

the action 15 based upon a commercial activity carmied on
in the United States by the foreign state; or upon an act
performed in the United States in comnection with a
commercial activity of the foreign state elsewhere; or upon
an st outside the territory of the United States in
connection with a commercial activity of the foreign state
elsewhere and that act causes a direct effect in the United
States.”

FSIA Section 1603 specifies that a foreign state "includes a
political subdivision of the foreign state or an agency or instrumentality
of the foreign state.”™ The FSIA broadly defines commercial activity
as cither a “regular course of commercial conduct or a particular
commercial transaction or act™ It further provides that “[t]he
commercial character of an activity shall be determined by reference to
the mature of the course of conduct...rather than by reference o s
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purpose.””  Finally, a commercial activity is deemed to be "carried on
in the United States by a foreign state” when there 15 “substantial contact
with the United States.""

The interplay between Sections 1603 and 1605 was debated in the
circuit courts for some time.™ In 1992, the Supreme Coun addressed
this issue in Republic of Argentinag v. Weltover.® Weltover arose out of
a breach of contract action brought by two Panamanian corporations and
& Swiss bank against the Argentingé government and the national bank of
Argenting.™ Argentina issued o number of bonds in order 1o stabilize
the country’s cumency.” As the expiration date of the bonds
approached, the Argentine government decided that it had insufficient
foreign exchange to redeem the bonds and unilaterally decided to extend
the time for repayment.” Although Argentina offered substifute
instruments a5 @ means of rescheduling the debi, the two Panamanian
corporations and the Swiss Bank demanded repayment according to the
original terms contracted for in New York™ Upon Argentina's refusal,
the bondholders instituted an action in the United States District Court for
the Southern District of New York asserting subject matter junisdiction
under the FSIA.® Argentina challenged the district court’s jurisdiction
on the grounds of sovereign immunity,” The United States Courn of
Appeals for the Second Circuit upheld the district court’s denial of
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Argentina’s motion to dismiss the action, and the Supreme Court granted
certiorari to consider the question of subject matter jurisdiction.”

Writing for a unanimous Court, Justice Scalia divided the issue
into two gquestions: first, whether the issuance of the bonds was a
commercial activity for purposes of the FSIA, and second. whether the
activity had & direct effect in the United States.™ It was concluded thas
Argentina and its bank were foreign states pursuant 1o the FSIA, and thae
the cause of action was “based upon an act outside the termitory of the
Linited States."™

Relying on the Court’s pre-FSIA holding in Alfred Dunhill of
London, Inc. v. Republic of Cuba” Justice Scalin determined that a
foreign sovereign's actions are commercial within the meaning of the
FSIA when it “acts, not as a regulator of a market. but in the manner of
a private player within it.™ The Court construed the issue of FSIA
Section 1603(d) to be “whether the particular actions that the foreign state
performs (whatever the motive behind them) are the type of actions by
which a private party engages™ in commerce.” Although the purpose
behind Argentina’s participation in the bond market was the restructuring
of its currency, a purely sovereign act, the nature of the act was the
issuance of debt instruments “in the manner of a private actor.”
Therefore, the issuance of the bonds was a commercial activity for the
purposes of the FSIA™

The direct effect in the United States. required by FSIA Section
1605(2)(2), did not have to be "substantial” or “foresecable.”™ Rather,
the Court determined that while jurisdiction could not be sustained for
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“purely trivial” effects in the United States, it could be assened if the
effect of a commercial activity is “an immediate consequence of the
defendant’s activity."" Since the bondholders had designated New York
as the place of performance and money 10 be delivered 10 3 New York
bank did not arrive, the Court concluded that Argentina’s rescheduling of
the bonds had a direct effect in the United States.™ thereby fulfilling
the second jurisdictional requirement.

The Supreme Court’s decision in Weltover presumably had
established the proper means for determining whether a foreign sovereign
was engaging in commercial activity. Scoit Nelson's predicament gave
the Court an opporunity o apply the Weltover analvsis 1o the area of
tortious conduct by a foreign state. Nelson alleged thai Uniled Siates
courts had subject matter junisdiction over his dispute with Saudi Arabia
under the first clawse of Section 1605(aW2) of the FS1A, which precludes
soversign immunity for an "action based upon a commercial activity
carried on in the United Siates by the foreign state.™ He claimed that
his detention and torture had been based upon the employee recruitment
activities carried on by the Saudi government in the United States.™

The Eleventh Circuit had hmnle difficelty concluding that the
recruitment and hiring of Nelson was a commercial activity camed on by
the Saudi Government through its instrumentality. the Hospital. and its
agent. HCA." The court held that the Saudi recruitment activities
satisfied the commercial activity definition of Section 1603(e) requiring
“substantial contact with the United States.™ The core of the Eleventh
Circuit’s opinion, however, was the requirement of the first clause of
Section 1605{a2) that Melson’s “action be based upon 2 commercial
activity carried on in the United States.”” In other wonds, some
“jurisdictional nexus” must exist between the acts of the soversign
forming the basis of the plaintiff’s action and the commercial activity in
which the sovereign was engaged.” This view was also adopted by the
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Third, Fifth, Sixth, and Ninth Circuits.™ The Eleventh Circait held that
the cause of Nelson's detention and torture was “so intertwined with his
employment at the Hospital that they [were] "based upon’ his recruitment
and hiring."™

The Supreme Court reversed the Court of Appeals’ junsdiction
determination on the grounds that Nelson's suit was not based upon any
commercial activity by the Saudi government within the meaning of the
FSIA" Asa result, the Court lacked subject matter jurisdiction over the
sui® The Court began its junisdictional analysis by examining the
“conduct” upon which Nelson's action was based under the "private
person test.™ The first prong of this test requires that “the conduct the
action is based upon or related fo qualifies as “commercial activity."™™
The Court found conduct to mean that activity which serves to prove the
elements of the tort claim asserted by the plaintiff.™ The second prong
of the 1est requires the commercial activity to bear the relation to the
cause of action and to the United States as described under Section
1605{a)(2).* Justice Souter interpreted Congress' intent as requiring an
sction 1o be “hased upon a commercial activity” in order to confer
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jurisdiction under the first clause of FSIA Section 1605(aM2)" To
show that Nelson's actions were based upon a commercial activity, the
Court required “something more than a mere connection with, or relation
to, commercial activity.™ As 4 result, the Count reasoned that although
the employment activities “led 1o the conduct that eventually injured the
Melsons, they are not the basis for the suit.™ It concluded thar the
tortious conduct, not the Saudi commercial activities preceding the tor,
formed the basis for the sction.™

The Court next concemed itself with the question of commercial
activity." Relying on Weltover, the Count addressed “whether the
particular actions that the foreign state perform(ed] ane the type of actions
by which a private panty engages in "trade and traffic or commerce.”™
Justice Souter characterized Saudi Arabia’s actions as an “abuse of its
pelice power,” an activity in which a private person was incapable of
engaging and, therefore, a power “peculiarly sovercign in nature.™
Consequently, the Court reasoned that Nelson®s action was based not on
the Sauwdi government’s commercial actvity, bul on an exercise of
sovereign power shielded by the immunity doctrine.™

The Court gave scant attention to the second cause of action, the
failure to wam of the possible comsequences of employment™ It
classified the actron as a “semantic ploy™ which enabled a plaintiff "o
recast virtually any claim of intentional tort committed by a sovereign act
as a claim of failure 1o warn, simply by charging the defendant with an
obligation to announce its own tortious propensity before indulging in
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it™ With this final comment. the Court reversed the Eleventh Circuit’s
decision and dismissed Nelson's case.”

The Court's cursory disposition of Nelson's intentional tort claims,
not to mention the almost cavalier treatment accorded to the claim of
failure to wam, shows a curious reluctance on the part of the majority o
address the case in detm]l. Had the Court done 50, 11 maght have been
forced to reach a different conclusion. Justice Souter seemed to confuse
Nelson's claims when he stated that the employment and recruiting
activities “led to the conduct that eventually injured the Nelsons,
[but)...are not the basis for the Nelsons' suit.™ Nothing could be
further from reality since Nelson's injuries did, in fact, directly result
from HCA's and, more importantly, Saudi Arabia’s recruiting activities.

Justice ‘White, joined by Justice Blackmun, concurred in the
majonty”s judgment on the basis that the commercial conduct complained
of was not "carried on in the United States.” as FSIA Section 1605(a)2)
requires.” Justice White did not focus on the recruiting activities, but
rather on the conduct occurring in Saudi Arabia which was similar to that
of any other tomious conduct committed in the workplace by a private
employer and “well within the bounds of commercial activity.""™ The
purpose of the restrictive theory is 1o strip a state of its immunity when
it chooses to &t as a private player in the commercial market.'™
Simply because a state chooses to use its police force, rather than its
privale security personnel, to commit an intentionally tortious act should
not alier the result of the commercial activity exception analysis.'™ In
essence, the Coun's focus on the "nature” of the act as an exercise of
police power was misplaced.™ The nature of the conduct was the
retaliatory treatment of an employee who :ﬁsplm his 5|,|p¢|"||:|.|'5_"“

Justice Kennedy observed in his dissent that "the failure to warn
counts [did] not complain of a police beating in Saudi Arabia, rather, they
complainfed] of a negligent omission made during the recruiting of a
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hospital employee in the United States.™ The negligent omission
claim meets both requirements of Weltover,™ First, the claim of failure
to warn is based on a negligent omission made by an agent or
instrumentality of a foreign sovereign in the course of conducting its
commercial activity of recruiting and hiring employees in the same
manner as a private employer.’™ Second, the claim is based on a
commercial activity which had been camied on in the United States for
sixteen years.”™ Thus, Saudi Arabia's recruitment and employment of
Americans gualifies under FSIA Section 1605(ai2) as a commercial
activity that has been “carried on” in the United States."™ If the Court
had applied the junisdictional iest in this manner. it af lzast would have
been compelled to remand this claim for a rehearing. Justice Kennedy
calegorized the majority’s failure to do so as “peculiar™ and tried 1o
justify its oversight as stemming "from doubts about the validity of the
underlying negligence cause of action.”™ Regardless of the Count's
doubts concerning the potential outcome of this action, it should have
followed the requisite analysis under the FSIA.

Although Weltover has been lauded as ending speculation over
the issue of commercial activity, it can now be said that when sovereign
acts touch more politically sensitive areas. the courts may set different
standards for commercial activity."' Whereas the Count in Weltover
seemed to broaden the definition of commercial activity, the Court in
Nelson did as much to narmow it, leaving the definition of commercial
activity under the FSIA where it was before Weltover: in the eye of the
beholder.

Nelson does recognize a "literal approach” 1o defining the "based
upon” language in the first clause of FSIA Section 1605{a)l). Justice
Souter stated that "[an] action is based upon the elements that prove the
claim, no more and no less.”"”  This approach 1o the first clause of

NS, I ar 1485 ( Kenmedy, ). disseniing)

106, Kl a 1465-87 (Kennedy, 1., dissenBingl
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Section 1605(2)2) mandates that a plaintiff’s cause of action be based
directly upon & commercial activity in the United States, nol upon an act
~in connection with® the activity.'' Hence, both the act and the
commercial activity must take place in the United States.'"

The literal approach has been criticized because it would exclude
jurisdiction over a claim based upon an act performed abroad in
conpection with a commercial activity carried on in the United States, a
scenario which is not addressed by the clauses of Section 1605(a)2).""
A literal reading of the second clause of Section 1605(a)(2) applies the
F5IA to acts occurming in the United States in connection with a foreign
siate’s commercial activity elsewhere.'™ The third clause literally
applies 1o acts not occurring in the United States but in connection with
a foreign stale’s commercial activity elsewhere, and having a direct effect
in the United States.'”  The more reasonable interpretation
encompassing all three clauses is that, provided the commercial activily
was conducted in the United States and the act dispumed was related 1o
that activity, it is immaterial that the act occurred in a foreign state.'™

If the Count had used a literal interpresation of the first clause,
MNelson's claim probably would have received a differemt disposition. As
Justice Stevens’ dissent illustrates, the correct analysis under the first
clause focuses on lwo distinct questions: whether the plaintiff”s action
was based wpon commercial activity, and whether that activity had
substantial contacts with the United States,'” The purpose of the first
inguiry is to exclude “commercial activity from the scope of the foreign
sovereign's immunity.”™ The second query evaluates the “comtacts

:.:3;.' See Samtos v. Compagnie Mationale Air Framce, 934 F 2 B00, B92-03 (Tth Cir
L]

114. See Gitbons v. Udarss na Gaeltachta, 449 F. Supp, 1094, 110809 n.5 (SD.NY.
1962). For an excellent discussbon of the four approaches 1o the "hased upon” Language
soc Mclntyre, sapra nole 42, w1 283, The other methods are the “hifurcated Ineral amd

HH.E.'L lplil.'l;lll:ll.n" uied in Chlsom v, Republic of Ireland, 517 F. Supp. 477 (DLD.C. 1981 )
the “doing baviness fesi™ of e In the Matier of Rio Grande Transp., Inc.. 516 F. Supp,
HS5(S.DKY. 1981 and the “nexs test” used in Vencedor Oceanica Navigacion. 5.4,
v. Compagnée Nationale d Navigation, 730 F.3d 195 (5th Cr, 1584,

115, Gibbons, 349 F, Supp. at 1108-09 .5,
116, Ser 28 US.C. § 1605(a)2).
17, See id

118, See Gibbons, 349 F. Supp. a2 110809 n.5. See alvo Su ;
F.2d 270 (34 Cir. ¥o®0), garman v. Asromexico, G216

119, See Melson, 113 5, Cr, ar 1457-58 iStevens, ), dissenting),
V20, Id at 1488 (Stevens, 1., dissenting),
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with the United States that support the assention of jurisdiction over the
defendant.™™' Saudi Arabia engaged in the commercial activity of
operating a hospital which engaged in employment, recruitment, and
disciplinary efforts in the United States’®  Sipce Nelson was
disciplined for conduct directly relating to his performance a5 an
employee of the hospital, his detention and torure were “unguestionzbly
"based upon’ those activities."'™ Thus, the first requirement of Section
1605(aN2) has been satisfied.™

Saudi Arabia’s commercial activities also satisfy the jurisdictional
nexus requirement. Section 1603{e) requires only that a commercial
activity has “substantial contact with the United States” in order for
federal courts to assert jurisdiction over the claim.”™ This standard does
not seem 10 be any more stringent than the direct effect requirement of
the third clause of Section 1605a)(2) which authorizes federal junsdiction
over scenarios in which both the act and the commercial activity take
place outside United States territory.™ [If United States courts can
recognize the validity of the dispute in Weltover, where neither party was
o United States citizen and the sole effect in the United States was the
absence of a deposit in a New York bank, it would seem fairly obvious
that United States courts can entertain a dispute involving an Amencan
citizen and a foreign soverzign that conducts substantial business in the
United States. After all, the Saudi government established a purchasing
agent in Maryland, namely Royspec, for the sole purpose of equipping
and supplying its Hospital. Additionally, its agent. HCA, had been
recruiting United States citizens for employment at the Hospital for
sixteen years."" Further, Nelson was recruited, employed, and attended
an employee orientation session in the United States. Plainly, these
activities qualify as “substantial contacts.” Justice Stevens reiterated the
focus of Weltover: that the “touchstone of the inquiry” should be whether
the same activities, when performed by a private business, would subject
it to jurisdiction.'

121 M

122. See id ar 1482-83 (White, )., concurring in judgment),
128, fd a2 1488 (Stevenms, ], dizsenting)

124, Nehion, 113 5. Cr ai 1458 (Stevem, I, disseating)
125, See 28 ULS.C, § 1603ic).

126. Ser id § 1605{ai2)

IZ7. See Melsom, 923 F2d m 1333-14

128, Nelvon, 113 5. Cr ap 1489,
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We are now left to ponder the adage that “bad facts make bad
law.” Due to the Court's reluctance to intrude on the sovereign affairs
of Saudi Arabia. the inferior federal courts are left with a more resmmctive
interpretation of the first clause of Section 1605{a)(2) than Congress
probably intended. Other claims that might be of a purely commercial
character may drop through the loophole left by the Supreme Count’s
adoption of a literalist view of the first clause. The Court apparently was
willing to go to great ends 1o secure the "proper” conclusion. It not only
adopied & manifestly unreasonable view of the "based upon” language of
the statute, but also confused Nelson's intentional tort claims with his
negligence claim and shied away from the broad commercial activity
definition it unanimously espoused in Weltover., The question remains as
to why the most conservative members of the Supreme Court would sign
such a poorly-crafted opinion. One conceivable response is that
determinations of soversign immunity are not zolely in the hands of the
judiciary when politically sensitive issues are involved.

In light of the Saudi government's imponance during the Gulf
War and its continuing role in supplying odl to the United States, the
American govenment felt it necessary (0 express its views about this
matter which could have significant effects on international relations.
The United States government not only submitied a "Statement of
Interest” 1o accompany Saudi Arabia's petition for rehearing en banc,'™
but also directed the Solicitor General of the United States to file a brief
expressing the government’s views once the Supreme Court granted
cemiorari. ™  Later, the Solicitor General was granted leave 1o
participate in divided oral argument.'” The Coun's deference in the
Nelson disposition 1o the State Department’s political judgment did not
greatly diverge from its position prior to the enactment of the FSIA.

Justice Powell stated in his concurrence in Dunkhill that "the line
between commercial and political acts of a foreign state often will be
difficult to delineate,™™ This seems io have been the precise F{.ub[cm
in Nelson. The Count relied on the Saudi government's use of police
power 1o determine the commercial quality of the act rather than on the
commercial nature of the activity, as required by Weltover.

The problem remains, however, that a United States citizen may
be deprived of any redress when a foreign state commits an act that

13, See Melntyre, supra noee 42, ar 288 m 135,

130 Ser Suodi Arabas v, Nelioa, 1125, C1, 436 (159491,
131, See Saudi Arabas v, Melson, FI3 5, Oy, 30 {1952,
131 Dunhill, 425 US, o &R2.
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violates the nights of a United States citizen in connection with &
commercial activity carmied on in the United States.  Afier Nelson. this
will not be actionable under FSIA Section 1605 for, as Justice Souter
noted in the majonity opinion, “the Act’s commercial activity exception
is imelevant to cases alleging that a foreign state has violsted human
rights.”" The FSIA does provide a ton exception for acts commitied
within the United States, but that 1s no help for someone in Scott
Nelson's position.'” The "waiver exception”, permitting foreign states
1o waive their immunity either explicitly or implicitly notwithstanding any
withdrawal of the waiver by the foreign state, has also been used in
altempts to assert jurisdiction in cases of human nghts violations and
terrorism.'”  The general assemion under the human rights waiver
theory is that states have implicitly waived their jurisdictional immunity
under the FSIA by signing international conventions relating to violations
of human rights such as the International Covenant on Civil and Political
Rights."® However, these attempts have been largely unsuccessful due
to the lack of an explicit waiver of immunity within the conventions
themselves and the generally honatory language of such multinational
agreements.””’

An interesting idea is that sovereign immunity should be per s
unavailable when a nation violates international law." This argument
finds no support in the FSIA. Rather, the notion is premised on the
argument that refusing jurisdiction over human rights violations is a
breach of a general obligation that the United States and other nations
have within the world community 1o deter and condemn such
condect.'™ This is a ﬁng.mpdjng concept that amounts to litle when
the executive branch exerts political pressure on the courts.

133, Nefsom, 113 5. Cr &t 1480 (citing KENNETH C. RaxDaLL, FEDERAL COURTS AND
THE Husan RIGHTS Pagapios 93 (19905,

134 28 US.C § 1606{a)5L

i35, fd § 160501}

136, Nelson, 113 5. Cr a1 1480 (citing KENNETH C. RANDALL, PEDERAL COURTS AND
THE HUMAN RIGHTS PARADIGM 96 (19901,

137, See KENNETH C. RANDALL, FEDERAL COURTS AND THE HUMAN RIGTS PARADICM
59-100 {1990} (citing Von Dardel v. Uion of the Sovict Socialist Republics. 621 F

] 1 ola v, Union
Supp. 246 (D.D.C. 1985), a5 successful use of waiver exception. and Frov
of the Saviel Sockalist Repubilics, 761 F.2d 370 (7t Cir. [G85), a1 exampde af how monst
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Nelson illustrates the impracticability of attempting to force
concepts of American morality and justice on a foreign state which,
acceptable 10 the United States or not, has different cultural, legal, and
political values. Another approach to the problem could be 1o inquire
whether a United States citizen carries the protections of his or her legal
system throughout the world. If so, may foreign citizens bring their own
begal values into the United States? It seems apparent that Americans
want 10 be protected by their laws anywhere they go. but expect
foreigners to submit to United States laws when in the United States. For
example. if Saudi Arabia had had strict laws against mendacious job
applications with violations punishable by torture, it is inconceivable that
a United States court would allow MNelson to be extradited to Saodi
Arabia 1o face the conseguences. Yet, if the Supreme Court had applied
the proper analysis, Nelson would have been able to subject the Saudi
povernment to suit in Linited States couns and (o assen damages for the
application of their domestic laws.  Such are the difficulties of
extratermitorial enforcement of national laws.

Whale Justice Souter complained of a lack of guidance given to
the courts when defining commercial activity under the FSIA, he aptly
remarked that "congressional diffidence necessarily results in judicial
responsibility to determine” the meaning of the term."™ As evidenced
by the Nelson decision, responsibility does not necessarily mean
capability. Congress would do well to analyze their own handiwork to
determine whether the statute is meant solely 1 address problems strictly
of a commercial natare, or if plaintiffs like Nelson are meant 1o take
shelter under the umbrella of its provisions. 1t is especially frustrating for
the scholar, student, and practitioner when the Count relies upon a clearly-
rexsoned precedent, like Welrover, in order 1o reach a different result, like
Nelson. This only serves 1o create additional confusion in an already
uncertain area of the law,

160, Melsom, 1135 Co i j47TH,



