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L INTRODUCTION

Taking discovery pursuant o American-style discovery procedures
is a markedly different proposition than conducting discovery in civil law
countries such as France. In civil law counines. American-style
discovery has traditionally been unknown, and attempis by American
liigants to conduct discovery in civil law countries pursuant to United
States procedural rules have met with a variety of hostile responses from
foreign governments.”

In the United States, three sources of procedural rules exist for the
taking of evidence abroad. First, the United States is a signatory o the
Hague Convention on the Taking of Evidence Abroad in Civil and
Commercial Matters (Hague Convention or Convention).' These
discovery rules are available to civil and commercial law litigants in both
federal and state trial courts when the evidence sought to be discovered
is located in a country which is a signatory to the Convention. Second,
various Federal Rules of Civil Procedure (FRCP) are available to
effectuate foreign discovery in actions in federal district courts.* Finally,

L. See, ep.. CHEISTINE LECUYER-THIEFFRY & PATRICK THIEFFRY, LE REGLEMENT DES
Limiges CTviILs ET COMMERCIAUX ENTRE LA FRANCE ET LES ETATS-Usis, 107-23 {1985k
Patrick Thieffry, Ewropean lategratim and Trmmationsl Lingarion, 13 B.C. INTL &
Coaar. L. REV. 335, 356-57 (1990},

L LECUYER-THIEFFRY & THIEFVRY, supra note 1, at 107-11; Thieffry, supro note 1, o
34547,

3. Hague Cosventioni for the Taking of Evidence Abroad i Civil and Commercial
Moaners, Mar. 18, 1970, 23 US.T. 2555, BT LLMNTS. ¥ [hereinafter Hi.g.ll.'

Cosvention]. The text of this Treaty b incorparated ingo the United Staes Code a1 28
ULS.C. & 1781 (I9RE)

4, Eg. the Walsh Act, 78 USIC. § 783 (1985, in conjunction with FED. R. Civ. P.
A5{bj 1), For evidence pursuant 1o subpoena of .S, nationals living sheoad or residenls
of foreign countries; FED. B. Civ. P, 28(b), the principle provizion under the federal rules
fior taking depositions abroad; Fen. B Civ, P. 34, requests for production of Socuments:
Tesumony in a Foreign Coantry, 37 CFR. § 1.684 (1993), U.S. Patent and Trademark
Office rales relating 10 foreign depositions in patest imerference procesdings. These
measures afe only available, bowever, if the persons from whom discovery is sought are
subject to personal jurisdiction of 1.5, courts. Gary B. Bom & Scon Hoing, Comiry and
the Lower Courts: Post-Aéraspatiole Applications ef the Hague Evidence Convention,
24 INTL Law, 303, 394 (16540,

: DuﬁpillLlﬂ].MUnindShuSWEmMmfml
series of amendments to the Federal Rules of Civil Procedure that included an amendment
' FED. R. Cv. . 28(b) relating 15 the taking of depositions abrosd. Pursuant to the
amendment, depositions may henceforth be taken, inrer alia, pursuant to the provisions
of the Hague Convemtion. Unfortunately, this amendment and the Committee Notes
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stale procedural rules, similar in terms and effect to the federal rules
governing foreign discovery, are available in state court proceedings when
foreign discovery is sought.” As will be seen. whether discovery abroad
will be effectuated pursuant to the Hague Convention or pursuant io
federal or state procedural rules is entirely within the discretion of the
American trial court. To date, American courts have shown a strong bias
against the Hague Convention,

In contrast to American-style discovery, the amount and types of
discovery permitted in civil law countries is quite limited. Conflict
results when Amerncan litigants attempt to avail themselves of United
States-siyle discovery practices in civil law junsdictions, as many civil
law countries consider American discovery praciices 1o be encroachments
upon their internal security and judicial sovereignty. Consequently, a
number of nations have passed legislation limiting the ability of foreign
parties to conduct discovery upon their soil." These statutes tend 1o be
penal in nature, and are typically called “blocking” or “nondisclosure”
statutés. The French enacted a blocking statute in 1980 in response 1o
United States litigants’ continued disregard of Hague Convention
procedures.” This statute prohibits parties within its purview from
requesting or producing evidence for use in foreign jodicial proceedings
other than through the procedures provided for by the Hague Convention,
other international treaties, or express provisions of French law."

In France, therefore, the only viable means of obtaining evidence
for use in American proceedings without confronting French blocking
legislation is the Hague Convention. The French Code of Civil
Procedure” was amended to accommodate the Hague Convention. The

which follow do ot shed new Hght os the conflict between Amencan procedural nies
and the Hagise Coeventiom, In fact, they may further conliase the 1ssue. Nonctheless, e
amendmeni became law an December 1, 1993, barring funher Congressional sction

5. Bom & Hoing, supra note 4, ol 406.

B E.jg, Foreign Procesdings (Prohibition of Cerain Evidence] Act, Austl. Acts. 1976 Mo
121 {Ausil.): Uramivm Informatson Secumity Regulabons, Cas. STaT. O & B, 766
(P.C. 1976-2368, Sepe. 21, 1976} (Canc ) Proection of Trading Intevests Act, 1980, ch
11 {Eng.), reprinted in 47 Halsbury"s Staruies 434, 456-57 (deh ed. 1988)

7. Low Mo, BO-518, Relabing to the Communscation of Ecosomac. Commercial,
Inshuitraal, Financial, or Techaical Docements or Information to Foreign Matural or Legal
Persons, 1980 1.0, 1799, 1980 DS L 285 (Frh Ser LECUYER-THIEFFRY & THiER®Y,
suprg note |, of 108, 120 Dasrell Prescoti & Edwin B. Alley, Effecrive Evidence-Tading

Under the Hague Convention, 33 TNTL Law, 935, 5460 (1 5EH),
B. Prescolt & Alley. rupra nole 7, of 969,
9. Mouvea Code de Procédure Civile [C. P 0w, ] (Dalloz 1993 {Fr.).
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amendment allows for limited American-style discovery and examination
of witnesses pursuant to letters of request from foreign courts'
Although France initially made a declaration forbidding the taking of
common law-style, pre-trial discovery of documents when signing the
Hague Convention,” it expressly modified this reservation in January of
1987.% Specifically, France declared that it will execute letters of
request that seek pre-trial production of documents, provided the
requested documents are enumerated in a letter of request made pursuant
1o the Hague Convention and have a direct and clear nexus with the
subject matter of the litigation."”

Motwithstanding the amendments to the Code of Civil Procedure
1o conform to the Hague Convention’s discovery provisions, discovery in
France is still more limited than in the United States. With this in mind,
it becomes incumbent upon the party seeking discovery in France o
utilize to the greatest exteni possible the pre-trial document discovery
procedure permitted by France since 1987

. THE ABSENCE OF "DISCOVERY™ IN FRANCE, UNITED STATES
"EXPORTATION™ OF AMERICAN DISCOVERY PRACTICES, AND THE
FRENCH BLOCKING STATUTE

A.  The Absence of Discovery in France
France’s reluctance 1o allow discovery for use in United States

litigation is due to the virtual nonexistence of American-style discovery
n the French civil justice system." In France, the party alleging the

10. Id arts. 138-39,

11. Hague Comvention, supra note 3, an. 23,

12. Official Response from French Justice Ministry 1o Maltre Patrick Thieffry (June 12.
19871 Accordiag 1o the French Justice Minastry,

[Lie 19 janvier 1987, la France 0 modifié sa déclaration faile bors de la
ratification de la Convention de la Haye., ¢t acceple Jes commissions
rogaioires qui onf pour ohjet la procédure de ‘pre-irial discovery of
m’WHMIMMtHMMNIﬂHHm
hqhmmmpﬁnumtmlhdhm:tpﬁd;mﬁhjﬂ
du linige.

I

13, M

14, LBowves-THIEFFRY & THIEFFRY, supra nose 1, ar §07-9,
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facts has the burden of proving them, which is normally done by
introducing written documents into evidence.” As a practical matter,
the only significant qualification to this rule is that, prior to a hearing on
the merits, the parties must exchange the documents upon which they
ntend 10 rely so that each party has the opportunity to analyze and
elaborate upon the other’s proofs.” While parties have the right 1o ask
the court 1o order the production of a document,” this right is exercised
only for particularly important documents, and coun assistance in this
respect is notoriously limited." Furthermore, pre-trial depositions and
interrogatories are almost completely unheard of in civil law countries.”
In France, document demands and interrogatories are possible only with
leave of the court.™ Discovery from non-parties is not available except
in personal injury actions, and the circumstances for which such
discovery is available are more restricted than in the United States.”
These narrow rules prevent “fishing expeditions™ for evidence for use in
United States legal proceedings.

During hearings. an equivalent 1o United States interrogation of
wiliesses via direct and cross-examination does not exist.™ Walten
proofs are the principal form of evidence offered in most French
proceedings.” A judge rarely allows for the appearance of witnesses or
parties before the court.™ The Code of Civil Procedure, however, does
permit the judge to take oral testimony of witnesses.® For example,
Articles 184-198 regulate personal appearances of one or more parties and
Anticles 204-230 regulate the appearance of non-party witnesses.™ In
both cases, however, no direct or cross-examination is permitied since the
judge is the only party permitted to conduct questioning.” Each pany

15, K an 141-46.

It Ad. ot 11516, Ser C. PR CIV, ants. 133-37,

17, Cme. orv. sns. 138 142,

18, LECUVER-THEEFFRY & THIEFFRY, sspra nole 1, ot 115-16.
19, A oz 128-31

0. C. pe. Cv. an. 134

. fd ans, |38-41,

LECUYER-THIEFFRY & THIEFFRY, mapra note 1, s 128-31.
fd. an 1d4]-dd, See alee O PR CIV. a0 1M,

. Lecuyen-THEFFRY & THIEFFRY, supea note |, ot 128-129,
C, PR IV, s 132-42, 73048

fo s, 15498, 204-30.

A, an 128,

id

SRR EEp
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must give its opponent the evidence upon which it intends o rely®
More imponantly, a party can petition the court o 1ssue a subpoena
compelling other parties or third parties to produce evidence.™

In a civil law system, expert iestimony principally may be received
only from court-appointed experts, who generally are not subject 1o oral
examination.” In practice, the French expert plays somewhat the same
role as the American court-appointed magistrate insofar as he is
considered to be a neutral factfinder who issues conclusions based upon
evidence presented by all parties. The parties attend meetings with the
expert and, in some cases, are accompanied by their own "technical
advisers.”"' In their pleadings and oral arguments before the court. the
parties will debate the court appointed expert's findings.” The broad
powers of count-appointed experts somewhat compensate for the absence
of pre-tnal discovery, at least with respect to technical and financial
issues.” Amempting to convince the expert that he should compel the
production of certain information or documents from an opponent is a
tactic that somewhat parallels American-style discovery.

B The French-American Discovery War

The United States has been a signatory to the Hague Convention
since 1972, yet, as will be seen, United States courts have shown a strong
preference for United States procedural rules as a means of effectuating
discovery overseas. In its 1987 Socidnd Natiomale Industriclle
Aérospatiale v. U.S. District Court for the Southern District of lowa
decision,” the United States Supreme Coun held that, notwithstanding
the United State’s adoption of the Hague Convention, discovery
conducted on foreign soil for use in American proceedings need nod
necessarily be effectuated pursuant 1o the Hague Convention and instead
may be carried out pursuant 1o federal or state rules of civil procedure.
Lower federal and state count decisions rendered in the wake of
Aérospatiale have uniformly discouraged use of the Convention, showing

8. M oan. 132,

29, &d arms 138, 142,
o, C e cov, an 232,
31, M w233

32 LECUYER-THIEFFRY & THIEFFRY, supra pote 1, o 12529,
33 Id oar 119

M, Sochésd Nationale Industriells Adrospagiale v, 1.5, District Coan for (ke Sosthemn
Dastrict of lowa, 482 LS. 522 (1987,
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a strong preference for federal and state court rules.™ In the face of
America’s historical predilection for use of its own procedural rules,
many foreign countries have been reluctant to permit American-style
discovery on their soil and have reacted with blocking legislation.*

1. Aérospatiale and lis Progeny: Hague Convention Procedures Held

MNonexclusive

The United States Supreme Court held in Aérospariale that the
Hague Convention does not provide the exclusive and mandatory
procedure for obtaining discovery in the temitory of a foreign
signatory,” and that there is no requirement that the Convention's
procedures be used first.™ The discovery controversy in Aérospatiale
arose when the plaintiffs served the French defendants with requests for
documents under Rule 34 of the FRCP, a set of interrogatories pursiant
to FRCP 33, and a request for admissions pursuant to FRCP 36,
Subsequently, the defendants sought a prolective order, insisting that,
because they were French, the Hague Convention was the exclusive
means by which discovery could be accomplished® The defendants
further argued that in, accordance with the French blocking statute,”
they were forbidden to respond to discovery requests that did not comply
with the Hague Convention.”

The Supreme Court beld that, in theory, the Hague Convention is
available 1o liigants “whenever [it] will facilitate the gathering of
evidence by the means authorized in the Convention.™ The Count held,

35, See gewerolly Stephen F. Blwk, United States Trommationa! [¥scovers:  The Rise
and Fall of the Hague Evidence Convenrion, $0 INT'L & Cosp, L. Q. 01, %1 -06 (1991)
ishowing how European negotiators doomed success of Hapue Convention doe to
misunderstanding 1.5, pre-inial discoveryl; Borm & Hoing, supra nole 4, af 393207,
Spencer Webber Waller, A Uniffed Theary of Tranisatiosal Procedure. 16 CORNELL
s L3, 10, 100 (15930

6 i

iT Adraspatiale, 4 US ar 329

34 I at 534,

W w525

40, fd

41. For an English language article devosed o this statuse. wee Brigitse E. Herzog, The
I980 French Law on Documents and faformation, T5 As J B0 L OJIST (1981)

42, Adrospariale, 482 LS. a1 526 a6,
4%, A me 3410,
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however, that the trial court must undertake a case-by-case comity
analysis to determine whether the Convention or the Federal Rules of
Civil Procedure are to be utilized.® The tnal court must consider: (1)
the particular facts of each case; (2) the sovereign interests involved; and
(3) the effectiveness of applying the Hague Convention.” The Coun
further signaled that particular attention should be paid to additional
factors, including the imporiance of the documents or other information
requested to the litigation, the degree of specificity of the request, the
place where the information originated, the availability of other means of
secunng the information, the exient o which non-compliance with the
request would undermine important United States interests, and the extent
to which compliance with the request would undermine important
interests of the country where the evidence is located. ™
The Court suggesied that certain simple discovery requesis might
be granted pursuant to United States procedural rules regardless of the
availability of Convention procedures.” The Court also suggested that
lower courts should be mindful of the following factors in supervising
pre-tnal proceedings: (1) the danger that unnecessary or unduly
burdensome discovery might place foreign litigants at a disadvantage,
gven the additional cost of ransporting documents or witnesses to and
from foreign locations; (2) the danger that foreign discovery might be
used for the improper purpose of motivating settlement instead of finding
relevant and probative evidence; (3) the presence of special problems
incurred by a foreign litigant stemming from its nationality or the location
of its operations; and (4) any sovercign interest expressed by the subject
foreign state.®  Critically, the Court stated, “[w]e do not articulate
specific rules to guide this task of adjudication,™
: In response o Aérospariale, most trial courts have avoided the
delicate balancing process called for by the United States Supreme Coun
and have simply allocated the burden of proof to the party opposing the

44, Id. at 544,
45 M.

46. M. m 344, n. 28 (citing RESTATEMENT (SECOND) oF FOREIGN RELATIONS LAW OF
THE LINITED STATES § 437(1)c) (1986)).

47, Adraspariale, 482 10,5, at 545-45
48, . a1 546,
M. 1d
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use of the Federal Rules of Civil Procedure.® The Federal Courts of
Appeal called upon to review federal trial court decisions relating to the
Convention's applicability have given almost complete deference 1o the
discretion of the tal court.”

Rich v. KIS California, Inc.” is representative of such federal trial
court decisions.” In Rich, the French proponent of the Hague
Cenvention had the burden of demonstrating the necessity of using Hague
Convention procedures.” This burden was not met because only simple
discovery requests were at issue, specifically, ten interrogatories helping
to establish jurisdictional facts for determining the propriety of exercising
personal jurisdiction over the French defendant.™

30, Waller, suprs nofe 33, at 110, See alie Born & Hoimg, fpro sote 4, a8 40102
Bom observed that ireal counts: (1) have found the Aérapariale comity analysis to be
cumbersome and ushelpfal; (2) have slmost umfiormly beld that the party seeking o
obeain first wse of the Convention bears the bunden ol proal’ that comity nequines such &
resali; and (31 bave vimually never reguired litiganis 1o abstain from direct extratermitorial
discovery from foreign withesses and insicad resori in first instance io the Conventbon.
M. Fox stale court cases that ruled on the availability of (he Hagae Convention, iee, £.6.,
Orlich v. Helms Bros., Inc.. 5600 MN.Y.52d 10 (App. Div, 19590) (maodifying trial cowsn’s
discovery onder (o compel @se of Hague Convenison is “vinually compulsory”k
Scarminach v. Goldwell GmbH, 331 M.¥.5.2d 188 (Sup. Cr. 1988) {denying mation 1o
compe] use of Hague Convention); Sandsend Financial Consgliants, Lid. v, Wood, 743
SW. 2d 364 (Tx. App. |5988) (holding that trial cowrt did nof abese it dicretson by pod
mvoking Hagwe Coavention). See alio David Wesiin & Gary B. Bom, Appivieg ihe
Adriparale Decivion in Srave Cowrr Proceedimgs, 26 CoLing, 1 TRANSNAT'L L 267
(1988}

5k Ser, . Lony v, EL Du Pont de Nemours & Co., 935 F.2d 6 (3 Cie. 1991)
iholding thai mal cour abused iy discreton when o dumiised case for forum son
conviens when discovery had been subsiantially completedl In re Anschuetz & Co,
GembH., 538 F.2d 13462 (5ith Cir. 1988) fallowing district court discretion i applying

discovery rules),

52 121 FRD. 254 (MDN.C. 1948}

33, See In re Benton Graphics v. Uddeholm Corp. 118 FR.ID: 186 (DN 1987)
[demying defendant's motion of use of Hague Convention becames defendast faiked o
meet burden of establishing facts or sovereign interests and did mot allege any special
problems because of nasonakity of location of operations); Haymes v, Kleinwefers, 119
FRD. 335 (EDMNY, 1988) (denying defendant’s motion for mse of Hague Conventicn
becamse s wse would prove more costly and thme consuming than domestic discovery
methods); Dioster v. Schenk, 141 FR.D. 30 (M.DUKL.C. 1991) (denying defendant’s motion
for wse of Hague Convention because defendant failed to satisfy burden of prol).

54. Rich, 121 FR.D. at 257-38.
55, Id. st 258,
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A few federal trial counts have endorsed use of the Hague
Convention™ In In re Perrier Botled Water Litigation,” the coun
beld that the party who seeks application of Hague Convention
procedures rather than the FRCP bears the burden of persuasion™
Notwithstanding adherence to this general principle, however, the coun
held that the Convention was applicable.® The court noted that the
discovery sought was extremely broad and voluminous.™ Further, the
court concluded that discovery would impinge upon France's sovereign
interests given: (1) France's strong objections to the Federal Rules of
Civil Procedure; (2) its strong preference for the Convention as witnessed
by the amendment of the French Civil Procedure Code to conform with
Hague Convention; and (3) its enactment of a blocking statute to
prescribe gathering of evidence outside of the Convention.™ Finally, the
courl noted that Convention procedures would be effective given France's
amendment of its Rules of Civil Procedure

Gould, Inc. v. Pechiney Ugine Kuhlmann" illustrates the federal
appellate courts’ complete deference to trial courts. The Sixth Circuit
held that a trial court need not require conformity to the Hague
Convention™ The defendants had previously refused to comply with
discovery requests because the requests were nol made pursuant to the
Convention and the French blocking statute might subject the defendants
to penal sanctions.” The trial court was ordered to follow Aérospatiale
and analyze the particular facts, sovereign interests, and likelihood that
reson 1o Hague Convention procedures would prove effective.™

56, Snr #.g.. Hudson v. Herman Pfauser GmbH & Co._ 117 FR.D, 33 (N.DN.Y. 198T)
(hadding use of Hague Convention did not unfairly peejudice opposing pasty )

57. 138 FRD. 348 {D. Conn. 1991,

58 id at 354,

59, [d ar 356

Gl I m 354,

61, M a 3155,

62. In re Perrier, 138 FR.D. ar 155-55.
B3, B33 F.2d 445 (6eh Cir, 1988),

M. i et 432 0k

65 I

66, [d
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TAKING EVIDENCE IN FRANCE

The French Blocking Statute and the United States
Judiciary's Response

The French blocking statute prohibits persons from either
requesting or producing evidence for use in foreign judicial proceedings
other than through the Hague Convention procedures, other applicable

imernational treaties, or specific provisions of French law.™

respect, this law is not a true blocking statute because it merely forces
litigants to utilize Hague Convention procedures. The French Senate
did state, however, that the statute could be used as a bargaining chip
with French parties involved in foreign litigation.™ American courts

67. The siafule provides:

This translation of Law Moo B0-538, supra note T, an. I-bis was wilized by the ULS

Subject to tresties or intermational agreements and applicable
laws mnd regulations, it is prohibited for any pary 0 request, seek or
disclose, i writing, omily or otherwise, ecomomic, commercial,
mndustnial, financial or echnical docaments or informaticn leading io the
constitetion of evidence with 8 view io foreign judicial or admindstrative
proceedings or in connection thersaith,

The parties menticned in [Article 1A] shall farthwizh inform the
competent mimister if they recerve any requedt conceming such
disclosure.

Eupmrnl: Comnt in Adfrospatiale, 482 US, & 536 md.
68 See Prescotl & Alley, supro nede T, af 9469,

69, AL

T0. A repori issued by the French Semate relming ®o the blocking law stated the

begislative history surroundng the passape of the law

Discovery in the Amevican legal system is very different frem
the means emploved for the pathering of evidence in Frasce. In the
United Seates, these procedures are for the most part controlled by the
litigans snd are easily subject 1o abuse given that judicial supervision
or suthorization is normally absest. The French Civil Code, in contrast,
affords 1o the judge vast and exclusive powers over the gathering of
evidence.
In addition io the shsemce of judicial supervision, the American
sysiem allows for the taking of oral peoofs, the result being a farher
extension of (he investigatory powers of the Efigasts.

It is therefore the case that American liigants come 1o France
without the knowledge of the French authorities to seek sestimony for
trial or in anticipation of inal, and engage i “fishing expeditions” for
evidence. Foreign “commissionsns,” jodges, lawyers. legal experts, or
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have reacted with contempt toward blocking statutes.  In Socidy
Internationale Pour Participations Industrielles et Commerciales, $.4. v,
Rogers.”" the Supreme Court held that blocking statutes do not deprive
an American court of the power to order a party subject to its jurisdiction
o produce evidence, even though the production of such evidence
violates a blocking statute.” Rogers requires a court to examine three
factors in deciding whether to compel] discovery where a litigant confronts
a blocking statute: (1) the importance of the policies underlying the
United States statute which forms the basis for the plaintiffs claims; (2}
the importance of the requested documents in illuminating key elements
of the claims; and (3) the degree of flexibility in the foreign nation’s
application of its nondisclosure laws.™ In Aérospatiale, the Court stated
that such statutes do not require American couns to look to the Hague
Convention as a first resont when seeking to effectuate international
discovery,™

A number of American courts had addressed the 1980 French
blocking legislation prior to the Aérospariale decision. Federal Trade

administrators venhare to foreign countries in order 1o take depositions
or oblais documents on behalf of their clients for present or futare
libgation. French law has herelofore mot redressed practices such as
these, which are contrary 10 our sotioms of public order and prejudscial
to Fresch citizens.

Funthermore, such pueudo-investigations are conducted for
parpases which cannot be comsidered legal proceedings, for example,
they are initiated by American administralive or regulatory bodies that
lack jorisdiction for the papose of monitoring compliance with
Afnen_r-u entitrust legiskation, Ancther example is common law pre-
trial discovery which serves 1o provide evidence to parties seeking 1o
deiermine whether they have & legally redressable claim.  This
procedure s totally contrary 1o the basic principles anderpinning our
civil procedure code, and cannot be deemed a legal procesding.

To complete the invasion of our sovereignty, these investigations
Hr_ﬂhnmdpqml.un procedural laws of the Americsn slate in
which the count is siming, many such rules being fundamentally
offensive to our basic principles of civil procedure, eg,, freedom
alforded o the plaintiff to pursse its investigations with impunity.

LECUvER-THIEFFRY & THIEFFRY, mupris
prépasaoire de L boi du 16 julllet 1980)

T 357 UK. 197 (1958).
T2 I o 20408
73, M

T4, Adrotpatiole. 452 US. at 526 n.6.

note |, a1 108 (citing Rapport du Sénat frangais
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Commission v. Compagnie de Sainr-Gobain-Pont-8-Mousson” was the
first Amencan decision o include a discussion of the 1950 French
blocking Irgiﬁlaiiun."' Saing-Gobain arose oui of the Federal Trade
Commission’s (FTC) investigation of the fiberglass insulation industry for
possible antitrust violations, an investigation which included a probe of
the French fiberglass manufacturer Saint-Gobain.” The FTC served the
French holding company of Saint-Gobain via registered mail in Paris with
four subpoenas duces tecum.” The main i1ssue before the count was
whether serving process on Saint-Gobain in Paris via United States
certified mail pursuant to the Federal Trade Commission Act™ was
proper. The count recognized that proper service of process under
United States law would creste an obligation to produce the subject
documents, and that the wide-scale American pre-tral discovery in the
field of antitrust that was then taking place overseas was prompling a
number of countries to enact blocking ltgiﬂiu'url.“ The court also
speculated, pursuant to Rogers, that whether the presence of the French
law would excuse a party’s failure to comply with a subpoena would
depend upon both the party’s good faith efforts to secure a waiver from
the French government of the blocking statute and a weighing of the
respective interests of both the United States and France.™ In dicta, the

75. 636 F.2d 1300 (D.C. Cir. 1980). Shepard's erroncously stabes thal thas case was
reversed at 934 F.2d 1188 (1 1th Cir. 1991, SHEPARD’s FEDERAL CITATIONS 233 (Sapp.
150 52,

T6. I an 132527,

TI. M o 1302

T, M. at 130405,

9. 15 US.C EE 41 er sey.

80 Id. a1 1306-07. The coun found tha acceped principles of intemational law did not
condone sach a mode of service, specifically, that the sct of serving compulsory process
violated the nule that ome sovereign may not exercise its enforcement jurisdiction in the
termitony of another. fd. ot 1313 n&7. The count’s real task was o inferpret the service
provisions of the FTC Act. It held that the means of service chosen by the FTC did not
comport with the customary and legitimate methods of effectuating service employed by
American coarts and admiristrative agencies. O that basia, the Distnict of Colambia
Court of Appeals reversed the trial court’s order to enforce the FTC subpoena. M at
1306-07,

Bl. Saint-Crobain, 636 F2d at 1325-26,

82 Jd, ot 1326 n 148, In an unusual geshare of jodicial consity, the coun sugpesied that,
in an abempt 1 obiain an interpretation of the French blocking statute (a new stafule &
the limel, "8 district count might see fit to defer 1o the judgment of a foreign coan
regarding the applicability of the law.” I
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court stated that where two interpretations of a law are possible, it would
interpret the law in the way least likely to conflict directly with the laws
of another country (e.g., the French blocking statute).”

The next decision to involve the French blocking statute,
Soletanche & Rodie. Inc. v. Brown & Lawbrechs, Inc.,* was a patent
infringement action brought by the American subsidiary of a French
company against an American company. The American defendant served
the plaintiff subsidiary with several interrogatories relating to the validity
of the patent at issue.” The subsidiary refused to comply with the
discovery request, arguing that the information sought was in the sole
possession of its French parent, who was prohibited from divulging the
information under the French blocking statute.™ The court responded
by 1ssuing an order compelling either responses to the interrogatories or
dismissal of plaintifTs suit™ Plantiff moved 1w have the order
vacated.™

Because compliance with the order would necessarily violate the
French blocking statute, the count noted that French and American laws
imposed inconsistent discovery obligations on the parties.” Relying
upon the Ninth Circuit Court of Appeals” decision in (fnited Stares .
Vetco, Inc..™ the coun employed a five-pant comity analysis to ensure
that the respective interests of the parties and sovereigns would receive
due consideration.” The analysis required examination of: (1) the
national interests of each country; (2) the hardships o be endured by each
party in the absence or presence of full discovery; (3) the country in
which discovery would have 1o be made; (4) the nationalities of each
party: and (5) the expectation that the various parties would have o
comply with the respective national laws.*

Y, M oar 1327,

B4 99 FRD. 269 (N.D. 11 1983).
BS. Ad. a2 270,

BA, - i
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BA. I a 271,

BY. Swleanche, 99 FRD. a2 271,

0. 691 F.2 1281 (b Cir.). cerr. denied, 454 U.S. 1008 (191,

9. Soletmnche, 98 FRD, m 371,

02, M
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The court held that the American interest in not enforcing an
invalid patent outweighed the French interest of protecting industrial
documnents, particularly in a case in which a plainiff is seeking protection
under American law from patent infringement while also seeking to avoid
compliance with the accompanying requirements of Amencan discovery
law.® Mo hardship on the plaintiff was found in light of the fact that
the French parents could apply to the French government for a waiver of
the blocking statute. The couri noted that, in any event, the blocking
statute . required them to notify French awhonties of the discovery
request.™ The count did not address the other comity factors because no
hardship existed, thus compliance would be required even if the waiver
was denied.® Therefore, the order mandating discovery was not
dismissed.® In conclusion. the count suggested that failure to comply
with the order would be grounds for dismissal without prejudice and with
leave to reinstate the case upon compliance with the discovery request.™

In Wilson v. Stillman & Hoag, Inc.™ the plaimiff moved to
obtain discovery from the French automobile manufacturer Peugeot m an
action relating to a malfunctioning awtomobile.™ Peugeot sought a
protective order for the purpose of avoiding discovery.™ Relying upon
Rogers, the court held tha the French blocking law did not per se bar the
American coun from ordering discovery or sanctions in the absence of
compliance with its order.'™ [Interestingly, the coun interpreted the
blocking statute as applying only to matters that involve “the national
interests of France,” or the "sovereignly, security, or essential economic
interests of France,” and not the economic interests of private French
entities like Peugeot."™ The court found no proof that Peugeot might
be subject o criminal sanctions by the French were it 1o submit to

93, M,
94 id
a5, Jd
G, Soletanche, 99 FR.D. ot 372
L

98, A
99, 467 N.Y 5.2d 764 (Sup. Cr 1983)

1o, Ad. at To,

100, M.
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discovery™ because no Freach court had decided the issue'™
Presumably in reference to Rogers, the court noled that Peugeot had not
applied for a waiver of the statute’s provisions.™ In light of these
considerations, Peageot’s motion for a protective order was denied.”™

The Graco, Inc. v. Kremlin, Inc.™ count offered an additional
means of avoiding the French blocking law. It suggested that the French
blocking statute could be avoided in part by removing sought-after
documents from France and by conducting depositions of affected parties
outside of France!"™

Adidas (Canada) Lid. v. 8§ Searrain Bennington,'” featured a
mation by a French litigant for protection from an American request for
depositions and document production. The court was most critical of the
French blocking statute, stating:

It is inconceivable that [the blocking statule] 15 to be
iaken af face valoe as a blanket criminal prohibition against
exporting evidence for use in foreign tnbunals, For if it
were, French nationals doing business abroad would be at
the mercy of their business counterparts: they would be
unghle 10 redress breaches and frauds committed against
them by suit in foreign courts since they would be barred
from supporting their claims with their documents.

One must conclude at the very least that exemptions
from the statute’s prohibitions are liberally available upon
request...the legislative history of the stalute gives strong
indications that it was never expected or intended to be
enforced against French subjects but was intended 10

104, Wilson, 467 MY, 5.2d a1 7638,
105, i

O, .

_Il:I‘J'. fd. w1 T66. This decision is alio curious because the court read the blocking statute
in conjanction with France's adoption of the Hagse Evidence Convention, and determined
that the blocking statwie as implemented by 1be Hague Cosvention was not a bar 1o
descovery on the facts. While this is an accurste statement, the court neither gave a basis

for ity understanding of the imerplay between the blocking statute and the Hague
Coavention, nor demonsirated an awareness of France's amendment of its Code of Civil
Procedure to conform so the Hagse Comvention.

I0E. 100 FR.IN 503 (WD, 1L 1984)
109, fd sx 521.

0. Ne 80 Civ. 1911, No, 2 Civ. 0375 (S.DALY. May 30, 1984).
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provide them with tactical weapons and bargaining chips
in foreign courts.""'

It concluded that the French company's predicament was "apparent rather
than real,” or rather, a result of its failure to request an exemption.'”
Thus, the motion for a protective order was denied """

In the criminal case of United Stafes v. Gonzaler.™ the Second
Circuit Count of Appeals, citing Saint-Gobain. noted that the French
blocking statute was designed only 1o protect French businesses from
excessive discovery in hostile foreign litigation.'"” Given the facts
before it, the court held that a Filipino citizen charged in the United
States with defrauding the French branch of a Portuguese bank could not
invoke the French blocking statute in order to exclude documents that the
French bank had volunteered for admission into evidence.'™

In Compagnie Frangaise d’Assuronce pour le Commerce
Exterieur, et al v. Phillips Petroleum Co.,'" a French shipbuilder and

111, Id. a1 10. Footnote 4 of the decision stabes:

A report 1o the Fremch MNatonal Assembly recommended the bw's
adoption on the groend that it would offer French nationals o "legal
excuse for refusing to supply the information and documends demanded
of them [and] a junidical weapoan which will at least malke it possable for
them to gain time. The coaflict thus crested wall block maflers for &
time asd will make it impossible fo raise the conflict to a povernmental
level.” With respect to the potential penalties, the report noted that "
is necessary not 1o misunderstand the actual scope of these penalties .

[singe] . . - these penalties are applied oaly ca the improbable
assumption that the companizs woald refuse 1w make use of the
progective provisions offercd 1o them. In all other cases, these potential
fines will aysure foreign udges of the judscial basis for the logal excuse
which companiss will ned fail to make use of.

Fd an 10 nd, See Mat'l Assembly Comm. on Production and Exchaspes IIJt-pl.n_;y
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its French government insurer brought an action against a Liberian
company and the Liberian company's American parent for breach of
contract to purchase two natural gas tankers.” The defendants sougin
discovery of documents from the French plaintiffs, to which the plaintiffs
interposed the defenses of governmental and executive privilege as well
as the French blocking statute.”” The judge ordered the plaintiffs 1o
obtain a waiver of the blocking statute from the French government,
which plaintiffs putatively obtained in pari.™ The defendants then
moved to compel the production of the remainder of the documents.”

Much of the court’s discussion tumed on the pre-Aérospatiale
analysis of whether to employ the Hague Convention or the Federal Rules
of Civil Procedure 1o effectuate discovery in France, an issue which
required further consideration of the blocking statute.'® The plaintiffs
contended that Articles 11 and 21 of the Hague Convention expressly
exempied parties from complying with discovery requests when they
would subject the party to sanctions pursuant to blocking legislation.™
Relying on Adidas, the court held that the Hague Convenlion was
mapplicable 10 a French panty resisting document production in an
American court because application of both the Convention and blocking
statute would effectively place French litigants at a tactical advantage.'™

Noting that the French and American laws imposed inconsistent
discovery obligations on the parties, the count employed the comity
analysis of Soletanche.™ The coun found an American interest in
complete American-style discovery as a means of ensuring the full and
fair adjudication of disputes in United States courts."™ This interest was
the protection of Amenican nationals from unfair disadvantage when a
blocking statute would unilaterally benefit foreign litigants.'” France's
interesis were evidenced by the blocking statute and the potential hardship

118 A at 2022,

TI9C A, it 2223,

130, i a0 24,

120 i

122 Fhillips Pervoleum, 105 FR.D. a1 26-33.
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135, M
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that would befall the French parties if they provided discovery in
contravention of the blocking statute™ The coun, citng Adidas,
Gonzalez, and Graco, found that the French blocking statule was enacted
merely to provide French litigants with a bargaining chip and a tactical
advantage in foreign proceedings.'™ The court opined that plaimiffs
could avoid potential French sanctions under the blocking statute simply
by dropping the suit'™ The court interpreted the French National
Assembly Report as stating that penalties were only to be enforced
against companies that failed to raise the blocking statute as a shield
against discovery, thereby addressing the issue of whether compliance
with the blocking statute could realistically be expected™ In
conclusion, the court stated that plaintiffs could not come into American
courts seeking redress from injury, and yet neglect their responsibility 1o
disclose all relevant facts to their adversary, particularly in light of the
"questionable motives™ behind the French blocking statutes.'™

Finally, Grear American Boar Company v. Alsthom Arlaniic,
Inc."™ involved a discovery request in the form of interrogatories and
requests for the production of documents made 1o the French
manufacturer Alsthom. Alsthom had moved to stay discovery pending
resolution of a Motion to Compel Arbitration. which was denied.™
Before deciding whether to stay proceedings, the court must examine: 1)
whether the movant has made a showing of likelihood of success on the
merits; 21 whether the movant has made a showing of irmeparable injury
if the stay is not granted; 3) whether the granting of the stay would
substantially harm the other parties and 4) whether granting the stay
would be in the public’s interest.”” The count determined that potential
penalties to Alsthom flowing from the French blocking statute were bt
one factor to consider,™ The court reproached Alsthom for failing to
request a waiver of blocking statute sanctions from the French

i28.
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131, i
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government, and imposed penalties in the form of antomey fees and costs
for its refusal to comply with discovery."”

Only two of the three major American cases subsequent to
Aérospatiale have addressed the French blocking statute:  Rich v. KIS
Califernia. Inc., and In re Perrier Bonled Water Litigarion. The couart's
discussion of the French blocking statute in In re Perrier was relegated
to a footnote."™ The Rich court, however, expressed contempt for the
French statute.™ In examining the "sovereign interest” element of the
three-prong Aérospatiale analysis for determining whether 1o employ the
Hague Convention or the Federal Rules of Civil Procedure, the coun
stated:

The only factor defendants present is the French Blocking
Statute. However, this statute, which is solely designed 1o
protect French businesses from foreign discovery, is both
overly broad and vague and need not be given the same
deference as a substantive rule of law. In general, broad
blocking statutes, including those which purpon to impose
criminal sanctions, which have such extraordinary
extraterritorial effect, do not warrant much deference."™

Notwithstanding opinions of American courts 1o the contrary. it is
highly unlikely that a panty subject to the French blocking statute could
secure 3 waiver of compliance from the French government.
Consequently. it the only sure means of effectuating discovery in France
without confronting the French government is via the Hague Convention.

Nl AvoibING THE FRENCH BLOCKING STATUTE: THE HAGUE
CONVENTION AND THE IMPLEMENTING PROVISIONS OF THE
FrExCcH CobDE oF CIVIL PROCEDURE

~ The Hague Convention™' provides two basic means for gathering
evidence. Chapter | of the Convention sets forth the “letter of request”
procedure.™  This is the method of international judicial assistance

130, M uf %57,

138, In re Perrier, 138 FRLD. 81 35253 02,
139, Rich, 121 FRD. &1 258,

1. K {emations omiieady

). I8 US.C. § 1781,

B4 Id ans 1-14,
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most commonly utilized by civil law systems and under which the
preduction of evidence may be compelied, Chapter I1 of the Convention
provides for the taking of evidence by diplomatic officers or
commissioners, a procedure which is roughly analogous to the common
law practice of taking evidence abroad by notice. stipulation, or through
court-appointed commissioners.'”

Of particular interest to the American practitioner is the
amendment the French Code of Civil Procedure rendering effective the
use of the Hague Convention."™ More specifically, France amended its
Code of Civil Procedure in an attempt to accommaodate letters of request
sought 10 be executed via American-style discovery practices,'

A The Hague Convention

L. Chapter | Letters of Request

Letters of request are wrilien requests for evidence, such as
document requests, made by a United States judge to a foreign soversign
asking that evidence be provided under the Convention.”™ These letters
maust be sent 1o the designated central authority of the subject country
without being transmitted through any other authority of that state.'”
A letter of request must contain the following information: () the
authority requesting its execution and the auwthority requested to execute
it, if known; (b) the names and addresses of the parties to the proceedings
and their representatives, if any; (c) the nature of the proceedings for
which the evidence is required: and (d) the evidence to be obtamed of
other judicial act to be performed.® Where appropriate, the letter shall
also specify, infer alia: (a) the names and addresses of the persons to be
examined; (b} the questions 1o be put to the person 1o be examined or a
statement of the subject matter about which they are to be examined; (<)
the documents or other property, real or personal, to be inspected; (d) the
necessity of an oath or affirmation, and any special form to be uﬁﬂﬁﬂ
(e} any request under Article 9 for a special procedure or method.

143, M arts. 1522

I, C PR COv. arts. 132.42, TH-48.
145, Id ars, 138-39.

146, 28 USC. § 1781, an. 2
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Article 4 of the Convention states that the letter must either be in
the language of the authority requested to execute it or be accompanied
by a translation into that language.™ Article 4 also states, however,
that the signatory state must accept a letter in either English or French or
a translation into one of these languages. unless it has made a reservation
under Article 33 to eliminate this provision.' All translations which
accompany & letter must be centified as comrect by a diplomatic officer,
a consular agent, a swom translator, or any other person so authonzed in
either country.™

If a central authority considers that the request does not comply
with the provisions of the Convention, it must promptly inform the
authority of the country of origin and specify its objections.”’ The
requesting authority also has the right to be informed of the tme and
place of the proceedings in order that the concerned parties and their
representatives may be present.'™ If requested, this information must
be sent directly to the concerned parties or their representatives.'™  The
judge may be present at the execution of the request, but prior
authorization of the executing couniry may be required.”™

The judicial authority that executes the letter of request must apply
domestic law concerning the methods and procedures 1o be followed in
executing the letter.”™ The executing country, however, will abide by
a request that a special method or procedure be followed unless such a
request is either: (1) incompatible with the internal law of the executing
country; or (2) impossible to perform because of the executing country’s
internal practices and procedures or other practical difficulties.'™

If compelled discovery becomes necessary, the executing country
must apply the appropriate compulsory measures in the same manner as
orders issucd by its internal authorities or requests executed by parties in
internal proceedings.™ The party from whom evidence is sought may

150, 0, un. 4

130, 2% US.C. § 1781, an. 4.
152, M

15). & an. 5,

I, i ar?

155, A am 7.

156, 28 USC, § 1781, an. B,
157, Id ar %

156, M,

139, & an. 10,



1994] TAKING EVIDENCE IN FRANCE 3

refuse to provide evidence if he or she has a privilege or duty to refuse
production of the evidence under the law of the country of execution, or
under the law of the requesting country, if knowledge of such a nght has
been communicated by the country of execution.'™ A signatory country
may also specify that it will respect privileges and duties regarding the
divulgence of evidence existing under the laws of third couniries,'™

The execuling country may refuse a letter to the extent that the
letter does not fall within the functions of its judiciary, or it considers that
its sovereignty or security would be prejudiced by executing the
letter."™ A letter may not be refused because the executing state’s laws
do not recognize the underlving cause of action or because the execuling
country claims exclusive jurisdiction over the subject matier of the
action.™

In the event a letter 15 not entirely executed, the executing stale
must immediately inform the requesting stale and provide the reasons for
its actions."™ Costs incurred by the executing state related to the
execution of letters are generally not recoverable, except for fees paid to
expents and interpreters and any costs occasioned by the use of a special
procedure requested by the state of origin under Article 9.™

2. Chapter Il Evidence Gathering via Diplomatic Officers,
Consular Agents, and Commissioners

Pursuant 1o Chapier 11 of the Convention, a diplomatic officer or
consular agent may, in the temmtory of another signatory state and within
the arca where he or she functions, take evidence from nationals of a
state which he represents in furtherance of proceedings commenced in the
courts of the state which he represents.™  Evidence may not be
compelled, however, when it is gathered pursuant o Chapter 1. A
signatory state may declare that evidence can be taken by a diplomatic
officer or consular agent only if the state's designated guthority grants

16 o s LD
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Fmﬂﬁ-iﬂrl-'“ Pursuant to this Chapter, a United States diplomatc
agent or consular officer may take evidence from a United States national
in the agent's or officer’s assigned lermitory. ™

Diplomatic officers and agents may also take evidence from either
nationals of the <tate in which he exercises his functions or nationals of
third states regarding proceedings in the state that he represents, provided
that his host state either has given specific or blanket permission or has
stated that evidence can be taken in this manner without its prior
permission.™  The officer or agent must comply with any conditions
set forth in conjunction with the host state’s grant of permission.”™

A person who has been appointed "commissioner”™ for the purpose
of mking evidence may take evidence in the signatory state in furtherance
of proceedings commenced in another signatory state only if the signatory
state within which the evidence is to be obtained either has given specific
or blanket permission or has stated that evidence can be taken in this way
without its prior permission.”' The officer or agent cannot compel
evidence to be given and must comply with any conditions set forth in
conjunction with the host state’s grant of permission and evidence.'™

Notwithstanding the fact that evidence may not generally be
compelled under Chapter II, a signatory state may declare that a
diplomatic officer, consular agent. or commissioner may apply to its
Central Authority for assistance in compelling the procurement of
evidence,” The signatory state has complete discretion to dictate the
terms of such a declaration.'™ If the evidence gathering state grants the
agent, officer, or commissioner’s application, however, it mus? apply its
domestic measures for the compulsion of evidence.'”

When evidence is gathered pursuant 10 Chapter 11 of the
Convention, the signatory country in which evidence is 1o be gathered
miy dictate the time and place of the taking of evidence.™ It also may
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require that it be given "reasonable™ advance notice of the time, date, and
place of the taking of evidence.'” In such cases, a representative of the
Central Authority of the state in which evidence is 10 be gathered is
entitled to be present,”™ because under Chapaer I1, ail persons concerned
may be legally represented.'™

Under Chapter 11 of the Convention, the officer, agent, or
commissioner gathering evidence may take any type of evidence that is
not incompatible with the laws of the signatory country where the
evidence is taken or contrary to any permission granted.'™ The officer,
agent, or commissioner has the power 1o administer an oath or fake an
affirmation, within these limits."' Except when the evidence is 1o be
taken from a national of the requesting country, any request for someone
to appear or o give evidence must be written in the language of the place
where the evidence is to be taken or be accompanied by 2 translation into
that language."™ Any such request must inform the person that legal
representation is permitted and that the giving of evidence is not
compulsory.'" The latter information need not be supplied if the state
in which evidence is to be taken has agreed to assist in compelling
evidence pursuant to Article 18."™ Ewvidence can be taken in a manner
provided by the law applicable to the court in which the legal mater is
pending, provided these means do not contradict the law of the signatory
country where the evidence is to be taken.'" Similar 1o the case in
which a letter of request is used, the party from whom evidence is sought
may refuse to provide evidence if that party has a privilege or duty to
refuse to turn over evidence under the executing country”s laws, or under
the requesting country’s laws, il the executing country has communicated
its knowledge of such a right. "™ A signatory country may also specify
whether it will respect privileges and duties regarding the divulgence of
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evidence existing under the laws of third countries.™ If an attempt to
gather evidence under Chapter Il fails due to a refusal 1o provide
evidence, a letter of request may subsequently be employed, pursuant 1o
Article 10, compelling the production of evidence.'™

8. Implementation of the Hague Convention in France: France's
Amendment of its Code of Civil Procedure

Contrary to America’s negative image of evidence gathering in
France, French procedural law contains a number of provisions that allow
for the effective procurement of evidence in response to foreign letters of
request.™  Furthermore, such measures are all the more effective in
light of France's willingness to process requests for pre-trial production
of documents.™

Letters of request must be executed pursuant to French procedural
law absent a specific request that they be executed according to foreign
procedures.™ Consequently, basic principles of the French civil justice
system, as embodied in the Code of Civil Procedure, must be
respected.”™ One such principle is the right of each party 1o fully
address its opponent’s arguments.™ The obligation 1o respect French
procedural norms is  nonetheless tempered by the Code of Civil
Procedure’s mandste of judicial compliance with foreign letiers of
request.™ This mandate requires that a judge not refuse to execule
betters merely because: (1) French law has exclusive jurisdiction over the
matier; (2) French law does not provide a cause of action for the
plaintiff’s claim; or (3) French law prohibits the gathering of the
particular evidence sought ™
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Perhaps the most important concession to foreign discovery
practices is the newly created right of the parties to interrogate
witnesses,'™  The right to interrogate witnesses in French civil
proceedings has traditionally been within the exclusive province of the
French judge.'” Despite this concession. however, the Code of Civil
Procedure still reserves the decision to permit such questioning to the
French judge presiding over the discovery proceedings.™ The French
judge’s role in the discovery proceedings, however, is limited to simple
administration."™ The resolution of substantive legal questions remains
the province of the foreign judge presiding over the primary
litigation.™ Article 740 further mandates that any such questioning and
any responses be translated into French.™

Despite the French authorities’ apparent willingness to allow for
foreign discovery practices on French soil, a number of the amended
articles describe circumstances in which the French judge may annul
discovery obtained and procedural actions laken in the French
proceeding.™ One such circumstance occurs when the execution of a
letter of request would infringe upon France's sovereignty of national
securily,™ Additionally, in the event the judge concludes that a request
seeks information over which he lacks jurisdiction, he may annul prior
proceedings upon the request of a party.™ Oiher circumstances in
which annulment is possible, albeit vaguely defined, are those instances
in which the request would require the French count to depart from the
guiding principles of the Code of Civil Procedure.™ In such a case,
demand for annulment may be made upon the French court by a party or

196. C.Pr Civ., an. 740. Although not ordinanly permitted in Fresch civil couns, the
parties, their stlomeys, and even the Toreign judge may stiend the proceodings. [o ants.
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by the French Justice Ministry.™ If a request is annulled, the French
judge must issue a ruling with an explanatory opinion.™  The parties
and the Justice Ministry are granted the right 1o appeal any decision
granting or denying annulment within fifteen days of the date the ruling
is issued.™

If an American litigant obtained discovery prior 1o such an
annolment, one can only speculate as to whether the American judge
would, in the grand tradition of Aérospatiale, ignore the French judge’s
ruling and admit the previously obtained evidence. Of course, it is
viriually impossible that a judgment obtained in an American proceeding
which admitted such "appropriated” evidence could ever be successfully
enforced in France.

V. CoNCLUSION

Procedures for obtaining evidence in France for use in United
States litigation leave much room for strategic manoeuvering. Gathering
evidence in 3 Hague Convention country like France is 4 more complex
proposition than the gathering of evidence in a country that is not a
Hague Convention signatory. For example, Belgium, which is not a party
to the Hague Convention, does not have a blocking statute, and most
likely would address the entire issue as one of performance of letters of
request under the principle of comity.

Many observations can be made concerning disputes with France,
For example, must evidence gathered for trial be dealt with as being
within the framework of pre-trial discovery? Such treatment would
exempi the evidence from the French Anicle 23 reservation.  France’s
1987 modification of its Anicle 23 reservation can thus be used 1o the
United States litigator's advantage.

What the French fear most is not the revelation of damaging
material but rather the occurmrence of "fishing expeditions,” ie. any
request that is not for a clearly identified document. The best explanation
for this is that French jurists and business persons are traditionally
unaccpstomed to United Suates-style discovery and are therefore nol
psychologically prepared. materially equipped, or financially able o
confront it. After all, the American brand of discovery is unique to the
United States. Because American-style pre-trial discovery is without any

206, C. e OV, an. 744, alanéa 2.
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0B, Md. ari. T46, abindas 2.3,
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equivalent in civil law jurisdictions, United States lawyers shoald
anticipate surprises as they navigate the minefield that is French
discovery.  These challenges will continue 1o exist despite the
modification of the French Code of Civil Procedure to accommodate
Hague Convention letters of request. Two of the largest obstacles 1o
American discovery are the natural aversion of French parties to United
States discovery practices and the predilection of French trial judges for
French evidence gathering procedures, In France, a country in which
several civil trials are completed in a single half-day hearing, United
States litigants cannot expect a French jedge to accommodate the nequests
of American attorneys for extensive discovery,™
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