S. v Mamabolo. Post-Trial Speech in Post-Apartheid South
Africa

The response to the Supreme Courts highly contentious 5-4
decision in Bush v. Gore' was extremely critical. Anthony Lewis warned
that the Court’s “unconvincing” decision “invites people to treat the
court’s aura of reason as an illusion”” Similarly, Jeffrey Rosen argued
that the Court has “made it impossible for citizens of the United States to
sustain any kind of faith in the rule of law as something larger than the
self-interested political preferences of [Justices] William Rehnquist,
Antonin Scalia, Clarence Thomas, Anthony Kennedy, and Sandra Day
O’Connor.”” Under the United States Constitution, speech is such a
fundamental right that some have referred to it as the “most majestic
guarantee”” Accordingly, it is not surprising that little attention was
given to the right of Mr. Lewis or Mr. Rosen to speak openly about the
judicial process. At the outset, Mr. Russell Mamabolo was not accorded
the same freedoms. Part of the reason is that Mr. Mamabolo is a citizen
of South Africa, and under South African law, courts may sanction
disparaging remarks calculated to undermine the administration of
Justice.

Mr. Russell Mamabolo is an official of the Department of
Correctional Services in South Africa’ He appealed directly to the
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Constitutional Court of South Africa against his conviction for contempt
of court resulting from a publication criticizing a judicial order.’ At the
time of publication, Mr. Mamabolo had been responsible for the issue of
a departmental media release that criticized the Transvaal High Court for
erroneously granting bail to a prisoner.” The judge who had granted bail,
upon reading the newspaper report dealing with the departmental
viewpoint, issued an order calling on the Director-General of
Correctional Services, together with Mr. Mamabolo, to appear before the
Court to explain whether what was written was true, the basis upon
which the judge had erred, and whether it was the official viewpoint of
the department.” Although there was no indication that the order would
require the defendants to address the issue of contempt, both defendants
brought the issue to the Court’s attention.” At the hearing, the defendants
denied any intention to have acted contemptuously against the Court and
argued that a contempt order would infringe their right to freedom of
speech.”  After hearing arguments, the Judge concluded that the
statements were scandalous comment, which “impugned on the integrity
of [the] court” and that such comments had not been made in the exercise
of free speech.” Mr. Mamabolo alone was convicted and appealed his
case to the Constitutional Court of South Africa.” The Constitutional
Court of South Africa Aeld that the crime of scandalizing the court does
not unjustifiably limit an individuals freedom of expression under the
South African Constitution if that speech was not likely to damage the
administration of justice."”

The crime of scandalizing the court has its origins in English
common law and is a subspecies of the offense of contempt.” It is one of
the many devices used by many common law jurisdictions to protect the
authority of the courts.” The offense allows judges to summarily punish
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strangers, those not party to the proceedings or present in court, for
contempt if they attack or impugn the decision of the bench by
communicating malicious of scurrilous comment or questioning the
honesty or impartiality of the bench.” Scandalizing the court involves
communications committed after the fact and does not include spoken or
written words that may occur during a pending proceeding.” In most
cases, the offender has been a journalist, although sometimes it has been
a lawyer or government official, as demonstrated in the noted case."”

Scandalizing the court is a form of contempt. There are two types
of conduct that fall within the scope of contempt. The first type of
conduct, known as contempt in facie curiae, “encompasses any word
spoken or act done within the precinct of the court that obstructs or
interferes with the due administration of justice, or is calculated to do
s0.”” The other type of conduct occurs outside the court and is often
referred to as contempt ex facie curiae.” This type of conduct is usually
in the form of “words spoken or published or acts done [outside the
court] which are intended to interfere with, or are likely to interfere with,
the fair administration of justice.” Scandalizing the court falls under
this latter form of contempt.”

The primary purpose of the crime is to protect the integrity of the
judiciary.” For constitutional systems that ascribe to the doctrine of
separation of powers, the maintenance of co-equal branches of
government is an essential means to prevent the possibility of tyrannical
rule.”* Scandalizing the court serves a dual purpose. In the abstract, it is
a mechanism to preserve the delicate balance between co-ordinate
branches of government. On a more practical level, the crime is a
mechanism employed to protect the administration of justice.”
Normally, the judiciary cannot hope to compete with the legislative or
executive branches of government in the areas of political, financial, or
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military power and must rely solely on its moral authority as its power
basis.” The court’s “moral authority” comes from the public at large,
and, not surprisingly, the court could not function properly without its
support.” Malicious comments or statements questioning the judiciary’s
partiality undermine judicial decisions by negatively influencing the
population.” The loss of public support results in the cessation of the
judiciary as a coordinate branch of government and the breakdown of the
administration of justice. If the court’s legitimacy is compromised then it
looses its ability to interpret the constitution and the laws of the
jurisdiction. More importantly, legitimacy lost will have the undesirable
result of striping the court of its ability to protect fundamental rights.
Scandalizing the court addresses these fears by protecting the judicial
process from criticism that may form the basis of disrepute.” The picture
painted thus far is grim and it is important to note that many courts have
justified the crime’s continued legitimacy on similar, if not identical,
policy grounds.”

The crime of scandalizing the court creates an inherent tension
between two fundamental objectives. On the one hand, countries want to
preserve the integrity of their judiciary. On the other hand, countries
hope to protect an individual’s right to free expression. Unlike the United
States, most common law countries do not regard the freedom of speech
as such a fundamental right.”" Although countries protect and uphold the
freedom, they have recognized that it is subject to limitation.” In
Narmada Bachao Andolan v. Union of India, the Indian Supreme Court
illustrated this point, stating:

[Ulnder the cover of freedom of speech and expression no party can be
given a license to misrepresent the proceedings and orders of the court and
deliberately paint an absolutely wrong and incomplete picture which has
the tendency to scandalise the court and bring it into disrepute or ridicule.
The right or criticizing, in good faith in private or public, a judgment of the
court cannot be exercised, with malice or by attempting to impair the
administration of justice. Indeed, freedom of speech and expression is the
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“lifeblood of democracy” but this freedom is subject to certain
qualification. An offence of scandalising the court per se is one such
qualification, since that offence exists to protect the administration of
justice and is reasonably justified and necessary in a democratic society.”

As succinctly noted by the Indian Supreme Court, an individual’s right to
freedom of speech is subject to the qualification that the speech must not
subvert the administration of justice.” Although speech is limited,
countries have attempted to preserve it by clearly defining those
situations where punishment is permissible. The easiest way to achieve
this objective is to differentiate between scandalizing comment and fair
and legitimate criticism. The distinction is not always clear-cut, but as a
general rule “genuine criticism, even though it be somewhat
emphatically or unhappily expressed, should ... preferably be regarded
as an exercise of the right of free speech rather than as ‘scandalous
comment’ falling within the ambit of the crime of contempt of court.””
Stated more clearly, “no criticism of a judgment, however vigorous, can
amount to contempt of court, provided it keeps within the limits of
reasonable courtesy and good faith)” Whether the statements of the
speaker fall within or outside the limits of reasonable courtesy or whether
the speech represents the expression of genuinely held views, it is clear
that courts have recognized the need to protect certain speech. This
“recognized need” is grounded in the general belief that certain public
scrutiny promotes impartial, accessible and effective judicial processes,
while at the same time constituting a democratic check on the judiciary.
Courts have accomplished the goal of protecting ‘“genuine” or
“reasonable” public scrutiny by narrowing the scope of the crime. This is
achieved by limiting the conduct for which the crime may encompass
and by delineating the injuries the crime seeks to protect.

The inquiry is normally a two-step process. At the outset, the court
must determine the substantive issue of whether the crime was
committed. The second part of the inquiry concerns prudential
considerations. At this point, courts have usually weighed the interest of
protecting the scandalous speech against the interest of preserving the
administration of justice.” The first part of the analysis is categorical and
concerns the types of conduct sanctioned by the crime. Scandalizing the
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court comprises two types of spoken or written communication. First, it
covers communication imputing corrupt or dishonest motives or conduct
to a judicial officer.™ Second, it encompasses communication that
“reflect[s] in an improper or scandalous manner on the administration of
justice””” Thus, if statements made on a matter of public interest are not
malicious or do not call into question the judiciary’s impartiality, even if
intemperately or offensively worded, they are outside the scope of the
crime of scandalizing.” Not surprisingly, the inquiry must begin with
whether the conduct is clearly that which comes within the ambit of
contempt. Solicitor-General v. Radio Avon Ltd." illustrates the approach
that most courts have taken. In Radio Avon, the appellant radio station
broadcast a news item in which it was stated that a judge of the Supreme
Court was at the center of another closed court controversy.” The judge
had dismissed an alleged arsonist in a hearing behind closed doors.” The
closed-door controversy, referred to in the broadcast, stemmed from an
incident involving the judge’s son whose conviction for driving with an
excessive blood alcohol level was similarly dismissed behind closed
doors.” Although the judge had nothing to do with his son’s judicial
proceeding, the broadcast brought attention to this fact.” The court
upheld the contempt charge against the broadcaster arguing that the news
item was calculated to bring the judiciary into disrepute by implying that
there were improper motives behind the judge’s decision to hear the
defendants application behind closed doors.” In this respect, the
broadcast represents the type of conduct that courts can punish
summarily because it “plainly imputed impropriety and lack of judicial
integrity on the part of the judge.™ Tt is important to note that the Court
of Appeals began its inquiry by characterizing the crime.

Another equally important limitation is the fact that the crime is not
meant to protect the private interest of individual judges, but was created
and has been kept extant in some common law countries to protect the
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public at large.” Therefore, the real crime “is the wrong done to the
public by weakening the authority and influence of a tribunal which
exists for their good alone”” The crime protects the administration of
justice by protecting public confidence in it. Moreover, the remedy of
contempt is not intended for the benefit of the individual judge
concerned and should not be used to protect the tender and hurt feelings
or grant him any additional protection against defamation other than that
available to any person by way of a civil action for damages.” Unless
public confidence in the administration of justice has been assailed, there
can be no valid charge of scandalizing the court.

Even if a court has determined that the speech in question is
scandalous and is calculated to undermine public confidence in the
judiciary, courts must weigh the individual’s interest of free speech
against the government’s interest of protecting the administration of
justice. This is a prudential evaluation of fact and circumstance that has
been conducted at varying degrees. At one end of the spectrum, courts in
the United States have adopted a highly restrictive test that requires that
the speech present a “clear and present” danger to the administration of
justice.””  The Canadian courts have adopted a similar test in R. v
Kopyto.™” In that case, Judges Cory and Goodman were of the opinion
that in order to accord the crime of contempt with the fundamental
freedoms in the Canadian Charter of Rights and Freedoms of the
Canadian Constitution, the contempt must be shown to involve a real,
substantial and present or immediate danger to the administration of
justice.” At the other end of the spectrum courts have adopted a less
restrictive standard in balancing the interests. The New Zealand Court of
Appeal, in Solicitor-General v. Radio Avon Ltd.,, adopted a lower
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standard. In that case, the Court dismissed the relevance of the American
standard.”™ Judge Richmond stated:

The American courts appear to have directed their attention to the existence
of a clear and present danger of a court being influenced, intimidated,
impeded, embarrassed or obstructed in the administration of justice.
English law, on the other hand, has also attached great importance to the
need to preserve public confidence in the administration of justice
generally. This court should not depart from that attitude subject, of
course, in the type of contempt now under consideration, to the public right
of fair comment and criticism, and to the possible defence of justification,
earlier referred to in this judgment.”

Instead, the court held that there must be real risk beyond a reasonable
doubt.”

New Zealand courts do not stand alone in their rejection of the clear
and present danger standard adopted by American and Canadian courts.
In Hong Kong, the Court of Appeal addressed a similar issue in Wong
Yeung Ng v. Secretary for Justice” The court was called upon to
determine whether the appellant’s conviction under the real risk standard
was proper under the Basic Law and Bill of Rights of Hong Kong. The
court concluded that the test adopted by New Zealand was more
appropriate than that adopted by the Ontario Court of Appeal in R. v
Kopyto.™ The court argued that each country adopted its own test
according to the people’s aspirations and the country’s social
circumstance.” Therefore, the Court surmised that the “real risk”
approach was necessary for the particular circumstances in Hong Kong.”
In this respect, the court held that the Hong Kong position on the legal
restrictions on freedom of expression was not similar to that in Canada
where the restrictions must be such as were “‘reasonable and
demonstrably justified in a free and democratic society.”™ Unlike the
United States and Canada, the court noted that Hong Kong provides
protection for the administration of justice as a continuing process.”

Many common law jurisdictions are split on whether a defendant
can be held in contempt for out-of-court publications after a judicial
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proceeding. In Canada and the United States the courts have concluded
that contempt cannot occur after the conclusion of a judicial
proceeding.” Chief Justice Taft summarized this view in his concurring
opinion in Craig v. Hecht when he stated,

If the publication criticizes the judge or court after the matter with
which the criticism has to do has been finally adjudicated ... the
publication is not contempt . ... If, however, the publication is intended
and calculated to obstruct and embarrass the court in a pending proceeding
in the matter of the rendition of an impartial verdict, or in the carrying out
of its orders and judgment, the court may, and it is its duty to protect the
administration of justice by punishment of the offender for contempt.”

Some state courts have adopted Taft’s view. In Stafe ex rel. Pulitzer
Publishing Co. v. Coleman,” the Missouri Supreme Court held that a
court did not have the power to punish contempt for criticism concerning
a case made after its termination.” In that case, both the publisher and
the editor of the St. Louis Post-Dispatch were found to be in contempt by
a lower court for criticizing the judgment in a prior extortion trial.” The
court’s holding was partly based on the reasoning that the crime did not
exist at common law and that the power to punish is not necessarily a
safeguard to protect the proper functioning of a court as a judicial
tribunal.” Similarly, in Berlandi v. Commonwealth,” the Massachusetts
Supreme Judicial Court held that a court has no jurisdiction to convict for
criminal contempt for acts performed with relation to a case after there
has been a final adjudication of the case in that court and after that court
has ceased to have jurisdiction to deal with the case.”” Berlandi can be
distinguished from the cases referenced above in that it involves acts
committed in the presence of a municipal court judge after the
termination of a judicial proceeding, and does not involve publication.”
In U.S. jurisprudence, there is no distinction between the acts committed.
If they occur after the termination of a judicial proceeding, they cannot
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constitute contempt.  Scandalizing the court does not concern
interference with pending legal proceedings through prior publication,
but rather attacks on the dignity or impartiality of the court after the
fact.” In this respect, scandalizing the court is almost never recognized
as a crime in the United States.

Jurisprudence in the United States concerning scandalizing post-
trial publication is heavily influenced by the judiciary’s concern for
freedom of speech protected by the First Amendment. The judiciary’s
reverence for the First Amendment in trials concerning critical post-trial
publication is first seen in the Supreme Court’s decision in Brides v
California” In that case two parties had been convicted of contempt of
court.” The first parties to be convicted were the publisher and the
managing editor of the Los Angeles Times, whose convictions were
based on the publication of three editorials in that newspaper.” The other
party convicted of contempt of court was Bridges, who at the relevant
time was an officer of a union affiliated with the Congress of Industrial
Organizations.” He had published, in several Californian newspapers, a
telegram that he had sent to the Secretary of Labor.” The telegram was
sharply critical of a judge’s decision in a case involving a dispute
between his union and one affiliated with the American Federation of
Labor.” The telegram was published while a motion for a new trial was
pending.” Following the Court’s earlier decision in Schenck v. United
States,” Justice Black stated that the state could place limitations upon
freedom of speech only where “‘the words used are used in such
circumstances and are of such a nature as to create a clear and present
danger that they will bring about the substantive evils.”™ From Justice
Black’s analysis of the “clear and present danger” cases there emerges a
working principle; namely, that the “substantive evil” must be extremely
serious and the degree of imminence extremely high.” While Justice
Black conceded that there might exist some situations where statements
that posed a threat to the fair administration of justice would justify a
conviction for contempt, he concluded that neither the editorials nor the
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publication of the telegram actually posed such a threat.” The
convictions for contempt were set aside.*

Similarly in Pennekamp v. Florida, the Court addressed the issue of
whether the First Amendment protected post-trial speech criticizing the
judgment of a state court.” In Pennckamp, the associate editor and the
corporate publisher of the Miami Herald were convicted of contempt as a
result of the publication of two editorials and a cartoon in the paper,
which referred to several pending cases.” As in Bridges, the Court spoke
of the necessity of demonstrating a clear and present danger before such
comments should be punished.” The majority held that the editorials and
cartoon lacked the “solidity of evidence” that would be required for a
court to conclude that they created a clear and present danger to the
administration of justice.” Under U.S. law, scandalizing the court is not
only rejected as a criminal offense, but publication or speech criticizing a
court is protected to the fullest extent.

Canadian courts have dealt with the crime in a similar fashion. In
R. v. Kopyto, the Ontario Court of Appeal held that under the current
Canadian Charter the offense of making a statement out of court does not
constitute a reasonable limitation on the freedom of speech if it was
merely calculated to bring the administration of justice into disrepute.”
For the majority, the Crown must prove that the contempt amounted to a
real, substantial and present or immediate threat to the administration of
justice.” In many respects, the Canadian ruling is similar to the view
adopted by U.S. courts. The result of the majority ruling is that there are
very few limits placed on comments, unless those comments are made in
the face of the court or would interfere with the fair trial of pending
proceedings.” In his concurrence, Judge Houlden went even further by
adopting a position analogous to that of American courts. Judge
Houlden argued that no offense of scandalizing the court, however
framed, would be consistent with the Canadian Charter.”” However,
Judges Dubin and Brooke, in dissent, considered the offense of
scandalizing to be a necessary exception, provided that the statement
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complained of is calculated to bring the administration of justice into
disrepute and shown to pose a serious risk of interfering with
administration of justice.” For the dissenters, there was no reason to
draw any distinction between publications tending to prejudice the fair
trial of particular cases actually pending in the courts and publications
tending to lower the authority of judges by imputations of impartiality.”
It is important to note that the view adopted by the dissenters is the
prevailing view among other courts in the Commonwealth.”

In the noted case, the South African Supreme Court followed the
basic “Commonwealth” framework of analyzing the constitutionality of
the crime and held that there was some degree of limitation on the
untrammeled right to speak one’s mind openly and fearlessly about
public affairs.” The principal issue on appeal was whether the law
relating to scandalizing the court unjustifiably limited the right to
freedom of expression guaranteed by the South African constitution.”
The argument advanced by the appellant was that the overriding
constitutional protection given to freedom of speech was incompatible
with the continued recognition of the crime of contempt of court.” The
Court concluded that freedom of speech was not incompatible with the
continued recognition of the crime of scandalizing the court.” The Court
reasoned that the crime was a constitutional means of preserving the
dignity of the courts, meant only to protect against public injury, and was
circumscribed to those rare incidents where the offending conduct was
likely to damage the administration of justice."

The Court began its analysis by establishing the limits the law
placed on the right to criticize a judge or judicial ruling." Because
section 36 of the South African Constitution permits limitations that are
reasonable and justifiable, a principal issue that the Court had to address
was whether scandalizing the court, as a limitation, met these
requirements.” The Court argued that within any constitutional structure
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the judiciary is in a weaker position in relation to the executive and
legislative branches of government and that its sole source of power is
derived from its moral authority.” Since the judiciary’s power was
derived from moral authority, there was a special need to preserve its
integrity.” The Court warned that if public confidence in the judiciary
eroded, then the courts could not function properly and the rule of law
would die."™ The Court argued that the South African Constitution
addresses both concerns of judicial vulnerability and integrity in chapter
8." Chapter 8, section 165 of the South African Constitution deals
principally with the role of the judiciary. Section 165 provides that the
judicial authority of South Africa is vested in the courts and that the
courts are independent and must be able to apply the law without fear,
favor, or prejudice.”” These two propositions are reinforced in the three
succeeding subsections that provide that no person or subdivisions of the
state may interfere with the functioning of the courts, that subdivisions of
the state must assist and protect the courts to ensure their independence
and impartiality, and that an order or a decision by a court is binding
upon all persons to whom and subdivisions of the state to which it
applies."” Although not explicitly stated in this part of the analysis, the
Court implied that the South African Constitution forms the basis for
adopting any mechanism that will ensure the independence, integrity, and
impartiality of the judiciary as long as that mechanism is reasonable and
justifiable.” One such mechanism is the crime of scandalizing the court
whose sole purpose is to protect the judiciary against vilification and
deter disparaging remarks calculated to bring the judicial process into
disrepute. Based on the nature of the judiciary and the purpose of the
crime, the Court concluded that scandalizing the court was a
constitutional means of preserving the judiciary’s role in South Africa
that was both reasonable and justifiable."

Having established the general nature and purpose of the crime, the
Court then turned its focus to delineating its scope. The Court argued
that the interest that was served by punishing scandalous comment was

reasonable and justifiable in an open and democratic society based on human dignity, equality
and freedom, taking into account all relevant factors”).
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not the private interest of the member of the court concerned, but the
interest of the public at large."' The Court stated, “it is important to keep
in mind that it is not the self-esteem, feelings or dignity of any judicial
officer, or even the reputation, status or standing of a particular court that
is sought to be protected, but the moral authority of the judicial process
as such””” The Court held that unless the integrity of the court is
assailed, there could be no valid charge of scandalizing the court.'

The next part of the Court’s analysis focused on determining what
types of speech should be protected. The Court conceded that there was
no universal way to determine “whether the mark of acceptable comment
ha[d] been overstepped,” arguing that no “litmus test” could be applied."”
The determination of whether speech was unacceptable depended on the
particular facts of each case. In determining the acceptable bounds of
speech, the Court found it instructive to rely on generally accepted
principles of the freedom of speech.” The Court first drew attention to a
passage by Lord Atkin for the proposition that “‘no wrong is committed
by any member of the public who exercises the ordinary right of
criticising in good faith in private or public the public act done in the seat
of justice.”" Therefore, if the offender exercised his ordinary right to
criticizing the judiciary in good faith, then his comment should be
protected by the constitution.

In determining whether the speech should be protected, the Court
also pointed to the underlying purposes behind the right."” The Court
argued that certain speech serves the fundamental purpose of promoting
an impartial, accessible, and effective judiciary.” The Court also noted
that public scrutiny also serves the constitutional function of checking
the judiciary’s power.”” The Court found that the right also promotes
stability by assuring “those who have been wronged that the legal process
is preferable to vengeance . .. [and] that there exists a set of just norms
and a trustworthy mechanism for their enforcement””” The Court has
essentially established a working framework for determining whether
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speech should be protected. Under the Court’s analysis one should ask
whether the comment in question is that which is normally afforded
protection and whether the purposes for protecting speech in general
have been advanced in the particular circumstance.

The final portion of the Court’s analysis focused on striking a
balance between the preserving an individual’s freedom of expression
and protecting the reputation of the judicial process.” The Court
recognized that this exercise had been accomplished at varying degrees
in other common law jurisdictions. It rejected the “clear and present
danger standard” adopted by the United States and, to some extent,
Canada.”™ The Court reasoned that the balance struck in those countries
was fundamentally different than that achieved in South Africa because
both Canada and the United States placed more weight in upholding the
individual’s right to free speech.”” The Court noted that the United States
“Constitution ranks the right to freedom of expression differently.”*
Unlike the South African Constitution, the United States Constitution
envisions a preeminent right above all others that is unqualified.” The
Court held that the South African Constitution was significantly different
in content because it enumerates specific instances of the freedom and is
immediately followed by a number of limitations in the succeeding
subsection.” The proper test for the Court is one that places less
significance on freedom of expression. Instead of adopting a “re-tooled”
version of American and Canadian tests, the proper question for the
South African Supreme Court was whether the offending comment,
viewed contextually, was likely to damage the administration of justice."”’

In regards to the appropriate test, the concurrence reached a
different conclusion. Judge Sachs believed the majority had set the
standard too low. He argued that the conduct must “pose a real and direct
threat to the administration of justice” before it can be said to constitute
scandalizing the court.” Judge Sachs noted that prosecutions should be
based not simply on the expressions of words likely to bring the
administration of justice into disrepute, but that an additional
requirement exists that requires the words actually provoke real
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prejudice.” Judge Sachs reasoned that only then could the constitutional
standards of reasonableness and justifiability be met. Although Judge
Sachs adopted a different approach, he reached the same conclusion as
the majority, that in certain tightly circumscribed circumstances the
public interest in protecting the administration of justice and maintaining
the rule of law justifies the survival of the offense of scandalizing the
court.”™

In many respects, the Court’s decision is consistent with other
jurisdictions addressing the constitutionality of scandalizing the court.™
Almost all the major jurisdictions in the English common law tradition,
apart from the United States, have recognized the continued necessity for
retaining the offense.”” Not only have these jurisdictions recognized a
need for the offense of scandalizing, but they have also adopted similar
approaches to determining whether the need still exists. The legal and
policy rationales are all the same and, to a varying degree, all
jurisdictions have concluded that the crime is meant to protect the
integrity of the courts."”

The balancing standard adopted by the majority contemplates an
altogether different judicial calculus. Prior to the Court’s decision there
were two standards adopted by courts in common law jurisdictions. On
one end of the spectrum, Canada and the United States have adopted the
clear and present danger standard. On the other end are courts that have
adopted a standard of real risk. The South African decision creates a
third alternative to those previously contemplated. Under the Court’s
newly adopted standard, any conduct that is likely to do damage to the
administration of justice can be regulated.  Similar to other
commonwealth jurisdictions in South Africa, a court must balance the
individual’s right to free expression against the fundamental policy of
protecting the judiciary. What complicates the South African situation is
the very fact that South Africa is a newly developing democracy, which
requires openness of debate and necessitates the existence of a judiciary
with the capacity to defend itself.”™ These dual needs are indispensable,
and courts should be extremely cautious in favoring one at the expense of
the other. Striking this precarious balance between individual and state is
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complex, but it is an essential endeavor that courts must undertake to
preserve fundamental freedoms.

The problem with the majority’s decision in the noted case is not its
result, but its approach to that result. The Court’s decision is troubling
because it places more importance on protecting the judiciary’s capacity
to defend itself. But, as previously noted, any new democracy also
requires openness and debate for it is the public’s ability to freely debate,
which contributes to the democratic process. As aptly noted by Justice
Brennan in Garrison v. Louisiana, “speech concerning public affairs is
more than self-expression; it is the essence of self-government.”* There
is social utility not only in protecting the right of expression but
protecting speech that society condemns as wrong. John Stuart Mill
illustrated this in his essay “On Liberty””** In that essay, Mill argued that
it is the collision of truth and error that ultimately produces a clearer
perception and livelier impression of truth.”” Mill and Brennan support
the proposition that democracies should be overly cautious before they
commence with restricting an individual’s right to comment. According
to the Court’s decision in Mamabolo, the ability to openly debate a
court’s decision is thwarted by a standard that is excessively broad. By
capturing any speech that is /ikely to damage the administration of
justice, the very dialogue that Mill contemplates is effectively silenced.
There is an interest in preserving the administration of justice, but the
protection of free public debate contributes to this preservation.

Although the South African Constitution makes it clear that speech
is not an absolute, and the majority has clearly demonstrated that
democratic societies permit restraints on speech, the Court is misguided
in its characterization of the judiciary’s vulnerability. There is a
qualitative difference between a court’s position during a pending trial
and it’s position after the termination of a judicial proceeding. During a
judicial proceeding a court’s position is more likely to be compromised
by actions calculated to interfere with the administration of justice than
after the proceeding has concluded. Here the Court’s standard is proper
because even minor infractions may subvert the authority of the court.
The likelihood that comments will have a detrimental effect on the
administration of justice subsequent to a judicial proceeding is probably
less clear and, in many circumstances, less likely to have the same effect.
Therefore, comments made after a proceeding should only attract
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criminal sanction if they present a real and direct threat to the
administration of justice. Under the Court’s analysis the prosecutorial
standard is set significantly lower. All that is needed is proof that the
utterances are likely to bring the judiciary into disrepute, whether for
alleged ineffectiveness, incompetence, or lack of probity or impartiality.
As noted by Judge Sachs in his concurring opinion, “One can give any
number of examples of cases where criticisms are made which are likely
to diminish the general confidence which the public has in the way
justice is being administered”” In this respect, the Court’s standard
encompasses much more conduct than that contemplated under the real
risk and clear and present danger test. There is a real danger in the
approach adopted by the Court.

Although the Court ultimately condemns the trial court’s contempt
conviction as unconstitutional, it is troubling how the Court reached its
conclusion. The effect of the Court’s reasoning will make it harder to
defend seemingly legitimate speech. South Africa has a legitimate
interest in preserving the independence and integrity of its courts. This is
without doubt. But the judiciary holds a special place within that
constitutional system as the protector of individual rights. At its own
expense, a court should be very cautious in exercising its power to
proscribe individual freedoms. This is the type of limitation that leads to
orthodoxy and tyranny, a result that is neither necessary nor desirable for
the functioning of the judicial system.

Rahsaan J. Tilford
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