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The creation of the United Nations Mission in Kosovo was a unique moment i
International politics, a moment when events compelled the key players in international politics to
reveal what they thought about a crucial question of international affairs: what is a state? The way
the important individual states, the United Nations, the North American Treaty Organization, the
European Union, and other international organizations went about creating a new government fiom
thin air provides important insight into both what ideas dominated international law thinking at the
time and, perhaps more importantly, how ideas impact decision-making at the international level.

This Article argues that “disaggregated sovereignty,” and the general corpus of “Liberalism”
In International relations and international law; provided the dominant understanding of state
behavior in late twentieth century legal scholarship. Moreover; the Article will argue that the
principles of this legal and international relations literature underlay the design of the United
Nations Mission in Kosovo (UNMIK). The administrative and legal fiamework of UNMIK closely
resembles the 1dea of a modern liberal state inherent in the disaggregated sovereignty literature.

As such, this Article attempts to use the creation of UNMIK instrumentally. Through
analyzing its structure, it tries to understand what international decision-makers think about the
crucial question of what a “state” is (or rather; thought at the time of the creation of UNMIK), the
ways in which the answer to this question impacted the citizenry of Kosovo, and the implications
this has for contemporary international law theory. This Article argues that, in contrast with the
predictions of purely sociological analyses of the way ideas travel in world society; the internal
structure of disaggregated sovereignty theory was a crucial reason for its adoption as a model for
UNMIK.
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It has become commonplace to say that ideas have real-world
consequences. Understanding which ideas have what consequences,
however, is a difficult endeavor. Determining which ideas dominated
international discourse on an important but theoretically complex topic
and how they impacted policy-making can be a virtually impossible task.
History, though, is sometimes kind to researchers: when events compel
the international community to make collective decisions, researchers
can analyze the results to see which ideas were most influential and what
role they played in the actual decision-making of people in positions of
power. The creation by the international community of a state-like
governing apparatus in Kosovo was one of these rare occasions. The way
the United Nations (U.N.), the North American Treaty Organization
(NATO), the European Union (EU), important individual states, and a
number of international organizations went about creating a new
government gives important insight into both which ideas dominated
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international law thinking at the time, and perhaps more importantly, how
ideas impact decision-making at the international level.

More specifically, this Article will argue that “disaggregated
sovereignty” and the general corpus of “Liberalism” in international
relations and international law provided the dominant understanding of
state behavior in late twentieth century legal scholarship and that the
principles of this legal and international relations literature underlay the
design of the United Nations Mission in Kosovo (UNMIK). The
administrative and legal framework of UNMIK closely resembles the
idea of a modern liberal state inherent in the disaggregated sovereignty
literature. Although this correlation does not prove that the literature
directly informed the people and organizations responsible for designing
UNMIK, it does provide evidence that the dominant ideas in world
society animated international policy-making. Moreover, the internal
structure of the disaggregated sovereignty idea created this possibility;
the claim that nonliberal states could be transformed into liberal ones
through links between substate institutions, like regulatory agencies and
courts, served as the crucial intellectual bridge for that idea to be used as
the model for UNMIK. The correlation between scholarship and
implementation creates a challenge for those scholars who seek to
explain the transfer of legal and political ideas solely by sociological
means (i.e., the pressures and lures created by other states and
international organizations and interactions of individuals and nonstate
actors with global culture). The structure of the ideas, and specifically
whether they are considered by their holders to be universally applicable,
turns out to be crucial for determining whether they will spread through
international institutions and make their way into state practice.

I.  INTRODUCTION: USING UNMIK INSTRUMENTALLY

The withdrawal of the Federal Republic of Yugoslavia’s military in
May 1999 left Kosovo without a functioning government.' In response,
the United Nations assumed responsibility for the civil administration of
the territory” For many years, the United Nations ran various, limited
forms of “international territorial administration” through its peace-
keeping and humanitarian arms and had been engaging in various
governing projects in Bosnia-Herzegovina since 1995. Kosovo, however,

L. Ralph Wilde, Comment, From Danzig to East Timor and Beyond: The Role of
International Territorial Administration, 95 AM. J. INT’L L. 583, 593 (2001).

2. See Judith Miller, Crisis in the Balkans: The Administrators: As Task Force Chief,
UN'’% No. 2 Official Is Put to Test, N.Y. TIMES, June 12, 1999, at A8.
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presented a far greater challenge.” The solution the United Nations
proposed did not resemble any previous U.N. mission, nor did it resemble
the historical examples of post-World War II Japan or Germany." The
mission in Kosovo represented something new: a governance structure,
rather than a unitary government, with various functions run by different
international organizations for an area rather than a state, as the future
sovereignty of the territory was—and is still—in doubt.’

A few analysts have examined the effect the choice of this
institutional form has had on Kosovo." However, virtually nothing has
been written about what the structure reveals about its creators: the
United Nations, the international community, and important states and
organizations like the United States and the European Union. As such,
this Article will attempt to use the creation of UNMIK instrumentally.
By analyzing UNMIK s structure, this Article will try to understand how
international decision-makers conceived of a “state” at the time of the
creation of UNMIK, the ways in which the answer to this question
impacted Kosovo’s citizenry, and the implications this issue has for
contemporary international law theory.

A group of American constitutional law scholars has long relied on
the assumption that “legal argument and judicial explanation
unselfconsciously reflect underlying assumptions about actual and
potential social relations and about the institutional arrangement and
forms of political life fit for those relations as they are and are capable of
becoming.”” According to this premise, judges do not understand or care
about broad theoretical concerns.” However, judicial decisions are still
rooted in theory. Because judges exist in a specific intellectual and
psychological milieu, their thinking about specific cases and
controversies reflects certain ideas and assumptions about society.” The

3. Eric Schmitt, UN. Drags Feet in Kosovo, Pentagon Leaders Declare, N.Y. TIMES, July
21, 1999, at A10.

4. See 1d.

5. Laura Palmer, A Very Clear and Present Danger: Hate Speech, Media Reform, and
Post-Conflict Democratization in Kosovo, 26 YALEJ. INT’LL. 179, 182 n.12 (2001).

6. See, e.g., Hansjorg Strohmeyer, Collapse and Reconstruction of a Judicial System:
The United Nations Missions in Kosovo and East Timor, 95 AM. J. INT’L L. 46 (2001); Palmer,
supranote 5.

7. Frank 1. Michelman, Conceptions of Democracy in American Constitutional
Argument: Voting Rights, 41 FLA. L. REV. 443, 444 (1989); see also Richard Parker, Political
Vision in Constitutional Argument (unpublished manuscript), quofed in HENRY J. STEINER,
MORAL ARGUMENT AND SOCIAL VISION IN THE COURTS 205-06 (1987).

8. Gregory S. Alexander, 7akings, Narratives and Power, 88 COLUM. L. REV. 1752, 1753
(1988).

9. See 1d.
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fact that judges do not much consider theory, according to these scholars,
makes it possible to read judicial decisions for their theoretical subtext."
“[Dloctrine is generated not by any abstract methodological or
theoretical concern, but by the pictures that judges have in their
heads.... These pictures, or narratives, are shaped by underlying
political visions, that is, belief structures about how society is and ought
to be organized””' These scholars attempt to understand what those
“underlying political visions” are and use this understanding to comment
on both doctrine and the validity and usefulness of those visions. "

This Article relies on a similar assumption about international law.
A number of different international law and international relations
theories argue that the interests of states are shaped by norms and ideas
that exist in the international community.” What states want, and what
guides policy, is not inherent in what a “state” is, but rather it is a

10. Seeid.
11.
12.  Seeid.

13.  See, eg., Harold Hongju Koh, Why Do Nations Obey International Law, 106 YALE
L.J. 2599, 2633-34 (1997). Koh found that

[u]nlike interest theorists, who tend to treat state interests as given, “constructivists”
have long argued that states and their interests are socially constructed by “commonly
held philosophic principles, identities, norms of behavior, or shared terms of
discourse.” Rather than arguing that state actors and interests create rules and norms,
constructivists argue that “[rJules and norms constitute the international game by
determining who the actors are, what rules they must follow if they wish to ensure that
particular consequences follow from specific acts, and how titles to possessions can be
established and transferred.”

Id. (citations omitted) (alteration in original). See generally Alexander Wendt, Constructing
International Politics, 20 INT’L SECURITY 71 (1995) (reviewing a neorealist critique of critical
international relations theory); Alexander Wendt, Collective Identity Formation and the
International State, 88 AM. POL. SCI. REV. 384 (1994) (arguing that state identity changes in
response to systemic interactions); Andrew Hurrell, International Society and the Study of
Regimes: A Reflective Approach, in REGIME THEORY AND INTERNATIONAL RELATIONS 49 (1993)
(discussing Regime Theory in light of traditional European thought on international law).

Although Koh criticizes constructivism as unable to explain “the transmission belt” of
norms to domestic policy, he and other writers in the transnational legal process tradition rely on a
similar assumption about the importance of norms and ideas in international law constraining
domestic behavior.

[Koh’s] model of “transnational legal process” ... argues ... that compliance with
international rules is not explained entirely by the functional benefits it provides but,
rather, by the process of internalization of international legal norms into the internal
value sets of domestic legal systems . . . .

... [This idea [is] a central feature of his model.

Anne-Marie Slaughter et al., International Law and International Relations Theory: A New
Generation of Interdisciplinary Scholarship, 92 AM. J.INT’L L. 367, 381 (1999).
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function of what individuals and organizations think and what other
states want." The state is “socially constructed””” These norms and
ideas underlie the decisions states and other actors make when forming
policy.

Of particular interest here is a group of scholars often referred to as
the World Society School.” Their core insight is to use contemporary
sociological institutionalism to examine why states are surprisingly
similar to one another in terms of their organizational framework and
often their policies.” The World Society School is “trying to account for
a world whose societies, organized as nation-states, are structurally
similar in many unexpected dimensions and change in unexpectedly
similar ways””"" These scholars argue that a set of norms which develop
internationally—in the “rationalized world institutional and cultural
order”—shape national decision-making.”  This rationalized order

14. See Jutta Brunnee & Stephen J. Toope, Infernational Law and Constructivism:
Elements of an Interactional Theory of International Law, 39 COLUM. J. TRANSNAT’L L. 19, 26
(2000).

15.  Seeid.

16.  While the World Society School is in some ways different from constructivism, both
groups come from the common sociological tradition and argue that national policy and identity
are socially constructed in world society and world culture:

Of course, [the World Society] approach is broadly constructivist in that we argue that
states are products of cultural and associational processes. But the approach advanced
in this Article qualifies (and supplements) conventional constructivist theories in
important respects. First, our approach differs sharply from bottom-up constructivist
models. Our model views states as shaped by cultural processes that are substantially
organized on a global level. This approach emphasizes the ways in which states reflect
their wider institutional environment. Second, our model identifies different social
mechanisms from those identified by traditional constructivist approaches. Rather than
emphasizing persuasion and habitualization as the processes through which institutions
influence state action, we stress the ways in which orthodoxy and mimicry shape state
identity, interests, and organizational structure. Finally, in terms of methodology, our
approach supplements, or perhaps serves as a corrective to, constructivist legal
scholarship by using empirical and quantitative methods that help specify when, under
what conditions, and to what extent, state behavior is shaped by social structure.

Ryan Goodman & Derek Jinks, 7oward an Institutional Theory of Sovereignty, 55 STAN. L. REV.
1749, 1753 (2003); cf’ John Gerard Ruggie, What Makes the World Hang Together? Neo-
Utilitarianism and the Social Constructivist Challenge, 52 INT’L ORG. 855, 857-62 (1998) (noting
the influence of Weber and Durkheim on constructivism, as well as noting more recent
developments); John W. Meyer et al., World Society and the Nation-State, 103 AM. J. SoC. 144,
145 (1997) (“Worldwide models define and legitimate agendas for local action, shaping the

structures and policies of nation-states and other national and local actors . . . ).
17.  SeeMeyer et al., supranote 16, at 145.
18. Id

19.  While they acknowledge that “states, organizations, and individuals also contribute to
the content and structure of world culture,” World Society scholars focus on the way that world
society and culture shapes and controls states, organizations and individuals. /d. at 150-51.
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consists not only of states, but also of international organizations,
nongovernmental organizations (NGOs), cultural influences, professional
associations, and epistemic communities in thousands of areas.”

The question, then, is how. The rationalized world institutional
order impacts national policies in three major ways: (1) international
society constructs the identity and purpose of nation-states by providing
recognition—formal and informal—to nation-states that fit certain ideas,
and by serving as models that other nations mimetically reproduce;
(2) international society actively maintains that identity through the
advice and aid of other nation-states, international organizations, and
nonstate actors; and (3) international society legitimizes individuals who
wish to push their own states toward international standards.”’ Most of
the work of the World Society scholars is dedicated to explaining how
specific internationally determined norms explain policies in individual
countries at different levels of development and in very different cultural
milieus. Studies have shown everything from female enrollment in
education,” demographic record-keeping technology,” the existence of
science policy review boards,” and the structure of military forces,” to

20. From the perspective of a single national polity, the outside world consists of much
more than a “system of states” or “world economy” or “international system.” Rather, the global
environment is a sea teeming with a great variety of social units—states and their associated
polities, military alliances, business enterprises, social movements, terrorists, political activists,
NGOs—all of which may be involved in relations with the polity. Some of these actors are seen
as beneficial, others as antagonistic. In either case, they are all part of the larger world and must
be dealt with in some way:

Besides actors, the world polity contains raw materials, labor, manufactured products,

scientific knowledge and other resources . . .. It contains structures of rules regarding
access to those resources and theories explaining why they are essential .... [T]he
world polity contains complex sets of rules . . . regarding how the polity can and should
structure its relations to the larger world . . . . Some rules are formal and explicit, such

as rules of positive international law, contracts, and interstate organizations. Others are
informal, such as international customary law, state “practice” and generalized
expectations regarding what states and other actors may and ought to do.

Finally, the world polity contains a multitude of even more loosely structured
“cultural” elements.

John Boli, Sovereignty fiom a World Polity Perspective, in PROBLEMATIC SOVEREIGNTY 53, 59-60
(Stephen D. Krasner ed., 2001) (citations omitted).

21.  SeeMeyer et al., supranote 16, at 157.

22.  See Karen Bradley & Francisco O. Ramirez, World Polity and Gender Parity:
Women s Share of Higher Education, 1965-1985, 11 RES. SOC. EDUC. & SOCIALIZATION 63, 63-91
(1996).

23.  See CONNIE L. MCNEELY, CONSTRUCTING THE NATION STATE: INTERNATIONAL
ORGANIZATION AND PRESCRIPTIVE ACTION 73-115 (1995).

24.  See MARTHA FINNEMORE, NATIONAL INTERESTS IN INTERNATIONAL SOCIETY 34-68
(1996).
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the existence of welfare systems™ or constitutions,” varies along with
international standards, rather than in response to domestic needs, and
can be explained by the influence of World Society through these three
mechanisms.

Most of this research comparatively examines national policies in
an issue area and then determines whether there is international
coherence, and whether changes in a few nations reverberate through the
international system.” This works extremely well for specific policies
with easily observable variables. It is not necessarily well suited,
however, to explain how more general ideas about the nature of politics
influence policy. Since this Article seeks to identify the dominant idea of
“the state” in the world polity, it must employ a different methodology.

A technique and an assumption similar to that of the constitutional
law theorists described above provide a method for answering these
questions. The assumption is that the U.N. effort to build an entirely new
political unit in Kosovo reveals how international policy makers
conceived of a state. The technique is to analyze the decisions made by
the United Nations, the Organization for Security and Cooperation in
Europe (OSCE), NATO, the European Union, their constitutive
members, NGOs, and individuals in shaping post-war Kosovo through
the lens of international law theory, just as constitutional law theorists
examine judicial opinions through the lens of political theory. The
process of setting up UNMIK serves as a natural experiment. In creating
a “state,” the international community almost necessarily had to reveal its
underlying ideas about what a state is and how a state operates.

II. DISAGGREGATED SOVEREIGNTY AND UNMIK: APPLYING THE
METHODOLOGY

Inside the legal academy, one of the dominant fin de siécle ideas
about the nature of the state was the notion of disaggregated sovereignty.
Following Kenneth Abbott’s call to arms for a connection between
international law and international relations, a group of law scholars

25. See Martha Finnemore, Norms, Culture, and World Politics: Insights fiom
Sociology s Institutionalism, 50 INT’L ORG. 325, 336-37 (1996).

26.  See id. at 336; Andrew Abbott & Staley DeViney, 7he Welfare State as Transnational
Event: Evidence fiom Sequences of Policy Adoption, 16 SOC. SCI. HIST. 245, 245-46, 266, 269
(1992).

27.  John Boli, World Polity Sources of Expanding State Authority and Organizations,
1870-1970, in INSTITUTIONAL STRUCTURE: CONSTITUTING STATE, SOCIETY AND THE INDIVIDUAL
(George Thomas et al. eds., 1987).

28.  Seesources cited supranotes 22-27.
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began plumbing the idea of “Liberalism” in international relations.” Led
by Anne-Marie Slaughter, these scholars argued that the modern liberal
state was not, as Realist international relations (IR) scholars argued, a
unified, rational actor possessing freedom of action over a defined area
due to its sovereignty. The state’s actions were, and are, not merely
efforts to defend its predefined interests in an anarchic world.” Nor were
the modern liberal state’s interests and policies defined merely by the
interplay of domestic political actors.”  Rather, modern liberal
democracies are a compendium of interests—governmental ministries,
agencies and officials, independent regulatory bodies, nongovernmental
actors, and citizens—working in networks to create policy in a variety of
fields.” The insight of these scholars was to argue that these substate
level actors not only related to one another domestically, but also created
policy internationally. In other words, substate actors in modern liberal
democracies worked across borders to make international policy. This
was, in Slaughter’s famous phrase, “the real new world order.””

This idea of the state animated the creation and structure of
UNMIK. Moreover, the introduction of a certain meme to the general
“disaggregated sovereignty” concept—that it is possible to expand the
“club of democracy” through links between individual agencies in
constitutional democratic states with those in nondemocratic nonliberal
ones—was the intellectual bridge that justified the adoption of
disaggregated sovereignty as a governing ideology for UNMIK.* This is
not to say that the scholarship inspired the structure of UNMIK. Rather,
the scholarship was representative of the dominant mode of thinking
about what “states” were in the post-cold war, post-Westphalian system
of the late 1990s. And that mode of thinking was responsible for the
structure of UNMIK.

This finding should influence World Society literature. Most of the
scholarship in this area has sought (1)to prove that ideas are

29.  See Kenneth W. Abbott, Modern International Relations Theory: A Prospectus for
International Lawyers, 14 YALE J. INT’L L. 335, 338, 340, 342 (1989); Slaughter et al., supra note
13, at 367; see also David Kennedy, When Renewal Repeats: Thinking Against the Box, 32
N.Y.U.J.INT’LL. & PoL. 335, 388-89 (2000).

30. See Anne-Marie Slaughter, International Law in a World of Liberal States, 6 EUR. J.
INT’LL. 503, 508 (1995).

31. Seeid

32.  See, eg., Anne-Marie Slaughter, 7he Real New World Order, 76 FOREIGN AFFE. 183,
184 (1997); Anne-Marie Burley, Law Among Liberal States: Liberal Internationalism and the Act
of State Doctrine, 92 COLUM. L. REV. 1907, 1917 n.25 (1992).

33.  SeeSlaughter, supranote 32, at 183.

34.  CompareBurley, supranote 32, at 1921, with Slaughter, supranote 32, at 185.
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disseminated throughout the world, (2) identify the means by which this
is done, and (3) evaluate the effectiveness of those means for diffusing
ideas internationally. This Article points to another question: what types
of ideas travel and which do not. Ultimately, this Article argues that one
crucial factor in answering that question lies in the structure of the ideas
themselves. Over time, disaggregated sovereignty scholars espoused the
belief that liberal states could reproduce themselves in nonliberal areas
by linking the subgovernmental institutions of the liberal state to those of
the nonliberal state. This belief resulted in the use of the disaggregated
sovereignty idea of state as the basis for forming a new state.

Previous ideas of state were different, not only in their content but
in their structure. The dominant idea of state during the League of
Nations Mandate System of the interwar period—the last major period of
international state-building—held, as a matter of definition, that Western
states could not be fully replicated in the developing world.” As a result,
the League of Nations did not try to replicate European states in full
form in non-European settings. Despite similar institutional frameworks
for the dissemination of ideas, the differences in the content of those
ideas changed when they were transmitted.” The World Society
literature, which, for the most part, treats the expansion of certain ideas
as a result of sociological factors, ignores the effect ideas themselves play
in their own expansion.

The rest of this Article is organized as follows. Part III examines
the rise of disaggregated sovereignty as an idea and charts its changes
over time. Part IV examines the structure of UNMIK and argues that it is
organized along the ideas of disaggregated sovereignty theorists. Part V
concludes the Article by discussing how the questions raised by the
relationship between international state-building and ideas of state should
impact World Society literature.

III. THE RISE OF DISAGGREGATED SOVEREIGNTY IN INTERNATIONAL
LAW SCHOLARSHIP

To show that the conception of the state behind the disaggregated
sovereignty literature heavily influenced the institutional design of
UNMIK, it is important to establish exactly what that idea of the state

35. See Antony Anghie, Colonialism and the Birth of International Institutions:
Soverejgnty;, Economy and the Mandate System of the League of Nations, 34 N.Y.U.J.INT'LL. &
PoL. 513, 533-36 (2002).

36. Id
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is.” Doing so will reveal that the conception of the state in the
disaggregated sovereignty literature actually consists of a number of
different elements, many of which are shared by the other important
modes of thinking in modern international law theory, especially
“transnational legal process” theory.

A. International Relations and International Law: History and Primer

New theoretical paradigms rarely fit the end of historical periods as
neatly as the use of IR theory to deal with international law fit the end of
the Cold War. The period in American public international law theory
dating from the end of World War II to 1989 was marked by the “80
miles of [-95” distinction between the Columbia and New Haven schools
of thought.™ The New Haven School, led primarily by Myres McDougal
and Harold Lasswell, developed a response to the IR realists who thought
that the behavioral “norms” which comprise international law were
largely epiphenomenal.”  The New Haven School argued that
international law was not a set of rules created by norms of behavior but
rather the result of the need for policy-makers to make an “authoritative
decision” about international issues.” Norms were not the guiding force
of international law—policy was. To them, policy was “a category of
judgment and political management standing outside of hard and soft
law, rules and principles.” The search for better policy was to be done
through “empirical knowledge analyzed by reference to purposive
outcome.” The pursuit of knowledge by decision-makers aimed at
achieving world order and human dignity created international law.” The
defense of international law rested on a defense of these principles,
which led the New Haven School to resist communism and to justify
military actions that served to protect civil liberties and rights.*

37. Again, it should be noted that this Article makes no claim that the literature itself
impacted the structure of UNMIK. Rather, its claim is that the set of ideas of which legal
scholarship was a representative part influenced the structure of UNMIK.

38.  SeeKennedy, supranote 29, at 380-90.

39.  Seeid.

40.  See 1d; see also 1 HAROLD D. LASSWELL & MYRES S. MCDOUGAL, JURISPRUDENCE
FOR A FREE SOCIETY 24-25 (1992).

41. Kennedy, supra note 29, at 384; see, e.g., Myres S. McDougal, Law and Power, 46
AM.J.INT’LL. 102 (1952).

42. Richard A. Falk, Casting the Spell: The New Haven School of International Law, 104
YALEL.J. 1991, 1992 (1991).

43, Id

44.  Id at 2002-03 (“McDougal and Lasswell had an early and historically prophetic grasp
on the fundamental ideological struggle of the last half-century, and they resolved it in favor of
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The Columbia School, led by Louis Henkin and others, believed
that international law, while not providing a strict set of rules, provided a
number of norms that allowed for the peaceful coexistence of different
types of peoples and states in the world.” Columbia School scholars
believed that international organizations, especially the United Nations,
could provide the flexible management necessary for peaceful
coexistence.” While out of favor with most important policy-makers
outside of the UN. system after 1960, the Columbia School dominated
the thinking of academics and international lawyers, “emphasizing
norms over policy and international community over the interests of
sovereigns.””’

After the Cold War, though, neither resolute anticommunism nor
détente seemed like necessary goals for the study or content of
international law. Kenneth Abbott’s seminal article, Modern
International Relations Theory: A Prospectus for International Lawyers,
was written just before the fall of the Berlin Wall.* Rather than continue
to question what international law should look like in a bipolar world, it
aimed to create a deeper explanation for why international law exists in
the first place.” Abbott argued that international law analysis was under-
theorized; it had skipped the question of why states create international
law to work on the issue of what that international law should be. The
existence of international law needed to be explained, he argued, and to
do so, international lawyers should turn to international relations theory,
which “seek[s] to explain the underlying bases of conflict and
cooperation in international politics.””' This was a direct indictment of
the Columbia School—the international law establishment among
academics and lawyers—which he thought was unable to respond to the
criticisms leveled by Realist international relations scholars.” What
Abbott sought to do, though, was to co-opt the logic of international
relations critics of international law, and harness it into a set of
justifications for international agreements.” By appearing in 1989, with

the West in a manner that has been abundantly validated but that was by no means self-evident
when initially articulated.”).

45.  SeeKennedy, supranote 29, at 383.

46.  See1d.

47. Id

48.  Abbott, supranote 29 (published summer 1989; the Berlin Wall fell Nov. 9, 1989).

49.  See 1d. at 335-40.

50.  Seeid. at 336-37.

51.  Seeid. at 340.

52. Seeid.

53.  Seeid. at405.
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the future of world politics unclear, this call for a renewal and a
justification of international law had deep effects.

Abbott’s own theory was drawn from one branch of international
relations: Regime Theory, or Institutionalism.™ This theory is based on
the basic assumptions of Realist international relations that states are
sovereign, unitary, rational actors driven solely by the pursuit of their
national interests and that the world system is characterized by anarchy.”
Realists used these assumptions to argue that no international law could
bind states because, when rules worked against the interests of a state, it
simply would not follow them.” Institutionalists used game theory and
market failure analogies to explain why nations developed “regimes”
governed by international law.” International norms were created, Abbott
argued, to allow rational self-interested states to work together, much the
way contracts and commercial norms allowed businesses to work
together.™ International law existed because it helped these autonomous
states further their interests.”

Although Institutionalist research in international law continues,” it
was quickly supplemented by efforts to use other branches of
international relations for the types of formal, deep explanations and
resultant policy prescriptions Abbott had suggested were necessary for
international law.” Most notable of these was the connection between IR
Liberalism and international law, which took its most advanced form in
Anne-Marie Slaughter’s work on disaggregated sovereignty.”

54. Secid. at 388.

55.  Seeid. at 346-51.

56. Seeid. at 337-88.

57. Id at405-07.

58.  Seeid. at 405.

59. Seeid.

60. See, e.g, Kenneth W. Abbott & Duncan Snidal, Why States Act Through Formal
International Organizations, 42 J. CONFLICT RESOL. 3 (1998); Mary Ellen O’Connell, New
International Legal Process, 93 AM. J. INT’L L. 334 (1999).

61.  SeeAbbott, supranote 29, at 335-40.

62. Kennedy, supranote 29, at 388-89.

These scholars, the leading “new” scholars of my generation—people like Koh,
Slaughter, Alvarez, Kingsbury, and Teson, many of them law school classmates,
friends, and colleagues—urge movement toward a new understanding of international
community and a new appreciation for an anti-formalist international law. In the new
post-Cold War world, they reaffirm some of the field’s most familiar and dogmatic
propositions: that sovereignty has eroded, that international law should be understood
politically, that the boundary between international and municipal law is porous, that
international law may not be as universal as it pretends, and that the international
regime is better understood as a process or multilevel game than as government by
legal norms. They have taken ideas that have been part of disciplinary common sense
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Liberalism in international relations starts with radically different
assumptions than does Realism, the dominant mode of IR theory for
most of the second half of the twentieth century. Rooted in the Kantian
idea of “perpetual peace,” Liberalism abandons the idea of the state as a
unitary, self-interested actor in an anarchical world.” Instead, the theory
studies the actions of individuals:

Liberals insist on methodological individualism, viewing individuals and
private groups as the fundamental actors in international (and domestic)
politics. States are not insignificant, but their preferences are determined
by domestic politics rather than assumed interests or material factors like
relative power. This approach implies that interstate politics are more
complex and fluid than realists and institutionalists assume: national
preferences can vary widely and change unpredictably. It calls for careful
attention to the domestic politics and constitutional structures of individual
states—a daunting prospect for analysts of international relations."

A theory that relies on the mechanisms of domestic politics to
systematically explain the behavior of states internationally must develop
assumptions and beliefs about how states work internally. This has long
been the focus of international law scholarship. Starting as it does with
the general assumption of state sovereignty, international law theory has
had to explain why states comply with international law when it is not in
their direct interest.” Louis Henkin famously observed that “almost all
nations observe almost all principles of international law . . . almost all of
the time”” Exactly why this is true, however, has been a crucial problem
in international law.

Just as some scholars were starting to apply liberal IR theory to
international law, Harold Koh and others were creating a set of ideas to
deal with the compliance problem under the banner of “transnational
legal process.” Although Koh comes from a different starting point, his

for a century—pragmatism, anti-formalism, interdisciplinarity—and turned them into a
fighting faith. This methodological self-confidence announces a political optimism:
the end of the Cold War will complete the internationalist project, inaugurating a
humanitarian “civil society”—an “international community” that will dethrone the
state, welcome wider participation, and open international law to the political.
1d.
63.  SeeBurley, supranote 32, at 1914-17 (discussing Kantian ideals).
64. Kenneth Abbott, International Relations Theory, International Law; and the Regime
Governing Atrocities in Internal Conflicts, 93 AM. J.INT’L L. 361, 366 (1999).
65.  SeeKoh, supranote 13, at 2655.
66.  Louis HENKIN, HOw NATIONS BEHAVE 47 (2d ed. 1979) (emphasis omitted).
67.  SeeKoh, supranote 13, at 2645-46.
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work shares many of the beliefs of liberal IR theory about the attributes
of states that make them comply with international legal norms.

In international law, Liberals usually examine how liberal states—
democracies with market economies that protect basic human rights—
behave.” Although it is sometimes difficult to define exactly who is and
who is not part of the club of liberal states,” Liberals assert an empirical
claim that power in these states is diffused to various constituent parts of
government. “The state is not disappearing, but disaggregating into its
separate, functionally distinct parts””™ To understand how policy is made
in a specific area, it is as necessary to look at the network of various
government officials who work in that area as it is to look at the policies
of the head of state. Further, they argue, “These parts—courts,
regulatory agencies, executives and even legislatures—are networking
with their counterparts abroad, creating a dense web of relations that
constitutes a new, transgovernmental order.”” The future of international
law lays in the complex relations between these subgovernmental parts,
not in the relationships between sovereign leaders, big or powerful
international organizations, or the power of global civil society.”

While this understanding of state policy-making will be explored in
more depth in Part II1.B, it can be seen from even this simple explanation
that this understanding overlaps with—but is not identical to—
transnational legal process ideas on how states operate. Transnational
legal process theorists argue that institutionalists, liberal IR theorists, and
constructivists are all right to some extent about why states obey
international law.” According to Koh, international rules are made
through an iterative, or repetitious, process.” First, transnational actors—
individual policy entrepreneurs who may be part of the government—

68.  See Slaughter, supranote 30, at 508.
69. Koh, supranote 13, at 2650.

Its essentialist analysis treats a state’s identity as somehow exogenously or permanently
given. Yet as constructivist scholars have long recognized, national identities, like
national interests, are socially constructed products of learning, knowledge, cultural
practices, and ideology. Nations such as South Africa, Poland, Argentina, Chile, and
the Czech Republic are neither permanently liberal nor illiberal, but make transitions
back and forth from dictatorship to democracy, prodded by norms and regimes of
international law.

1d. (citation omitted).
70.  Slaughter, supranote 32, at 184.
71.  Id at 185.
72. Id at 183-85.
73.  SeeKoh, supranote 13, at 2646.
74.  Seeid.
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interact with one another, creating or interpreting international norms.”
By doing so, they insert themselves into their domestic “internal
normative system.”” This creates a rule which countries will follow to
the extent it has been internalized in its domestic idea-set. The more this
process takes place, the firmer the rules become. “[E]ventually, repeated
participation in the process will help to reconstitute the interests and even
the identities of the participants in the process.”” This process, though,
relies on a vision of states that is not unitary: individual policy actors—
and not rational, unitary states—are given the lead position in negotiating
norms in transnational space.

Koh excoriates liberal IR scholars for treating the creation of liberal
states as exogenous and thereby missing the idea of how international
law forms the liberal identity of states.” He claims that liberal IR
scholars ignore the ways nonliberal states obey international law, which
runs into empirical problems (nonliberal states often do obey
international law) and normative ones (denying the universality of
international law).”  However, if one cabins discussion to how
acknowledged liberal states behave among themselves and ignores how
they change over time, it is hard to distinguish transnational legal process
from liberal international relations/international law (IR/IL) thinking.
The state is not a unified actor pursuing its interests. Instead, a state is
composed of many subsets of actors, all of which negotiate and discuss
issues internationally in complicated issue webs, and which then
influence, or simply create, domestic policy. Policy is enforced by states,

75.  Seeid.

76. Id

77. I

78.  See id. at 2650.
79. Id

Identity analysis leaves unanswered the critical, constructivist question: To what extent
does compliance with international law itself help constitute the identity of a state as a
law-abiding state, and hence, as a “liberal” state? Furthermore, the notion that “only
liberal states do law with one another” can be empirically falsified, particularly in areas
such as international commercial law, where states tend to abide fastidiously by
international rules without regard to whether they are representative democracies.
Moreover, like the discredited “cultural relativist” argument in human rights, the claim
that nonliberal states somehow do not participate in a zone of law denies the
universalism of international law and effectively condones the confinement of
nonliberal states to a realist world of power politics.

1d. (citation omitted).
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which maintain their monopoly on the legitimate use of force, but it is
created through the negotiations and interactions of substate parts.”

These ideas and their similar conceptions of the state have gained
great prominence in international law theory. The history of this rise has
been relentlessly chronicled.” Rather than repeat this extensive project
of intellectual history, the next Part will flesh out the conception of a
state in disaggregated sovereignty theory and show how this conception
changed over time before proceeding to explain that conception’s role in
shaping UNMIK.

B.  Disentangling Disaggregated Sovereignty: Four Themes

Although the last Part discussed why disaggregated sovereignty
theorists think liberal states create more law than nonliberal ones, it did
not explore what attributes render a state “liberal.” Because the IR/IL
literature is massive and most authors are almost infinitely vague about
their answer to this question, I am going to follow the work of the
unquestioned leader in the field: Anne-Marie Slaughter. Through a
close reading of four of her most prominent articles on the subject, I will
attempt to make clear what conception of state lies at the core of the
disaggregated sovereignty literature and how this idea changed over time.

Through a series of articles in the 1990s, Slaughter laid out a
detailed map of how liberal states behave in international law.” She was
intentionally vague, however, about what constitutes a liberal state.” By
reasoning backwards, however, we can explore what traits a liberal state
must have in order to engage in international law-making of the type
Slaughter describes.

Before doing so, though, it is important to note that as defined by
both IR and IL/IR scholars, “Liberalism” is a method and not a

80. To be fair, Koh puts a great deal more emphasis on the role of civil society, but his
idea of the state, the crucial question for this Article, is the same. See, eg., 1d at 2651-54
(discussing why Israel participated in the Oslo process).

81. See, eg, Kal Raustiala, The Architecture of International Cooperation:
Transgovernmental Networks and the Future of International Law, 43 VA. J.INT'L L. 1, 24 (2002);
Don Suh, Srtuating Liberalism in Transnational Legal Space, 12 DUKE J. ComP. & INT’L L. 605,
618 (2002); Anne Marie Slaughter, 7he Accountability of Government Networks, 8 IND. J.
GLOBAL LEGAL STUD. 347, 353 (2001); Slaughter et al., supranote 13, at 367. This is only a very
partial list.

82.  Slaughter recently released a book that summarizes a great deal of this literature.
ANNE-MARIE SLAUGHTER, NEW WORLD ORDER (2004). However, because it came after the event
at issue—the founding of UNMIK—it will not be discussed here.

83.  See José E. Alvarez, Do Liberal States Behave Better? A Critique of Slaughters
Liberal Theory, 12 EUR. J. INT’L L. 183, 193 (2001).
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definition of state policy or type.” “Liberal international relations theory
applies to all States. Totalitarian governments, authoritarian
dictatorships, and theocracies can all be depicted as representatives of
some subset of actors in domestic and transnational society, even if it is a
very small or particularistic domestic slice”” As a method, “Liberalism”
separates itself from “Realism” by arguing that regime type matters. In
the classic Realist model, states, no matter who governs, how they
govern, or how the leaders of the state were selected, behave in the same
fashion in an international context. Liberalism rejects the idea of the
autonomous state and replaces it with contextual analysis of how
different types of regimes act.”” The crucial players are substate actors:
individuals, governmental bureaucracies, and NGOs.” “If Realists focus
on States as monolithic entities in their interaction with other States
within an anarchic international system, Liberals focus primarily on
State-society relations.””

Andrew Morascavik, perhaps the leading proponent of Liberalism
in international relations, argued that the method was reducible to three
basic postulates: (1) individuals and privately constituted groups are the
central actors in world politics; (2) all regimes are influenced by at least
some group of domestic interests; and (3) the behavior of states reflects
the preferences of the individual actors who comprise and influence the
state.”

This type of analysis can be used to analyze any type of regime
because individuals are players in even the most autocratic state. It is
particularly useful, though, for understanding modern democracies
because it is both easier to see and more important to understand the
behavior of individuals in a system that gives them formal decision-
making authority. IR/IL scholars have created a large body of work on
how this specific type of state (henceforth referred to as a “liberal state™)
operates and makes law in an international context.

84.  See Slaughter, supranote 30, at 509.

85. Id

86. Id at 506.

87. Seeid. at 508.
88. Seeid

89. Id

90. See Andrew Moravesik, Liberalism and International Relations Theory 6, 9, 11
(Working Paper, Ctr. for Int’l Affairs, Harvard Univ., 1992), cited in Anne-Marie Slaughter
Burley, /nternational Law and International Relations: A Dual Agenda, 87 AM. J. INT’L L. 205,
227 (1993).
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Liberalism has both positive and normative aspects.” It is hard to
separate the positive predictions about how liberal states behave from the
clear belief among liberal scholars that this behavior is good. The
positive analysis about how liberal states behave serves as the basis for
normative suggestions about how states become more liberal.”
Moreover, the decision to split liberal states into a separate category has
been accused of being highly politically charged.” For the purposes of
this Article, it is enough to say that the theory, as adopted by international
policy-makers, was both positive (in that it provided a description of how
modern capitalist democracies behaved) and normative (in that its
description of the world and international policy-making was generally
seen as a good thing for those states).”

Through analyzing Slaughter’s four major articles on the subject, it
is possible to see the contours of Liberalism’s view of liberal states at the
end of the twentieth century.

91.  See Burley, supra note 32, at 1910 (“The liberal internationalist model can be used
interpretively, predictively, and normatively.”).

92. See Alvarez, supra note 83, at 189 (“Notwithstanding normative disclaimers,
Slaughter’s sympathies for the law-making regimes and political institutions of the West are never
in doubt. The political message liberal theory conveys to international policy-makers is not
subtle: ‘hopes for international order should be pinned on our hopes for democracy.” (quoting
Anne-Marie Burley, Toward an Age of Liberal Nations, 33 HARV. INT’L L.J. 393, 403 (1992)).

93.  See id. at 192 (“Harsher critiques have emerged from some of those who consider
themselves as either ‘critical’ legal scholars ... or scholars of the ‘sub-altern’ or the ‘post-
colonial.” For these critics, liberal theory ... is the oppressive voice of neo-liberal hegemony.”
(emphasis omitted)).

94. It should also be noted that this paper is uninterested in the truth-value of liberal
claims or the advisability of policies promoted by those who use liberalism normatively.
Determining the importance of the theory is enough. That said, I should note the contours of this
argument. José Alvarez, among others, has challenged the claims that (1) liberal states make
more law with one another than do nonliberal ones and (2) that liberal states are less likely to go
to war with one another. Alvarez claims that the argument that transnational governance networks
have created a lot of international policy by claiming that “Slaughter builds her theory ... on a
selective compiling of very recent evidence while ignoring . . . notorious counterexamples.” /d. at
220. This seems right but not entirely inconsistent with Slaughter’s argument is that something
has changed very recently and that the development of governance networks is piecemeal and not
complete. Moreover, evidence has piled up that governance networks have been increasing in
scope, if fitfully. See, e.g., Raustiala, supra note 81, at 53-54; David Schleicher, Book Review,
Mark A. Pollack & Gregory C. Schaffers Transatlantic Governance in the Global Economy, 43
Harv. INT’L L.J. 605, 608 (2002). Alvarez also argues that, because Slaughter is unable to explain
why a Kantian perpetual peace exists between liberal states, her arguments about how to use this
evidence (which he also disputes) are weak. See Alvarez, supranote 83, at 235-38. Moreover, he
claims that differentiating between liberal and nonliberal states just gives liberal states license to
go to war with nonliberal ones. Neither of these criticisms says much to Slaughter’s central
empirical claim, which is that the existence of a “zone of peace” makes it likely that there is also a
“zone of law.”
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1. Law Among Liberal States: Liberal Internationalism and the Act
of State Doctrine (1992)”

Slaughter’s first major article on the subject was a discussion of the
Act of State doctrine in American law.” She sought to unravel a classical
theoretical problem in American law: American courts refused to
challenge the validity of the laws of communist and other unfriendly,
nondemocratic states, but were more than willing to overrule laws of
friendly democratic countries through ordinary conflict of laws rules.”
To explain this, Slaughter turned to differences between these types of
states.

The basic source of her argument was Kants 7he Eternal Peace.””
Kant argued that in a world characterized by liberal republics with
representative  governments, a law of nations based on federalism
between these republics and “a cosmopolitan law establishing the right of
universal hospitality,” could avoid war indefinitely.” Slaughter notes that
this had, in a way, come to pass: international relations scholars had
spent years developing statistical models to show that, with very few
exceptions, liberal democracies did not go to war with one another."
From this massive data project, scholars made two relatively simple
findings: (1) liberal states were fundamentally different from nonliberal

95.  Burley, supranote 32, at 1907.
96.  See1d. at 1910.
97.  Seeid.

Deceptively simple to formulate, the act of state doctrine has nevertheless presented a
perennial challenge for scholars and practitioners determined to unravel the mysteries
of its evolution and application. From a liberal internationalist perspective, however,
the doctrine appears to embody exactly the paradox predicted by the liberal
internationalist model, which I will henceforth call the sovereignty paradox. On the
one hand, at least until 1989, U.S. courts were willing to “respect the independence” of
states such as Czechoslovakia, East Germany, Iran, Li