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I. INTRODUCTION

Much has been written about the financial crisis over the last few
years. We have been told by economists that it has been the worst
financial crisis since the Great Depression.'! We know that the financial
crisis has impacted just about every sector of the U.S. economy. It has
impacted financial institutions and businesses both large and small, stock
markets, governments, the housing market, and countless American
citizens. Therefore, it would seem one can reasonably surmise that the
crisis has impacted commerce and trade. Known is the fact that United
States Customs and Border Protection (CBP) statistics show that the total

* © 2011 Jeffrey Sajdak. Mr. Sajdak is a supervisory attorney for CBP in the Office of
Chief Counsel. He currently serves as the Deputy Assistant Chief Counsel (ACC) in
Indianapolis, Indiana. Mr. Sajdak has worked for CBP and the Indianapolis ACC since 1992
when he started as a law clerk. Among the many practice areas the Indianapolis ACC is charged
with handling, it has a robust collections practice. For example, the Indianapolis ACC handles all
bankruptcy matters, claims in receiverships, and legal matters pertaining to the Continued
Dumping and Subsidy Offset Act. In addition, the ACC Indianapolis office refers a number of
affirmative collection actions against importers and/or sureties to the U.S. Department of Justice
(DOJ) every year. Mr. Sajdak graduated with honors from Andrews University with a B.A. in
1991. He received his J.D. from Indiana University School of Law, Indianapolis, in 1994. The
author wishes to thank Brandon Rogers, United States Customs and Border Protection, Office of
Chief Counsel, for his contributions in the preparation of this Article. Unless otherwise indicated,
the views expressed in this Article are strictly those of the author, personally, and do not
necessarily reflect the views of CBP.

1. NAT’L BUREAU OF ECON. RESEARCH, BUSINESS CYCLE DATING COMMITTEE REPORT
(Sept. 20, 2010), http://www.nber.org/cycles/sept2010.html; David Lawder, Greenspan: U.S.
Recovery “Extremely Unbalanced,” REUTERS, Feb. 23, 2010, http://www.reuters.com/article/id
USTRE61M4B120100223.
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value of imports declined twenty-five percent in fiscal year 2009.” Not
known is the extent to which the crisis has contributed to the increasing
number of outstanding antidumping and countervailing duty (AD/CVD)
claims, the disappearance of importers owing significant amounts of
AD/CVDs, and the rise in litigation with sureties refusing to pay under
customs bonds. With that said, the purpose of this Article is not to
establish or postulate such a connection, but to recognize and discuss
how CBP is moving forward to address these issues as the economy
moves towards a sustained recovery.

Over the past two years, CBP litigation referrals to the Department
of Justice (DOJ) and affirmative collection actions filed against sureties
and/or importers by the DOJ in the Court of International Trade (CIT)
covering AD/CVDs have noticeably increased. The issues from these
cases have also been raised against numerous bills, which remain unpaid
and under protest at the administrative level.” Further, there are numerous
claims that await further collection action as either the sureties tied to the
underlying customs bonds refuse to pay notwithstanding CBP’s demands
or the connected importers cannot be located or are insolvent." CBP is
aware that its collection efforts have been a source of concern for
affected domestic producers (ADPs) on the one hand’ and a topic of
inquiry by the United States Government Accountability Office (GAO)
on the other.” To be sure, CBP takes collections very seriously as it fully
recognizes duties are not only a significant source of revenue for the
United States, but also an important means for protecting domestic
businesses and industries. CBP also understands that AD/CVD collections
impact ADPs through distributions made under the Continued Dumping
and Subsidy Offset Act (CDSOA).” In fact, in 2009, CBP collected
$23.5 billion in duties on goods with an import value of $1.7 trillion and
made available more than $320 million to ADPs under the CDSOA."*

2. U.S. CusToMS & BORDER PROT., IMPORT TRADE TRENDS: FISCAL YEAR 2009 YEAR
END REPORT 3 (Mar. 2010), http://www.cbp.gov/linkhandler/cgov/trade/trade_programs/trade_
trends/09_yr_end.ctt/09_yr_end.pdf.

3. U.S. GOV’'T ACCOUNTABILITY OFFICE, REPORT TO CONGRESSIONAL REQUESTERS:
ANTIDUMPING & COUNTERVAILING DUTIES 18-19 (Mar. 2008), http://www.gao.gov/new.items/
d08391.pdf [hereinafter REPORT TO CONGRESSIONAL REQUESTERS].

4. I

S. See, e.g., Sioux Honey Ass’n v. United States, 722 F. Supp. 2d 1342 (Ct. Int’l Trade
2010).

6. See, e.g., REPORT TO CONGRESSIONAL REQUESTERS, supra note 4.

7. See 1d. at 19.

8. U.S. CusTOMS & BORDER PROT., supra note 2, at 3; U.S. CUSTOMS & BORDER PROT.,
FY 2009 CDSOA ANNUAL DISBURSEMENT REPORT, http://www.cbp.gov/linkhandler/cgov/trade/
priority_trade/add_cvd/cont_dump/cdsoa_09/report/disbursement.ctt/disbursement.pdf (last visited
Feb. 3,2011).



2011] PROTECTING AND COLLECTING REVENUE 621

At present, CBP is actively engaging many importers and sureties
by demanding payment on the connected claims and taking appropriate
legal action as time and resources allow.” Further, CBP is actively
looking for many importers who owe a significant claim amount.” On
the first point, the discussion herein must be limited because presently
there are multiple collection cases pending in the CIT, and it would be
inappropriate to discuss the issues squarely before the court at the time of
this writing. However, an issue of significant concern and not directly
before the CIT, the issue of interest on customs bonds, will be discussed.
On the last point, it is a stark reality that various revenue laws, namely
the AD/CVD system, which involves the retrospective assessment of
duties, have translated to the loss of hundreds of millions of dollars." In
fact, despite CBP’s mission driven efforts to locate and collect from
many importers with significant outstanding claims, many of these
claims will ultimately be written off.”

II. INTEREST IN EXCESS OF THE BOND AMOUNT

In recent dealings with sureties, it has come to CBP’s attention that
some sureties mistakenly believe that their liability on customs bonds can
never exceed the face amount of the bond, even for interest. To this end,
CBP is concerned that some sureties may be putting forth dubious
defenses or forestalling payment notwithstanding the full amount of a
customs bond being legally due, believing such action amounts to an
interest-free loan from the government. Indeed, if liability on surety
bonds could not exceed the face amount of the bond, the basic principle
of time value of money would seemingly dictate foregoing payment until
the cost of not paying outweighed the benefit. CBP believes that
Congress anticipated this problem early on when it included the modern
day 19 U.S.C. § 580 in the Act of March 2, 1799." In 1799, a time when

9. REPORT TO CONGRESSIONAL REQUESTERS, supranote 4, at 18.

10. /d
11.  Seeid at4.
12.  Id at 18.

13.  Act of Mar. 2, 1799, ch. 22, § 65, 1 Stat. 627, 676-77. The language differences
between the original and current version of the statute resulted from technical changes made
during the first effort to consolidate and reorganize federal law, not from substantive
amendments. See REV. STAT. § 963 (1875) (adopting the current language for the first time);
Chapman v. Houston Welfare Rights Org., 441 U.S. 600, 625 (1979) (explaining that the Revised
Statutes were not intended by Congress to alter federal law substantively). In other words, the law
of § 580 has remained unchanged since 1799. The statute appeared in the Revised Statutes with
other provisions governing the judiciary, so not surprisingly, § 580 first entered the U.S. Code
under Title 28. See 28 U.S.C. § 787 (1926) (the first edition of the U.S. Code). In 1948,
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the United States was struggling with its own solvency, Congress no
doubt expected that § 580 would protect the Treasury by helping to avoid
additional collection costs, to minimize the burden on taxed and limited
government resources, and to ensure that bonded debts were promptly
paid. No doubt over 200 years later these three compelling reasons
remain.”

Under § 580, the government is entitled to six percent interest per
year on all bonds on which an action is filed for the recovery of duties,
from the time “when said bonds became due”” A few features of this
statute are worth highlighting briefly. First, and most importantly, § 580
provides a substantial financial incentive for the prompt payment of
bonded duty debts.” Consider for a moment the stark contrast between a
$5 million bond liability on the day before and the day after the
government files suit to recover under the bond. Because of § 580
interest, what was a $5 million debt may have grown by another million
or two within twenty-four hours depending on the length of time between
when the bond became due and when the collection action was filed.
Factor in the expected length of the litigation, and it is not difficult to see
that a debtor’s liability can grow by fifty percent or more under § 580—
growth that can be avoided by prompt payment after a proper CBP
demand. Two other features bear mentioning. Section 580 contains no
limit on the accrual of interest.” Also § 580 applies unconditionally;
when the government brings suit to recover duties on a bond, it gets six
percent interest from when the bond became due as a matter of law."

Notwithstanding § 580, it is also worth noting that decisions in the
CIT and the United States Court of Appeals for the Federal Circuit stand
for the proposition that the government is frequently entitled to interest in
excess of the face amount of a bond from the time of the government’s
lawful demand on the bond.” Many sureties seem to grasp these

Congress revised and reenacted Title 28, moving the statute to its current location at 19 U.S.C.
§ 580. Act of June 25, 1948, ch. 646, § 1, 62 Stat. 869.

14.  See Proposed Customs Regulations Amendments To Establish Interest Charges on
Certain Delinquent Accounts, 48 Fed. Reg. 10,077 (Mar. 10, 1983) (to be codified at 19 C.ER.
pts. 24, 113) (announcing CBP’s interpretation of § 580); Interest Charges on Certain Delinquent
Accounts, 51 Fed. Reg. 34,954 (Oct. 1, 1986) (to be codified at 19 C.FR. pts. 24, 113)
(announcing CBP’s interpretation of § 580 and responding to comments on proposed rule).

15. 19 US.C. § 580 (2006); Proposed Customs Regulations Amendments To Establish
Interest Charges on Certain Delinquent Accounts, 48 Fed. Reg. at 10,077; Interest Charges on
Certain Delinquent Accounts, 51 Fed. Reg. at 34,954.

16.  Interest Charges on Certain Delinquent Accounts, 51 Fed. Reg. at 34,955.

17. 19 US.C. § 580.

18.  See id; see also United States v. Fed. Ins. Co., 857 F.2d 1457, 1459 (Fed. Cir. 1988).

19. See, eg, Ins. Co. of N. Am. v. United States, 951 F.2d 1244, 1246-47 (Fed. Cir.
1991).



2011] PROTECTING AND COLLECTING REVENUE 623

principles, as reflected by the significant number of CBP demands on
sureties that are promptly paid. It behooves the rest to recognize that not
paying on demand could cost them significantly more than the face
amount of their bonds and that such practices are neither in the interest of
the government nor the sureties.

III. THE DISAPPEARANCE OF IMPORTERS AND ASSETS

An issue that CBP continues to face is the disappearance and
insolvency of importers who owe significant unsecured claim amounts—
particularly AD/CVDs.” Now it is important to recognize that the vast
majority of importers follow the law and pay all amounts owed to CBP in
a timely manner.” However, in 2008 CBP disclosed through the GAO
that over $613 million in AD/CVDs dating back to 2001 remained
uncollected.” Unfortunately, a sizable portion of these claims are owed
by importers that have disappeared, have no assets, or have declared
bankruptcy.” This reality poses significant challenges to CBP.

CBP employs every reasonable measure to locate importers owing
outstanding claims to CBP. In large part this is done through electronic
databases, searches in internal CBP systems, tracking of any refunds
issued before the claims materialized, follow up on discovered leads and
agent investigations. Unfortunately, these efforts are too often met with
limited or no success as it is often discovered that these importers have
effectively disappeared, legally dissolved, or stopped operating within the
United States long before the bills first became due.* CBP has also
worked to address this problem by revising its bonding formula and
centralizing its bond operations.” Further, it continues to pursue claims
in bankruptcies and receiverships zealously.

CBP also recognizes that it has some valuable collection tools to
utilize in its pursuit to collect outstanding claims against importers. First,
“[i]t is a longstanding principle that customs duties are a personal debt
upon the importer that derives from a statutory rather than a contractual
obligation.” In other words, there is no statute of limitations on duties
owed by importers. Therefore, even when a claim for duties is “written
off”” CBP can, absent unique circumstances, reopen and pursue the claim

20.  REPORT TO CONGRESSIONAL REQUESTERS, supranote 4, at 18-19.

21. Id at3.

22. Id at3,13.

23. Id at18-19.

24.  See REPORT TO CONGRESSIONAL REQUESTERS, supra note 4, at 18-19.

25. Id at43-44.

26.  United States v. Ataka Am. Inc., 826 F. Supp. 495, 498 (Ct. Int’l Trade 1993).
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at a later time.” Second, the CIT has recognized that courts can, under
certain circumstances, “pierce the corporate veil”” Thus, given the
requisite facts, CBP could pursue the successor of an importer or its
parent company.” Third, under the right circumstances, CBP can assert a
priority in either a bankruptcy case or a receivership.” These are tools
that CBP employs but they are of little use if an importer owing amounts
to CBP disappears without any apparent assets or successor, which
unfortunately happens too often with large claims.

Interestingly, an effective, but unfortunately rarely available, means
shown to keep importers from evading their legal obligations under the
customs and tariff laws of the United States has been domestic
competitors independently reaching out to CBP officials with valuable
enforcement or collection information.” Tt is no doubt a business reality
that those directly impacted are often the first and sometimes the only
ones to discover that a dissolved importer competitor is actually
operating as a mere continuation under a new name and importer number
(whether explicitly or through an asset sale) or is employing what
amounts to an unlawful scheme to evade its legal obligations and
circumvent the laws intended to eliminate unfair competitive practices.
CBP encourages competitors and other affected parties to provide CBP
with valuable collection information on such importers.” If reluctant,
CBP encourages them to consider the damage that has already been
caused to them and the market as a whole and the need to deter other
importers considering or currently engaging in such unlawful practices.”

IV. CONCLUSION

In conclusion, during the time of the financial crisis, the number of
collection actions against sureties has increased along with the
disappearance of importers owing significant claim amounts, particularly
AD/CVDs. Whether there is a connection between these occurrences
and the crisis, or whether it is merely a coincidence, CBP can only

27. Seeid.
28.  Id at499.
29. Id

30.  Seell US.C. § 507(a)(8)(F)~(G) (2006); 31 U.S.C. § 3713 (2006).

31.  See E-Allegations Online Trade Violation Reporting System, U.S. CUSTOMS &
BORDER PROT., http://apps.cbp.gov/eallegations/ (last visited Feb. 28, 2011); Press Release, U.S.
Customs & Border Prot., CBP Develops New Online Trade Violation Reporting System (June 17,
2008), http://www.cbp.gov/xp/cgov/newsroom/news_releases/archives/2008_news_releases/june_
2008/0612008.xml.

32.  Press Release, U.S. Customs & Border Prot., supranote 31.

33.  Secid
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speculate. Regardless, CBP hopes to eliminate needless surety litigation
by ensuring that all sureties recognize the potential interest costs that they
face by not timely paying upon CBP’s first demand and ultimately
forcing the government to file suit. In some instances, timely payment
could substantially reduce surety liability. With regard to importers who
disappear, along with their assets, and owe significant claim amounts to
CBP, CBP will continue to use every reasonable means at its disposal to
locate them and their assets. Moreover, CBP encourages competitors
and affected parties to share any valuable information they have
concerning importers who are taking dubious or unlawful measures to
evade their legal obligations under the customs and tariff laws of the
United States. Trade is critical to an economically prosperous and
competitive country. Going forward, it will be in the interest of the
United States and the trade community to continue to evaluate and
amend customs and tariff laws with an eye towards maximizing the
collection of revenue and discouraging fraud and harmful competitive
practices. Failure to do so could jeopardize a long term and successful
economic recovery, an untenable prospect in the eyes of CBP and the
law-abiding citizens it serves.
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