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I. INTRODUCTION

In March 2011, peaceful protests broke out in Deraa, Syria, after a
group of teenage boys were detained and tortured for painting graffiti
with revolutionary symbols on a school wall.'" The Syrian government,
led by President Bashar al-Assad, responded to the protests by opening
fire on hundreds of demonstrators, killing several among them.” In July
2011, a rebel group, angered by lack of freedoms, economic instability, a
severe drought, and a Muslim sectarian split, was formed to overthrow
the government, which prompted the beginning of the Syrian Civil War.’
After five years of violence and conflict, as many as 450,000 Syrian
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citizens have been killed, more than one million injured, and over twelve
million (half of the country’s pre-Civil War population) have been
displaced from their homes." The majority of fleeing Syrians sought
refuge in neighboring countries, including Turkey, Lebanon, Jordan,
Egypt, and Iraq.’ Additionally, about one million Syrians requested
asylum to Europe.”

With Syria’s neighbors struggling to provide adequate food, shelter,
water, health care, and education for the large influxes of refugees,
increasing pressure was put on Western countries to open their doors and
provide support.” But because of concerns that large numbers of
refugees place pressure on infrastructure, increase competition in the
workforce, disrupt political stability, and pose a threat to national
security, many countries were not keen on accepting Syrians for
permanent resettlement.”

In order to send a message to the rest of the world and to encourage
Western countries to follow suit, German Chancellor Angela Merkel
implemented an “open door policy” in 2015, which allowed 1.1 million
Syrian refugees to enter the country.’” Although Merkel was praised by
the international community for her willingness to deal with this
humanitarian crisis, she experienced great backlash at home.” Most of
the backlash was galvanized by several sexual assaults by asylum
seekers," an attack in Berlin, an axe attack on a public train, and a mass
shooting in Munich.” In response, Merkel decided to limit the number
of Syrian refugees coming into Germany in 2016 by requiring them to
apply for asylum individually, as opposed to offering speedy asylum
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protection en masse.” Although the change in policy made it harder for
refugees to seek asylum, Germany continues to be the country with the
largest share of requests and grants of asylum of all Western countries."

In September 2015, President Obama ordered his administration to
scale up the number of Syrian refugees welcomed into the United
States.” Obama set a target of admitting 10,000 refugees by the end of
2016, but only 1300 refugees had been admitted halfway through the
year.” The delays in hitting Obama’s target number were primarily due to
administrative limitations and now heightened fear as a result of terrorist
attacks carried out in other parts of the world.” Once President Trump
took office, however, the policy on accepting Syrian refugees into the
United States completely changed.”

On January 27, 2017, President Trump signed “Executive Order on
Protecting the Nation from Foreign Terrorist Entry into the United
States,” which (1) placed a ninety-day travel ban on entry into the United
States of citizens from seven Muslim-majority countries, including Iran,
Iraq, Syria, Yemen, Sudan, Libya, and Somalia; (2)suspended the
admittance of all refugees to the United States for 120 days;
(3) terminated admission of Syrian refugees indefinitely; and (4) capped
the total number of refugees entering the United States in 2017 at 50,000
(less than half of the previous year’s 117,000).” Trump explained that the
suspensions were needed to protect the nation from potential terrorists
who could sneak into the United States while he and his national security
team agreed on the best way to strengthen vetting procedures.”

In response to this executive order, Washington State’s Attorney
General sued Trump, arguing the ban was unconstitutional.” The federal
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a7368551.html.
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judge hearing the case agreed and ruled that the ban was temporarily
lifted, meaning people from those seven countries could temporarily
enter the United States.” The Justice Department appealed to get the ban
put back in place.” Three judges from the U.S. Court of Appeals for the
Ninth Circuit rejected the government’s argument that suspension of the
order should be lifted, and they asserted their authority to serve as a
check on the President’s power.” Although many thought the case would
be appealed to the Supreme Court, the Justice Department asked the
Ninth Circuit to suspend any further proceedings because Trump was
planning on issuing a new executive order.”

On March 6, 2017, Trump issued a revised executive order that
included three major changes: (1) Iraq was removed from the list of
seven countries subject to the ninety-day travel ban, (2) the ban did not
apply to individuals who already had valid U.S. visas and green cards,
and (3) Syrian refugees were no longer banned indefinitely, instead, they
were subject to the 120-day suspension of the refugee program mandated
under the first executive order.”

Notwithstanding the negative criticism surrounding Trump’s
executive actions, there are countries with even stricter approaches to the
Syrian crisis, namely, Japan.” In 2014, as the Syrian Civil War escalated,
Tokyo donated $181.6 million to the United Nations High Commissioner
for Refugees (UNHCR), the United Nations’ refugee agency, making it
the second-largest donor after the United States.” However, Prime
Minister Shinzo Abe recoiled at taking in Syrian refugees because
“[Japan] needed to look after its own.”” As of 2015, only six Syrians had
been granted refugee status.” In the same year, only twenty-seven out of
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7856 applications of people from other nations were granted refugee
status.” Although Japan has historically been stringent on accepting any
refugees,” its approach to the Syrian refugee crisis and reasons for such a
stringent approach may shed light on why Chancellor Merkel decided to
cut back on her open door policy, and why President Trump signed
executive orders making it difficult, if not impossible, for Syrians to
obtain refugee status.

In light of the world’s differing approaches to the Syrian refugee
crisis, this Comment will (1)briefly summarize international law
governing the status of refugees, (2) explain refugee laws and policies in
Germany, the United States, and Japan, respectively, (3) compare and
contrast each country’s response to the Syrian refugee crisis, and
(4) analyze each country’s obligations to Syrian refugees under
international law.

II. AN OVERVIEW OF INTERNATIONAL LAW GOVERNING REFUGEES

Based on article 14 of the Universal Declaration of Human Rights,
which recognizes the right of persons to seek asylum from persecution in
other countries, the United Nations Convention Relating to the Status of
Refugees (Refugee Convention) was adopted in 1951 to give protection
to persons fleeing Europe after World War I1.* The Refugee Convention
was amended in 1967 to apply universally and serves as the foundation
for international refugee protection today.” The Refugee Convention
defines who qualifies as a refugee, sets out the rights of individuals who
are to be granted asylum, and establishes the responsibilities of
contracting nations.”

Article I of the Refugee Convention defines a refugee as:

A person who owing to a well-founded fear of being persecuted for reasons
of race, religion, nationality, membership of a particular social group or
political opinion, is outside the country of his nationality and is unable or,
owing to such fear, is unwilling to avail himself of the protection of that
country; or who, not having a nationality and being outside the country of
his former habitual residence as a result of such events, is unable, or owing
to such fear, is unwilling to return to it.”

3. M

32. W

33.  G.A. Res. 429 (V), Convention and Protocol Relating to the Status of Refugees (Dec.
14, 1950).

34.  Id at 2, Introductory Note.

35. Id

36. Idart. 1.
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The Refugee Convention does not apply to people who have committed
war crimes, crimes against humanity, or serious nonpolitical crimes.”
Nor does the Refugee Convention apply to people who benefit from the
protection of a United Nations agency other than the UNHCR.™

Article II makes clear that refugees under the Refugee Convention
must abide by the national laws of the contracting nation.” In return,
contracting nations must meet minimum standards for the treatment of
refugees, including access to the courts, primary education, and work,
inter alia.” Additionally, contracting nations have an obligation not to
discriminate against refugees, take exceptional measures against a
refugee solely on account of his or her nationality, impose penalties on
refugees who entered illegally in search of asylum if they present
themselves, expel refugees, and forcibly return refugees to the country
from which they fled." At the same time, contracting nations can insist
on refugees paying all taxes owed and otherwise following local laws in
all respects.”

The Refugee Convention’s requirement that refugees should not be
penalized for their illegal entry or stay implies that seeking asylum can
require refugees to break immigration laws.” Accordingly, the Refugee
Convention has implemented two safeguards for the legal protection of
refugees: (1) the prohibition of penalties, including being charged with
immigration or criminal law offenses, and being detained based on
having sought asylum; and (2) the principle of non-refoulement, which
provides that no one shall expel or return a refugee against his or her will
to a territory where he or she reasonably fears threats to life or freedom.*

Currently, there are 142 countries around the world that are parties
to both the 1951 Refugee Convention and its 1967 amendment (1967
Protocol) and 148 countries that are parties to either one or the other.”
Germany became a party to both the 1951 Refugee Convention in 1953
and the 1967 Protocol in 1969." The United States became a party to the
1967 Protocol alone in 1968.” Ultimately, Japan did not become a party

37.  Id at 4, Introductory Note.

38. Id

39. Id art. 1.

40.  Id at 3, Introductory Note.

41.  Id arts. I1I, VIII, XXIV, XXXI, XXXII, XXXIII.

42.  Id
43.  Id at 3, Introductory Note.
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45.  UN. High Commissioner for Refugees, States Parties to the 1951 Convention
Relating to the Status of Refugees and 1967 Protocol (Apr. 2015).
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to the 1951 Refugee Convention until 1981 and a party to the 1967
Protocol until 1982." In addition to adopting this multinational treaty,
each of these countries has adopted its own laws and policies governing
the status of refugees.”

III. REFUGEE LAWS AND POLICIES IN GERMANY

The two most important immigration laws in Germany, which
provide the rules for admission and handling of refugee claims, are the
Asylum Act and the Residence Act.” The Asylum Act encompasses the
process of granting and denying asylum, while the Residence Act
provides rules about the entry, stay, exit, and employment of foreigners.”
In general, applications for asylum are approved for individuals who
were politically persecuted or individuals who qualify as refugees under
section 3 of the Asylum Act, which is a codification of article I of the
Refugee Convention.” Applications for asylum are usually denied for
the following reasons: the facts in the application are unfounded, it is
inadmissible because another European Union member state is
responsible for processing the application, or the application was
withdrawn.” If any of these circumstances come into play, the applicant
must leave the country within thirty days of the issuance of a deportation
order.”

After an application is submitted to the responsible branch of the
Federal Office of Migration and Refugees (BAMF), the individual
seeking asylum must participate in an in-person interview with a BAMF
caseworker, where he or she must provide proof of persecution or serious
harm.” BAMEF caseworkers inquire about time spent in other countries,
travel routes, former residences, and whether or not the individual sought
asylum in another country.” Additionally, every individual over the age
of fourteen must submit to measures establishing his or her identity by

48. Id

49.  See Refigee Law and Policy: Japan, LIBR. CONGRESS, http://www.loc.gov/law/help/
refugee-law/japan.php (last updated July 28, 2016); Refiigee Law and Policy: Germany, LIBR.
CONGRESS, https://www .loc.gov/law/help/refugee-law/germany.php (last updated June 21, 2016);
An Overview of U.S. Refiigee Law and Policy, AM. IMMIGR. COUNCIL (Nov. 18, 2015), https://
www.americanimmigrationcouncil.org/research/overview-us-refugee-law-and-policy.

50.  Refugee Law and Policy: Germany, supra note 49.
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52. Id
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presenting passports, all necessary certificates, fingerprints,
photographs, and more.”

While individuals participate in the application process for asylum
or refugee status, most are housed in reception facilities and are provided
with essential items, such as food, water, housing, heat, clothing, health
care, and various household items.™ Items for personal use are also
provided, and states have discretion to provide refugees with cash if
necessary.” Moreover, individuals who are housed outside of reception
facilities receive cash allowances to purchase essential items on their
own.”

If the asylum application is accepted and refugee status is granted,
the individual receives a temporary residence permit and is awarded the
same status as Germans within the social insurance system.” Such an
individual would also be entitled to social welfare, child benefits, child-
raising benefits, integration allowances, other forms of integration
assistance, and a monthly stipend of 400 euros.” In terms of finding a
job, the German government relaxed the rules on requiring refugees to
obtain employment by making the task easier: anyone granted refugee
status can work without restriction.” The Federal Employment Agency
assists refugees by helping them find German-language courses and then
enrolling them in training programs, followed by internships and then
various job opportunities.”  If the individual wishes to become
naturalized, he or she can apply for discretionary naturalization, which
takes six years to obtain (two years shorter than individuals seeking
naturalization who do not qualify as refugees).”

As a consequence of the Syrian refugee crisis, several amendments
were made to Germany’s immigration laws.” On October 24, 2015, the
Act on the Acceleration of Asylum Procedures was implemented, which
accelerated the asylum process; substituted in-kind benefits for cash
benefits; reduced the financial burden on the German states and

57. I
58. Id
59. W
60. Id

61.  Asylum and Refiigee Policy in Germany, FED. MINISTRY INTERIOR, http://www.bmi.
bund.de/EN/Topics/Migration-Integration/Asylum-Refugee-Protection/Asylum-Refugee-
Protection_Germany/asylum-refugee-policy-germany_node.html (last visited July 8, 2017).

62. Id

63. Ben Mauk, How Refigees Find Jobs in Germany, NEW YORKER (Dec. 7, 2015),
http://www.newyorker.com/business/currency/how-refugees-find-jobs-in-germany.

64. Id

65.  Refugee Law and Policy: Germany, supranote 49.
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municipalities; enhanced integration policies for refugees; and
designated Albania, Kosovo, and Montenegro as safe countries of
origin. Furthermore, on November 1, 2015, the Act to Improve
Housing, Care, and Treatment of Foreign Minors and Adolescents was
passed to improve the situation of young unaccompanied refugees and
provide them with care.” Although no immigration laws or amendments
were repealed, in March of 2016, asylum applications were suddenly
required to be processed individually, as opposed to en masse, which
significantly slowed down the process.” Moreover, BAMF changed its
policy by only granting subsidiary protection, as opposed to full refugee
status, which had the effect of eliminating several benefits (discussed
below).”

As a result of the change in laws and policies, thousands of Syrian
refugees filed suit against BAMF for inaction and for the right to obtain
full refugee status.” In the first category of lawsuits, Syrian refugees
complained about the amount of time it was taking BAMF to even start
processing their applications—in some cases, it was taking up to one
year.” Additionally, refugee plaintiffs complained they were not allowed
to start looking for work or take German classes while their applications
were being processed.”  Although some of the complaints were
successful, many courts did not rule in favor of the refugees.”

In the second category of lawsuits, Syrian refugee plaintiffs
complained that subsidiary protection encompasses substantial legal
disadvantages compared to full refugee status.” The most notable
distinctions between subsidiary protection and refugee status are that
with only subsidiary status, parents cannot bring their children or any
other close relative out of Syria and into Germany for at least two years;
full refugees get three years of temporary residence, whereas subsidiary
protection only offers one year of temporary residence; and full refugees
are entitled to permanent residency after three years, while those under

67. Id

68. Id

69. Mortimer, supranote 13.

70.  Ben Knight, German Court Rules Syrian Refiigees Not Entitled to “Full Asylum”
Status, DEUTSCHE WELLE (Nov. 24, 2016), http://www.dw.com/en/german-court-rules-syrian-
refugees-not-entitled-to-full-asylum-status/a-36511284.

71.  Carla Bleiker, Thousands of Refiigees Are Suing Germany, DEUTSCHE WELLE (Jan.
4, 2017), http://www.dw.com/en/thousands-of-refugees-are-suing-germany/a-37004504; Knight,
supra note 70.

72.  Bleiker, supranote 71.
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subsidiary protection must wait five years, prove they can speak German,
and have sufficient income to stay.”” Although three quarters of the 3490
rulings made in 2016 came down on the refugees’ side, the Higher
Administrative Court of North Rhine Westphalia in Munster recently
ruled that Syrian refugees are only entitled to subsidiary protection,
rather than full asylum in keeping with immigration authority
regulations.” As a consequence, thousands of refugees have appealed.”™

IV. REFUGEE LAWS AND POLICIES IN THE UNITED STATES

The two most important laws that govern refugees in the United
States are the Immigration and Nationality Act (INA) and the Refugee
Act of 1980 (Refugee Act).” While the INA defines refugee and the
various categories for classifying refugees, the Refugee Act explains the
application process, which is incorporated through the U.S. Refugee
Admissions Program (USRAP).” USRAP is administered jointly by the
Bureau of Population, Refugees, and Migration in the Department of
State, the Office of Refugee Resettlement in the Department of Health
and Human Services, and offices within the Department of Homeland
Security (DHS)."  Within the DHS is the U.S. Citizenship and
Immigration Services (USCIS), which is primarily responsible for
conducting refugee interviews and determining which individuals are
eligible for refugee status.”

In addition to reaffirming the 1951 Refugee Convention’s definition
of “refugee,” the INA separates refugees into three categories, based on
priority: (1) priority one individuals are those who were referred by the
UNHCR, a U.S. embassy, or a nongovernmental organization and are
suffering from persecution of the most compelling sort; (2) priority two
individuals belong to groups of “special concern” to the United States
and are selected by the Department of State; and (3) priority three
individuals are relatives of refugees who have already settled in the
United States.”

To qualify for admission as a refugee, an individual must not
already be resettled in another country.* Moreover, not every individual

76. Id.
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78. Id
79.  An Overview of U.S. Refiigee Law and Policy, supranote 49.
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who falls into a priority category is automatically admitted.” In order to
successfully gain admission, each individual must undergo an extensive
interviewing, screening, and security clearance process.” The INA
requires individuals to prove “well-founded fear” of harm regardless of
where they came from, their particular circumstances, or classification in
a priority category.” Individuals whose refugee applications are denied
can be refused admission for any of the following reasons: health-related
grounds, moral or criminal grounds, security grounds, misrepresentation
of facts on a visa application, smuggling, or previous deportations.™

Once an individual’s application has been approved, Resettlement
Support Centers will send a request for specific placement, and the
Refugee Processing Center (RPC) works with private volunteer agencies
(VOLAG) to determine where the refugee is to live.” If an approved
refugee has a relative currently living in the United States, the RPC and
VOLAG will make every effort to place the refugee in the same city, or
state, as his or her relative.” After one year of admission, a refugee may
apply for Lawful Permanent Resident status.” And after five years, he or
she may petition for naturalization.”

Once a refugee is placed in a city, the government’s goal is for the
refugee to quickly gain self-sufficiency.” Within six months of arrival,
refugees are expected to have a job, which VOLAG assists them in
finding.” VOLAG also assures that most essential services are provided
during the first three months.” Such services include food, housing,
clothing, counseling, health care, and other basic necessities.” Refugees
receive a lump sum of $925 to pay for rent, and for the next eight months
they receive cash assistance, which totals about $230 per month.”
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87. Id
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Additional financial support may be provided by state government
programs or indirectly through private donations to agencies.”

In September 2015, President Obama set a goal of admitting 10,000
Syrian refugees into the United States by the end of 2016.” However,
halfway through the year, only 1300 had been admitted due to delays in
the application process.” The reason why the application process was
moving so slowly is because Syrian refugees were required to be subject
to two additional layers of checks, which caused some applications to
take up to two years to be processed."”

The typical process for a non-Syrian refugee applying for
resettlement in the United States is as follows: (1)register with the
United Nations, (2) interview with the United Nations, (3) refugee status
granted by the United Nations, (4) referral for resettlement in the United
States, (5)interview with State Department contractors, (6) complete
first round of background checks, (7)complete a higher level
background check (only for certain high-risk individuals), (8) complete
another background check, (9) first fingerprint screening and photograph
are taken, (10)second fingerprint screening, (11)third fingerprint
screening, (12) extensive, in-person interview with a Homeland Security
officer, (13) Homeland Security approval or denial, (14) screening for
contagious diseases, (15) cultural orientation class, (16) match with an
American resettlement agency, (17) multi-agency security check before
leaving for the United States, and (18) final security check at an
American airport.'”

There are two additional steps that Syrian refugees are subject to
after the third fingerprint screening.” These steps include (1) having the
case reviewed at the U.S. immigration headquarters, and (2) in some
cases, referral for additional review.™ Each of these additional steps is
reviewed by an USCIS refugee specialist, and cases of individuals who
pose high risks to national security are reviewed by the HSD’s fraud
detection unit."”

98. Id
99.  Koran, supranote 15.
100. /d.

101. Larry Buchanan & Haeyoun Park, Refiigees Entering the U.S. Already Face a
Rigorous Vetting Process, N.Y. TIMES (Jan. 29, 2017), https://www.nytimes.com/interactive/
2017/01/29/us/refugee-vetting-process.html?_r=0.
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Former Secretary of Homeland Security Jeh Johnson stated, “Of all
the different ways to enter this country as an immigrant, doing so as a
refugee is probably the most cumbersome and time consuming”'” Gina
Kassem, who oversees the State Department’s refugee resettlement
program in North Africa and the Middle East, explained:

Mostly we focus on victims of torture, survivors of violence, women-
headed households, and a lot of severe medical cases . . . less than half of
one percent of those from Syria who resettle in the United States are single
young men. Those who qualify as among the most vulnerable, either
because of several medical needs or minors who don’t have family to
support them."”’

Interestingly, until Trump’ first executive order, most of the
lawsuits dealing with the process of admitting Syrian refugees were
brought by states, as opposed to the refugees themselves."” States, such
as Texas, Alabama, and Tennessee, attempted to bar the federal
government from resettling Syrian refugees because they claimed that
the federal government was violating the Refugee Act, which requires
resettlement agencies to consult with state governments before placing
refugees in a state."” Although the agencies gave advanced notice, state
officials wanted more specific information about the individual refugees
who were to be resettled."® The federal district courts rejected these
states’ attempts to bar the federal government from resettling Syrian
refugees and dismissed each lawsuit, arguing the language in the
Refugee Act is advisory."

In response to Trump’s initial executive order, multiple class action
lawsuits were filed on behalf of Syrian refugees, challenging the legality
of the order.” One class action suit challenged the detention of
individuals with valid visas from Syria who landed in the United States."”
As a result, a federal judge granted an emergency stay to bar the
deportation of individuals with valid visas."* Another class action suit

106. Coming to the U.S. as a Refiigee, CBS NEWS (Jan. 29, 2017), http://www.cbsnews.
com/news/60-minutes-the-u-s-screens-syrian-refugees/.
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challenged the constitutionality of the executive order."” The complaint
was that the order violated due process because the extreme vetting
procedures were designed to delay and deny citizenship and permanent
residence in the United States, despite legitimate eligibility under the
law.""

In response to Trump’s revised executive order, a federal judge
agreed to hear a challenge to the new travel ban."” Attorneys for the state
of Hawaii filed a request asking the judge to issue a temporary
restraining order blocking implementation of the revised order because
of its discriminatory intent and effect, in addition to its harm to Hawaii’s
economy.'* Though this was the first legal challenge to the revised order,
more challenges are likely to arise in the future."

V. REFUGEE LAWS AND POLICIES IN JAPAN

The primary law that governs the status of refugees in Japan is the
Immigration Control and Refugee Recognition Act, which codifies the
definition of “refugee” found in the 1951 Refugee Convention.” In
addition, in 2008, the Japanese government implemented a resettlement
program, which was designed to help assimilate refugees into Japanese
culture.™

When an individual first arrives at an airport in Japan and seeks to
obtain refugee status, he or she must fill out a form for temporary
permission to land, which is reviewed by an immigration inspector.”
Temporary permission forms are usually approved if the individual has
escaped from a country where their life or freedoms were in danger and
it is reasonable to allow the individual to disembark temporarily.” If
granted, the individual is allowed to stay in Japan for up to six months
while applying for refugee status.” During this time, the individual is
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assigned to a specific facility where he or she must stay.” At the same
time, refugees who fall under this status are not allowed to work or seek
work."”*

In order to apply for refugee status, the individual must appear for
an in-person interview with an application form and other necessary
documents, including documents that prove persecution.”” An evident
threat of violence or danger must be demonstrated in the documents."
Such threats and dangers include attacks on the individual or his or her
family, arrests, disappearance, confiscation of property, deprivation of
employment and education, torture, ethnic cleansing, etc.” If the
individual has sufficient proof of persecution, if he or she has not
committed a serious nonpolitical crime outside of Japan, and if there is
no proof of serious risk, the Minister of Justice will issue a certificate of
refugee status.”™ If, however, an individual is denied refugee status, he or
she can file an objection with the Minister within seven days from the
date notice of denial is received, and the Minister will then re-examine
the application.™

Pursuant to the resettlement program, once an individual is granted
refugee status, the Japanese government provides the following benefits:
572 hours of Japanese-language classes, social adaptation training, and
employment counseling and placement.”* While individuals are enrolled
in the resettlement program, they are provided free accommodation for
up to 180 days.”™ Additionally, individuals with refugee status are
permitted to enjoy benefits, such as health care and education, and they
are allowed to work and stay in Japan for up to five years before being
required to apply for permanent resident status."

In order to obtain permanent resident status, approval is required
from the Minister of Justice.” For permanent resident status to be
granted, the individual must have lived in Japan for five consecutive
years, be of good conduct, be at least twenty years old, have sufficient
income to support him or herself, have no nationality, and have never

125. Id

126. Id.

127. Id.

128. Important Things To Know about Japan’s Refiigee Policy, JAPAN INFO (Jan. 14,
2016), http://jpninfo.com/39454 [hereinafter 7hings To Know about Japan’s Policy].

129. Id.

130. Refiigee Law and Policy: Japan, supranote 49.

131. Id

132. Id

133. Id

134. Things To Know about Japan'’s Policy, supranote 128.

135. Refiigee Law and Policy: Japan, supranote 49.



204 TULANE J. OF INT’L & COMP. LAW [Vol. 26

been a member of an organization that seeks to harm the Japanese
government. If any one of these requirements is not met, the Minister
of Justice has the discretion to deny permanent resident status."’

Although the process for seeking refugee status in Japan is
somewhat similar to the processes in Western countries, Japan has a
much lower admittance rate for several reasons: Japan does not have
strong ties with the countries from where refugees come, Japan is located
far away from where refugees are from, there are language and cultural
barriers, Japan’s strict record on refugee acceptance deters refugees from
seeking resettlement, and the standards employed by Japan’s Ministry of
Justice in recognizing refugee status are extremely demanding.”™ To
illustrate this stark difference, in 2015, only twenty-seven out of the 7586
applications for refugee status in Japan were granted, while 480,000 out
of 1.1 million applications for refugee status in Germany were granted."”’
Moreover, in 2015, only six Syrian refugees were granted refugee status,
compared to the hundreds and thousands of Syrians granted refugee
status in other parts of the world."

When asked why Japan would not tackle the issue of the Syrian
refugee crisis, Prime Minister Shinzo Abe explained that Japan needed to
improve conditions for its own citizens first, before aiding individuals
from another country: “It is an issue of demography. I would say that
before accepting immigrants or refugees, we need to have more activities
by women, elderly people and we must raise our birth rate. There are
many things that we should do before accepting immigrants.”"

In response to criticism from the rest of the world, Prime Minister
Abe announced in May 2016 that Japan would accept 150 Syrians over
five years, treating them not as refugees but as exchange students."
Prime Minister Abe explained that the Syrian students would be selected
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through international organizations and would be allowed to attend
Japanese universities in the five-year period.”” Although this change in
policy does not allow for permanent resettlement of Syrian refugees in
Japan, and although it is only limited to students,™ it is much more
lenient than Japan’s previous approach.

VI. RESPONDING TO THE SYRIAN REFUGEE CRISIS: WHO SHOULD BE
PRIORITIZED IN LIGHT OF INTERNATIONAL OBLIGATIONS?

The responses to the Syrian refugee crisis in Germany, the United
States, and Japan have been vastly different, yet they seem to overlap in
interesting ways. Germany’s open door policy was by far the most
welcoming approach, as was evident by the 484,000 Syrian refugees
admitted in 2015."" Although President Obama’s goal of admitting
10,000 Syrian refugees by the end of 2016 was the United States’ way of
shouldering part of the weight of Europe’s migrant crisis, the acceptance
of 10,000 refugees in the United States compared to 484,000 refugees in
Germany by itself demonstrates the huge difference in commitment in
the two nations." Japan’s approach was clearly the most unwelcoming,
since only a total of six Syrian refugees were admitted in 2015."

Beginning in 2016, Germany, the United States, and Japan all
changed their policies with regards to the Syrian refugee crisis."
Chancellor Angela Merkel enforced stricter policies in Germany, which
elongated the application process and took away some of the rights
refugees were supposed to be awarded.” President Trump initially
issued an executive order that banned Syrian refugees indefinitely, but
then he revised the order by lifting the indefinite ban and placing a 120-
day suspension on the refugee resettlement program instead.”™ Prime
Minister Shinzo Abe implemented a new policy accepting 150 Syrian
students over five years into Japanese universities, treating them not as
refugees but as exchange students.” While Germany and the United
States cut back by making it more difficult for Syrians to obtain refugee
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status, Japan did the opposite by creating a policy to admit twenty-five
times as many Syrian refugees as the country had admitted in the past,
which was close to zero."™

Although 150 is still significantly fewer than the number of Syrian
refugees in Germany and the United States, and although the Syrians
admitted will only be designated exchange students, as opposed to legal
refugees, Japan’s change in policy from stringent to more accepting
raises the question of why Germany and the United States decided to
pursue the opposite course and make their policies more difficult for
Syrians to obtain refugee status.

Two major factors that influenced Germany’s change in policy
include the inability to manage the sheer volume of refugees coming in
and the fear that emerged as a result of deadly terror attacks carried out
by asylum seekers.” Although Merkel’s slogan in 2015 was “we can
manage this,” she regrettably admitted after a year that it was a “simple
slogan, an empty formula’”* The challenge to manage thousands of
refugees was not a financial one, rather, it was logistical.”” Providing
enough housing, medical care, schooling, and teachers needed to
assimilate such large numbers was much more difficult than Merkel had
anticipated.” Thus, once reality sank in, implementing a policy to slow
down the application process was almost necessary to give the country
more time to plan and manage the huge influx of people.”’

As for the terrorist attacks in Berlin and Munich, Merkel was
severely criticized for her idealistic approach to the humanitarian crisis
because the attacks were carried out by individuals seeking asylum."™
The fear that paralyzed the country jeopardized Merkel’s approval ratings
and forced her to implement stricter policies, which required individuals
seeking refugee status to be more thoroughly vetted, as opposed to being
granted refugee status as quickly as possible.” Although Merkel’s
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change in policies was enforced to ease the public’s fears, she made clear
that the change was not driven by Islamophobia because in her view,
Germany’s problem with extremists and terrorism predated the open door
policy: “The phenomenon of the Islamist terrorism of ISIS is not a
phenomenon that has come to us through refugees but rather one which
we’ve already had here before.”"”

While Trump’s executive orders were ultimately issued to enhance
national security, his motivations may have been in direct contradiction
with Merkel’s because his reason for singling out seven Muslim-majority
countries was possibly driven by Islamophobia.”" Trump viewed
individuals from those seven countries as detrimental to the interests of
the United States:

I am establishing new vetting measures to keep radical Islamic terrorists
out of the United States of America. We don’t want them here. We want to
ensure that we are not admitting into our country the very threats our
soldiers are fighting overseas. We only want to admit those into our
country who will support our country and love deeply our people.'”

Despite Merkel’s and Trump’s differing views on Islamic extremists,
both leaders changed their policies to defend national security.”
Curiously, Germany’s and the United States’ change in policies reflect the
ultimate reason why Japan has always had one of the strictest refugee
application processes in the world: prioritizing native-born citizens is
more important than prioritizing refugees from other countries.™
Whether this priority means providing more jobs for women, taking
better care of the elderly, or enhancing national security, Japanese laws
and policies relay the message that caring for your own should take
precedence over caring for others, because at the end of the day, national
leaders owe a primary duty to their people.'”

While national leaders always owe a duty to their people, the
Refugee Convention of 1951 contemplates that contracting nations also
owe a duty to refugees not to discriminate, not to take exceptional
measures against a refugee solely on account of his or her nationality, not
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to impose penalties on those who entered illegally, not to expel refugees,
and not to forcibly return them to the country from which they fled."
Accordingly, international law essentially imposes a duty on Germany,
the United States, and Japan to be more welcoming and to not
discriminate against Syrian refugees.”’

Though the Refugee Convention does not require contracting
countries to admit a certain number of refugees, the purpose of the treaty
is to protect refugees applying for refugee status and to protect those
already admitted."” Germany’s change in policy, which made the vetting
procedure for Syrians more thorough, is not in violation of international
law because the change in policy applied to all asylum seekers, as
opposed to Syrians only."” Thus, Germany’s change in policy did not
“take exceptional measures against a refugee solely on account of his or
her nationality.””” In contrast, Trump’s initial executive order which
banned Syrians indefinitely, and which was partially motivated by
religious discrimination, is in complete violation of the Refugee
Convention.” Although Japan has accepted the lowest number of Syrian
refugees, because the application process and vetting procedures for
Syrians is no different than the process for any other refugee, Japan has
not discriminated against Syrians specifically and, thus, is not in
violation of international law.”

If an individual arrives in a country and claims asylum, and if that
country is a contracting party to the Refugee Convention, that country
has a legal obligation under international law to deal with the individual’s
claim.”” Moreover, as was just discussed, under the Refugee Convention
contracting parties cannot ban asylum seekers from certain countries
because one of the obligations is to not discriminate on the basis of race,
nationality, or religion.” Trump’s initial executive order, which banned
Syrian refugees indefinitely, violated the United States’ international
obligations as a contracting party to the Refugee Convention because
singling out refugees from any particular country is discriminatory.”
The United States is not required to grant refugee status to all Syrians
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who apply; however, the United States has a clear international obligation
to at least go through the process of reviewing their applications.™
Interestingly, there is no legal obligation under the Refugee
Convention to have or operate a refugee resettlement program.'”
Accordingly, the 120-day suspension on the refugee program—which
was implemented under both the original and revised executive orders—
is not in violation of any international obligations.”™ The purpose of the
suspension, according to Trump, is to allow for additional time to
establish more stringent vetting procedures.” The purpose of the
suspension is not to disallow individuals from seeking refugee status.
Even though the suspension delays refugees from applying to the refugee
resettlement program, the suspension does not prevent refugees from
applying once the 120 days have passed.™ Thus, because the United
States will still go through the process of reviewing refugee applications
to the refugee program after 120 days, the United States is not in
violation of international law under the revised executive order.™
Perhaps, what is most concerning is that had Trump not revised his
initial executive order to come into compliance with international
obligations, there may not have been legal ramifications for attempting to
ban Syrian refugees indefinitely. Under the Refugee Convention, there
is no interstate supervisory body that holds states accountable if they fail
to meet any of the defined obligations."™ The only supervision provided
by the Refugee Convention falls under article 38, which allows disputes
about the interpretation or application of the Refugee Convention to be
settled in the International Court of Justice (ICJ)."™ But because leaders
of other countries simply condoned Trump’s actions,™ as opposed to
taking greater action by filing suit in the ICJ, it is unclear whether or not
the United States would have been punished for failing to meet an
important international promise. What is even more concerning is that if
other contracting parties to the Refugee Convention start mimicking
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Trump’s actions by disregarding international obligations, refugees will
begin to lose their basic rights and protections, which is something that
only contracting parties can prevent.

Despite the various changes in policies regarding the Syrian refugee
crisis in Germany, the United States, and Japan, none of these contracting
countries is currently in violation of obligations under the Refugee
Convention.™  Thus, from this analysis, it follows that under
international law, countries may prioritize their own and may make the
process for applying for refugee status more difficult, so long as the
country does not discriminate against refugees on the basis of race,
nationality, or religion.

VII. CONCLUSION

The responses to the Syrian refugee crisis in Germany, the United
States, and Japan have all been different, but the main reason for the
change in responses in Germany and the United States can best be
explained by Japan’s reasoning for having one of the strictest refugee
application processes: prioritizing native-born citizens is more important
than prioritizing refugees from other countries.”” Though such an
approach makes sense from a nationalistic perspective, from a
humanitarian perspective, such an approach is immoral and unjust. If
first world countries with more than adequate resources start closing
their doors to Syrian refugees, where are these politically persecuted
individuals supposed to go? Based on international obligations and a
range of other legal and moral values, Germany, the United States, and
Japan should strive at all times to achieve a workable balance between
admitting, and successfully managing and assimilating, a large influx of
Syrian refugees and others, while ensuring the safety and security of their
own citizens.™ This is hardly an easy task, but it can surely be
undertaken in good faith, consistent with international legal obligations
and in a way that benefits both legitimate refugees and recipient nations.
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