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Corrosion Proof Fittings v. EPA: AsnBgos rN Tne Frmn

Cmcutr-A Bemr.e on UNREAsoNABLENEsS

The Asbestos Ban and Phase Out Rule (ABPO):-iltl".d

by the Environmental Protection Agency (EP+). in 1989' is

essentially a three-stage ban of astestos-containing products

it ut ** io be effectua:ted August 25th of the same year. The

rule, issued under section 6 of ihe Toxic Substances Control Act

itSbAl, was the result of a ten year study conducted b,V thq

ipe to detcrmine the effects of asbestos on human health and

the environment. The purpose of the rule was to prohibit the

future manufacture, importation, processing, and distribution in

commerce of asbestoi-containing products, and to require

warning labels onproducts subject-to the baot. The ABPO ru|e

was chillenged Uy ttre asbestoiindustry. Subsequently, mos!9i
its mandates were remanded pursuantio a decision of the Fifth

Circuit Court of Appeals on October 18, 1991. The court based

its holding on trvo main premises: (1) 1!" EPA committed a

iatat procldural error by iailing to provide an opportunity fol
public comment on the use of analogous,exposure data; and

iZf tft. EpA failed to select the leasiburdensome, reasonable

iegulation as mandated under TSCA by (a) failing to conduct

a ieparate cost-benefit analysis for each of the regulatory

alternatives listed in TSCA and (b) failing to adequately analpe

the toxicity and availability of iu6stitute materials. T.ng {a
salvaged a small portion of the ban when'. upo-n a.motion for

chri{catioq the iourt stated that the holding "applies only to

products ttrat were not being manufactured, imported, or

iio.".pA on July \2, Lg1g,the iate of the rule's promulgation."
-Under 

the court's holding, not only are asbestos-containing

products that were no longer being produced or imported on
'ihat date subject to the ru-le but, by definitiol f.ot-,ttt*oses of

asbestos are baooed as well. The EPA was denied a Request

for Rehearing, and the government did not file a petitio_n for

writ of cer-tiorari to the united states supreme co*!
Corrosion Proof Fittings v. Environmental Protection Agenq,947
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F.2d r20r (5th Cir. 1991).

Judicial review of administrative ruleryaking is guided bythe Administrarive procedure Act (ApA).r ro?-ir- agensy
rulemaking2 is generaly held to a substantial evidence standard
or revreq requiring that the rule be based on evidence'plainly
stt$cie,n1 to. support a finding o, .o".f"ri*:i"-irrforrn"f
ruemaKng is usually reviewed under an arbitrary andcapricious standard and requires only that the agencyis rute be
based upon a consideration of relev#t r".t"rr.r,ir,Jciourt willnot abrogate an informal rule unless there has been a clear

1. 5 U.S.C. S$ 551-706 (1988 and Supp..-m 1991) [herein after ApAl.

h:-i"g implementation of the ruLs of evidence, and cross-examination ofwitnesses. 5 U.S.C. $! 553,556,552. This extensive record is held to a morerigorousjudicial standard ofreview. fa. S ZOOlZyle;.3' Matthew J. McGrat\ Note, convergence of the substantiar Evidenceyd?iry 
-ry 

and capricious standards of Reiiew oiring nfomd iutemaking,
54 cEo. WasH. L.Rry. jt-546 n30 (reso;, (quotini s.n. nur. No. 1e80,79th cong, 2d sess. 45 (194t), repaniain ADMTMSTRATT'E pRocEDURE
Acr LEGrsrArrvE HrstroRy, S. poc. No.248, zqrh C"d" i;ilr. 1L,.*3,n9 994r. The substantiar evidence standard ao", r,ori"* fJJ*"r. .o'o"anbiguity as to the definition of "substanti ar." see,e.g, chemicairurrrr. Ass,nv. EPA,899 F.2d 3U,359.(sth Cir. 1990) (statingihat,,,substantial, is aninherently imprecise wo-r{,)., However, ;i,irt-tTur; t. g;;;r"ily held to areasonableness standard, i.e., wourd a reasonabre -ina uciefi il u', ua"quut"to support a conclusion. E.g., consoridated Edison co. v. NLRB, 305 u.s.r97, n9 (1938).

5 u.s.c. $ 706(2)(E) arso provides that an agency acrion will be heldy*"{"1 if unsupported bysubstaniial euid"o.e in a clse *U*i" SS 556 and557 of the same title. --v- vsvJvvl 'v J

4. Informal ruremaking consists of minimal procedures and thus a rowerstandard. of scrutiny is gen-raly appried as compared to that for formalrulemaking. cf. supra noie 2. an inrorna ruremaking procedure begins witha published notice of the proposed rule in the Federar Re$*eras to the time;place, and nature of the prociedings, the retar authority for the rure, and thesubstance of the rure or summary of the is.u", inuoriJ' iipp"rl"i,y r.,cop e-nt by interesred-ryJ,::,: alio provided. Mc'rath,.r ffi,'"ii" 3 at S4tn.3 (citing 5 U.S.C. $ ss3(b),(c) luszyy.

-
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error of agcncy judgment.5 The APA grants virtually complete
discretion to agencies for rule promulgation under informal
rulemaking in that the substantial evidence standard is not
applied to ruch procedures under APA mandates.6 l{owever,
in an attempt to establish a more rigorous review of agency
actions, Congress has incorporated the. substantial'evidence
standard in various statutes where informal rulemaking Ls

employedJ TSCA's informal rulemaking procedures were
assigned this standard of review.3 Yet TSCA's language
imposes an additional burden. If the Administrator of the
agency finds a reasonable basis to conclude that a product
presents aa unreasonable risk of harm, one or more of seven
listed requirements must be applied to the agency's rule using
the least Meruome reqirements.e These requirements are
listed in hisrarchial order from most to least burdensome and
are to be imposed "to the extent necessary .. to protect

5. Cititos to Preserve Overton Park v. Volpe, ul01 U.S. N\ 4L5'16
(lgtxciting H.R. Rep. No. 1980, 79th Cong., 2d Sess. (1946), reprinted in
ApA LEcrsrATrvE HrsroRy, S. Doc. No. 248, 79th Cong., 2d Sess. 11,83
(1946). 5 US.C. $ 706(2XAX1988) provi&s in part that:

The reviewing court shall . .. @ hold unlawful and
set ride agency action . . . found to be - (A) arbitrary
capririous, an abuse of discretion, or otherwise not in
accordance with law; . . . (E) unsupported by substantial
evidoce in a case subject to sections 556 and 557 of this title

ftnofliding for trial-type or formal rulemaking) or otherwise
reviarrcd on the record of an agency hearing provided by
statUc.

6. Xark Seidenfeld, -4 Civic Republican lustification for the

Bureutcmtic Stste, L05lIARv. L. REv. L5L2,L56L $992).
7. McGrat\ supra note 3, at 542 n.5 (citing: Federal Trade

Commission Improvement Act of 1975 $ 202(e)(3)(A), 15 U.S.C. $
57a(e)(3)(e[1982); Securities Exchange Act of tmd (97i'Arnendmend $

25(b)(4), 15 US.C. $ 78y(b)(+) (1982); Intcrstate Land Sales Full Disclosure
Act $ 1a11(a), 15 U.S.C. $ 1710(a) (1982); Consumer Products Safety Act $
11(c), 15 U.SC. $ 2060(c) (1982); Occupational Safety:and Health Act $ 6(f),
29 U.S.C $ 65s(D (1e82))r

8. Toxic Substances Control Act $ t9(c)(t)(B)(i), 15 U.S.C. S

26ts(c)(t)(n[i) (198s) [hereinafter TScAl.
e. rd t2fns@).
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adequately'' against the risk.ro

10. Id. The requirements are set forth as follows:
(a) If the Administrator finds . . . an unreasonable risk of
injury to health or the environmsotr the Administrator shall
by rule apply one or more of the following requirements to
such substance or mixture to the extent necessary to protect
adequately against such risk using the least burdensome
requirements:
(1) A requirement (A) prohibiting the manufacturing,

processing or distribution in commerce of such
substance or mixture, or (B) limiting the amount of
such substance or mixture which may be
manufactured, processed, or distributed in
commerce.

(2) A requirement (A) prohibiting the manufacture,
processing or distribution in commerce of such
substance or mixture for (i) a particular use or (ii)
a particular use in a concentration in excess of a
Ievel specified by the Administrator in the rule
imposing the requirement, or (B) limiting the
amount of such substance or mixture which may be
manufactured, processed, or distributed in
commerce for (i) a particular use or (ii) a particular
use in a concentration in excess of a level specified
by the Administrator in the rule imposing the
requirement.

(3) A requirement that such substance or mixture or
any article containing such substance or mixture be
marked with or accompanied by clear and adequate
warnings and instructions with respect to its use,
distribution in commerce, or disposal or with
respect to any combination of such activities. The
form and content of such warnings and instructions
shall be prescribed by the Administrator.

(4) A requirement that manufacturers and processors of
such substance or mixture make and retain records
of the processes used to manufacture or process
such substance or mixture and monitor or conduct
tests which are reasonable and necessary to assure
compliance with the requirements of any rule
applicable under this subsection.

(t A requirement prohibiting or otherwise regulating
any manner or method of commercial use of such
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As a result of the $owth of the chemical industry in the
last century. Approximately two rnillion recognized chemical
compoun& exist in the United States.rr Individuals are
exposed deily to thousands of potential pollutants expelled into
the environnent by commercial manufacturers. The increase in
public aw.reness of this chemical onslaught has elevated the
conceul fr the dangers these products present. TSCA' enacted
in 1976, nas a congressional attempt to protect human health
and the environment from unreasonable risks of harm
associated with the manufacture, use and disposal of these

substance or mixture.
(6) (A) A requirement prohibiting or otherwise

regulating any manner or method of disposal of
such substance or mircure, or of any article
containing such substancE or mixture, by its
manufacturer or processor or by any'other person
who uses, or disposes of, it for commercial
purposes.
(gl A requirement under subparagraph (A)
may not require any person to take any action
which would be in violation of any law or
requirement of, or in effect for, a State or political
subdivision, and shall require each person subject to
it to notiff each State and political subdivision in
which a required dispcal may occur of such

disposal.
(7) A ,requirement directing manufacturers or

processors of such substance or mixture (A) to grve

notice of such unreasonable risk of injury to
distributors in commerce of such substance or
mixture and, to the extent reasonably ascertainable,
to other persons in possession of such substance or
mixture or exposed to such substance or mixture,
(B) to give public notice of such risk of injury, and
(C) to replace or repurchase such substance or
mixture as elected by the person to which the
requirement is directed.

11. S. Rer. No. 698, 94th Cong. 2d Sess. 3 (1976), repinted in 1976

U.S.C.CA.N. 4llgL, M93. The text of thc legislative history states that it is
estimated tb* nearly 250,000 new compounds are produced each year, 1,000

of which wil cnter the market and subsequently into the environment. Id.
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products.r2 TSCA grants the EpA authority to control existing
and future industrial chemicals.r3 It was meant to assure
premarket scrutiny and safety testing whifg no longer altowing
the public to serve as the testing ground.ra

Asbestos is a well-recognized, well-documented
carcinogen to which humans at_e e*fosed in both occupational
and non-occupational settings.rs Section 6 of rSCA authorizes
the EPA to promulgate rules prohibiting or limiting a chemical
substance '[i]f the Administrator finds that there is i reasonable

L2. 15 U.S.C. $ Z60r(a)(t)-(3). Section 6 of TSCA was used by the
Environmental Protection Agency (EpA) in an attempt to reduce the risk to
human health posed by exposure to chemicals. Finat Rule: Asbestos;

lanufacure, Importation, and Distibution in commerce prohibitions,S4 Fed.
Rep.29,p,29,469 (1939) (to be codified at 40 C.F.R. pt.763\ [hereinafter
Asbestos Ban and Phase out Rutel. The EpA's ten yeai p.oc".jto*ard the

1rI: h-gg b-y issuing an Advance Noticp of proposed Rutemaking in the
Federal Register october 17, ln9 and issuing a ieporting rule on-July 30,
1982 to collect information on industrial and commercial uses of asbestos. .rd.

13. Francis H. Irwin,ln Integrated Frarnework for preventing pallution
aryd Prueaing the Environment,22 ENwL. L. 1, 3 (Lggz). TscA was the last
ofthree efforts to provide controls and regulations ior national environmental
policies. The other two were the National Environmental policy Act of 1969
(NEPA)' 42 u.s.c. $$ 4321-4370c (1988), and the establishment under NEPA
of the Council on Environmental eualig (CEe), created to advise the
President and issue annual reports. .Id. (citing NEPA, 42 u.s.c. s$ 4321-
4370(c) (1e88).

L4. S. Rep. No.698 supra note l,L, at 3, repinted in 1976 U.S.C.C3,.N.
1t 4a%. The legislative history quoted a section of a speech given by Russell
E. Train, the Administrator of the EpA:

Most Americans had no idea, until relatively recently, that
they were living so dangerously. They had no idea thai when
they went to work in the morning . . . ate their breakfast . .

. did the things they had to do to earn a living and . . . things
as ordinary, as innocent and as essential to life as eat, drink,
breathe or touch, they could in fact be laying their lives on
the line. They had no idea that, without theii knowledge or
consent, they were often engaging in a grim gami of
chetrical roulette whose result they would not know until
many years later.

rd.
15. Asbestos Ban and Phase out Rule,54 Fed. Reg. at 29,469. see also,

sapra notes 3-8 and accompanfng text.
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basis to conclude that . . . a chemical substance . . . presents or
will present an unreasonable risk of injury . ."16 To
determine whether the risk presented by a chemical substance
is unreasonable, TSCA requires the EPA to balance the
probability of harm from asbestos products against the loss to
society if _these products are limited or removed from
commerce.rT The following facton are used: (1) Effects of
the substance on human health, and magnitude of exposure; (2)
Effects of the substance on the ervironment and magnitude of
exposure;n (3) Benefits of the substance for various uses and
avaitability of substitutes; and (4) Reasonably ascertainable
economic consequences of the rule.re

Pursuant to this congressional authorization, the EPA
conducted several studies and surveys of the risks posed to
hnman hedth by asbestos exposure.'o Upon analysis of these
factors, the EPA concluded that asbestos presents an

16. 15 U.S.C. $ 2605(a) (1988); see also Asbestos Ban and Phase Out
Rule, 54 Fed" Reg. 29, m, 29,466-6r.

17. Crrosion Proof Fittings v. EPA, 947 F.zd 1201, 1223(1991) (citing
54 Fed. Reg at 29,67.

18. 15 U.S.C. $ ZOOs(c)(t). Altho,rgh the EPA acknowledged concern
for and briely considered the effects of asbcstos on the physical environmeirt,
the ABPO ruh is based alnost exclusively on risks to human health. See 54
Fed. Reg. at}g,4fi}.

19. 15 U.S.C. $ 2605(c)(t). The balancing of these factors required a
tortJike anatnis in which the probability of harm is the product of likelihood
of harm and its degree. Thus the high potency of asbestos coupled with
injuries sucl as cancer, asbestosis, and other diseases created a heavily
weighted ham side of the analysis. EPA dctermined that potentialsubstitutes
for asbestos rould alleviate the loss on the benefit side of the balance. 54
Fed. Reg. 29,167. However, the court felt EPA' s analysis of these substitutes
was inadequete. See, e.g, Conosion Proof Fittings,947 F.Zd at l?.25,lD&.
EPA defendod its analysis, stating that additional data as to asbestosis, loss of
work, mediol care costs, and some unquantifiable costs were omiited and, if
included, actrully would have presented a stronger justification for finding an
unreasonablc risk. 54 Fed. Reg. at29,485.

20. Afie,stos Ban and Piase Out Rule, 54 Fed. Reg. at 29,461. The
record whicl was the basis for EPA's actions consists of-over +s,fim paga
of analyseq tcstimony, correspondence, eomments, and other materials. Id.
In fact, the plblic was given the opportunity to comment on at least four
separate occtsions, and the EPA analyzed over 2(X) comments. Id.
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unreasonable risk to human health and imposed the three-stage
ban.2r The EPA estimated that the AP-BO rule would save
148-2W lives at a cost of approximately $450-800 million
dollars, based on a thirteen year projection using discounted
benefits and cost of substitutes.22 The three stages of the ban
were to take effect from August 27,1990 to August 26, 1996,
allowing the sale of existing stock of products,let imposing
labeling requirements on all products subject to stages 2 and
3,ts The EPd applylng the nleast burdensome" requirement
of TSCA" though absent a supporting cost-benefit analysis,
determined the ban to be the only one of TSCA's seven
alternativesu that would be adequate to control the risk.25

In the noted case, the Fifth Circuit vacated and

21. Conosion Proof Filtings,947 F.zd at 1.208 n.2 (199I).
Products subject to the ban are categorized into the three stages:

Manufacture, fmport, and Processing Ban
Stage1-Augustn,1990
Stage2-August25,1993
Stage3-August?5,19E6

Asbestos Ban and Phase Out Rule, 54 Fed. Reg. at 29,461.
Distribution in Commerce Ban
Stage 1 - August 25, L992
Stage2-August25,1994
Stage 3 - August ?5, L997
Product Labeling Deadlines
Stage1-Augustn,lg90
Stage 2 - August 25, LW2 (Most of the stage 2 products)
Stage 3 - August 25, L995

Id. at29,$3. Therefore, a manufacturer, importer, or processor of a product
ba'.ned in stage 2 must label all stock as of Aug. 25, LggZ and cease
manufacturing and distribution by Aug. 25, 1993 and Aug. ?5, 1994
respectively.

The rule also contains a requirement that products subject to a
manufacture, importation, and processing ban, but not yet subject to a ban on
distribution in commerce, be labeled in the manner also described in the
regulation at 40 C.F.R. $ 763.171. 54 Fed. Reg. at 29,61,.

22. Corrosion Proof Fittings, 947 F.zd at 1208.
23. Id.
Vl. See supra note 10.
25. Conosion Proof Fittittgs,947 F.zd at t?30.
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remanded the EPA's asbestos ru1e.26 The court stated that "a
reviewing court shall hold unlawful and set aside . . . [a rule] .

. . not supported by substantial evidence."t Although the
court agrocd with the EPA's deterrnination that asbestos is a
hazardous substance and acknowledged the agency's authority
under TSCA to ban toxic substances,2s the court held that the
ABPO rule was unsupported by the necessary substantiq!
evidence required by TSCA's standard of judicial reliew.r
More specifically, the court found that the EPA had failed to
establish asbestos as an unreasonable risk, and to promulgate
the least burdensome rule to protect against such a risk.3o

Thc court used the substantial evidence standard of
review both in determining the reasonableness of an agency's
actions,3r as well as analyzing the unreasonableness of the risk
resulting from a potentially harmful substance.32 It was indeed
necessary for the court to determine if asbestos posed an
unreasonable risk to human health, as well as to determine
whether the EPA had a reasonable basis for promulgating the
rule.

TsCArequires an unreasonable risk of harm and as such
a reasonable basis to promulgate appropriate rules.33 The
EPA is required to consider the costs and benefits of proposed
actions in that analysis.s Upon review of the EPAts analysis,
the court held that although asbestos was adequately

26. Id. a.L2l5.
n. Id. at r2L3 (citing 15 U.S.C. $ 2618(c)(1)(BXi)). See also, supra

notes 2-3 and accompanying te$.
?4. Cotmsion Proof Fittings,947 F.?A at L216.
29. Id aJL2l5.
30. Id, at 1217.

3L. Id atL2l2.
32. Sc id at 1?.?3.

33. Cotosion Proof Finings,947 F.N at 1222-?3. The court asserted
that !" [t]he rcquirement that the risk be 'unreasonable" necessarily involnes
a balancing tcst . . . The regulation may issue if the severity of the injury that
may result from the product, factored by the likelihood of the injury offsets
the harm thc regulation imposes upon manufacturers and customers.'" .Id at
t?22 (quotiq Forester v. CPSC, 559 F.2d 774,789 (D.C. Cir. LnT).

v. 15 u.s.c. $ 260s(c)(r)(c) and (D) (1e88).
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determined to be a harmful substance, the EPA did not have a
reasonable basis to promulgate the APBO ru1e.35 The court
stated that the potential substitutes used by the EPA in
mitigating societal costs that the ban would create were either
unavailable or potentially harmful.36 According to the court,
the inclusion of these unknown and unsafe factors rendered the
EPA's cost-benefit analysis faulty, inadequate, and
unreasonable.3T The court agreed with Congress, and rejected
the notion that EPA should pursue asbestos elimination at all
costs.3E The court stated that until an agency can provide
"substantial evidence that the benefits to be achieved by [a
regulation] bear a reasonable relation to the costs imposed by
the reduction,"3e the rule cannot be issued.

Further, the EPA's quantitative cost-benefit ratio
estimate, as high as 574 million per life saved,ao was
determined by the court to be an inadequate ratio upon which
to conclude that asbestos is an unreasonable risk.ar The court
stated that "such high costs are rarely, if ever, used to support
a safety regulation.'d2

The most significant holding of. Conosion Proof Fittings
is in the court's analysis of the EPA's burden under TSCA to
promulgate the least burdensome regulation. The court
interpreted TSCA's language as imposing a "least-to.most-
burdensome hierarchy,'43 which requires the EPA, once a
product has been identified as potentially harmful, to begin with
the least burdensome requirement and proceed to evaluate the
costs and benefits of a potential regulation under each

35. Id. at L215.

%. Id. at L224-?A (nalying friction products, asbestos-cement pipe
products, and gaskets, roofing shingles and paper products).

37. See id at1230.
38. Conosion Proof Fiuings,947 F.2d at 1222.
39. Id. at L?-23 (quoting American Petroleum Inst. v. OSI{A, 581 F.2d

4Y3, 5M (5th Cir. 1978)).
4. See id. at 1222. See supra note 18.

4L, Conosion Proof Fittings,g{l F.Zd L222-23.
42. Id at 1223.

43. Id. att2l7.



option.4 Therefore, in order to impose the total asbestos barq

the option at the apex of the hierarchy, the court's holdtng
requires thc EPA to show, via these independent cost-benefit
analyses, thzt each less-brrrdensome alternative was insufficient.
Although the EPA considered alternatives to the rule, the corrrt
found that the Agensy had failed to adequately analpe whether
any of the other requirements would be less burdensome than
either the currently-regutated or a completely-banned world.6
In the court's opinion, the EPA tailed to meet its burden under
the langurge of TSCA to promulgate a reasonable rule that
would adequately reduce the risk.6

Thc court also held that the EPA had committed a fatal
procedural error in failing to give adequate public notice of th9
use of analogous exposure 

-dat4o 
which denied interested

parties thc right to comment on the use of this info-rmation
While recognizing that administrative agencies _are given
somewhat limited review of rulemaking procedures,at the court
stated thal a procedural error of this type meets the applicable
test and 'so subverts the process of judicial review that
invalidation of the regulation is warranted."4e

Cqrosion Proof Fiuings is a tragedy for the EPA. It has
created a,n unprecedented and unreasonable burden on the
agency's ability to promulgate rules under TSCA. The
following analysis is not an effort to place blame upon the
judiciary or the legislature for the results of this case, However,
a critical rnalysis is necessary to gain insight for reconciliation
of the ramifications and harmful effects that this holding has
placed oa the EPA's ability to protect society from toxic
substance*
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4. Id
45. Id
6. Se id- at 1217.
47. Id, et1-2t2-t3
48. Sr,, e.g., Superior Oil Co. v. FERC, 563 F.2d LgL, ?nL (5th Cir,

tem.
49. Curosion Proof Fittings,947 F.U at L2LL-L2 (quoting Supedor OiI,

563 F.2d at.a)l (quoting Alabama Ass'n of Ins. Agents v. Bd. of Governors
of the Fed. Rcserve Sp., 533 F.?A224,7X-37 (5th Cir. 19?6)).
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TSCA was enacted by Congress in an effort to provide
the EPA with greater statutory authority to control the
increasing levels of public exposure to toxic chemicals.so
Congress incorporated into TSCA a basic reasonableness
standard for determining whether a substance presents a
harmful risk to human health.sr Yet, Congress also recognized
that an unbridled mandate for EPA to promulgate substance
controls would undoubtedly result in overly burdensome
regulations on the manufacturers and distributors of these
products. The least-to-most-burdensome requirements in
TSCN2 are an obvious effort to alleviate potential economic
hardship on these entities and provide a format for the EPA to
conduct a reasonable analysis in promulgating a rule under the
Act.

The Fifth Circuit considered TSCA's seven requirements
to be a finite hierarchy, not a list of alternatives. The court
stated that TSCA requires the EPA to analyze each
requirement in order, and to promulgate rules under the least
burdensome requirement that will adequately protect human
health against unreasonable risks.53 It is doubtful that
Congress, by adopting the "least burdensome requirements'l
language, intended to create the judicial interpretation like that
in Conosion Proof Fittings.Y Thus, the Fifth Circuit's analysis

50. 15 U.S.c. $ 2501(bX2) (1e88).
51. 1d. at S %M(0.
52, See supra notes 9-10 and accompanying teK.
53. Conosion Proof Fittings,947 F.zd at 12t7.
54. The House Conference Report contains comments from the Senate

Bill, the House Amendment, and the Conference Committee. H.R. CoNF.
Rrp. No. 1679,94th Cong., 2d Sess. 55 (1976), repinted in 1976 U.S.C.CA.N.
4539, 4540.. The Senate Bill advocated a need to "impose specified
requirements as is necessary to adequately protect against thE risk" and
further, to use the "least burdensome controls." Id. at72,1976 U.S.C.CA.N;
at 4557. The Conference Committee stated "requirements shall be imposed
to the extent necessary to protect against the risk" and that the "requirements
must be the least burdensome feasiblE for those subject to the requirements."
Id at75,1976 U.S.C.C'A,.N. at 4560. However, the House amendment only
stated "the Administrator shall impose requirements as necessary to protect
against tle risk," and did not include language for a least burdensome
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demands scrutiny.
Altbough TSCA directs that the EPA.shall by rule apply

one or more" of the listed requirements,s5 TSCA does not
direct EPA to do a cost-benefit analysis at any stage of this
determination. In fact, the statute is void of any mandated
standard of analysis. Yet, the Fifth Circuit held that the EPA
must consider each regulatory option beginning with the least
burdensorne, ffid the cosls and benefits of the rule at issue
under each option.56 In fact, the court expressly criticized the
EPA for not doing so.57 Although the court is perhaps
justified in its concern that a standard of review for the EPA's
choice of requirements is absent in TSCA' imposing the
necessity of a cost-benefit analysis for each of the seven options
places an unreasonable and ominous burden upon the agency.
To promulgate rules under this standard, an agency will often
lack the rrccessary resources to perform these analyses. In
Corrosion Proof Fiaings the public is ultimately harmed. A
substance which has been identified as potentially harmful
ultimately remains in commerce while an extensive review is
being completed. If an agency lacks resources, such as time and
money, to perform such a tedious and costly review, the
substance may remain in the market indefinitely, meanwhile
risking harm to human health and the: environment.
Protection from exposure to this harm is expressly what TSCA
set out to achieve.ss The Fifth Circuit's holding may be seen
as a usurpation of the jurisdiction of the EPA. Atthough there
is a broad standard of review for determining that a substance
is unreasonable, the standards of review under TSCA are
notably rnore stringent and narrow than those in other

requirement. Id at74,1976 U.S.C.CA.N. at 4559. It must be noted that the
Senate Bill was passed in lieu of the House Bill, however, the limited
discussion as to this standard seems to indicate that Congress may not have
been aware of its serious ramifications. ln6 U.S.C.CA.N. Mgl.

55. 15 U.S.C. 260s(a).
56. Curosion Proof Fittings,947 F.?A at t217.
57. rd
58. S. nEP. No. 698 at'!., repinted in 1976 U.S.C.C3,.N , at M9l.
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statutes.5e Although informal" rule-ulaking.is employed, the
substantial evidence standard is applied.o Additionally,
Congress mandated the EPA to choose at least one of'the seven
alternatives when promulgating a rule under TSCA6I These
additional and substantially burdensome procedures imposed by
Corrosion Proof Fittings seem beyond the scope of what
Congress intended under TSCA. In Chemical Mfrs. Ass'n v.

EPA,Q the Fifth Circuit stated that since the language and
legislative history of TSCA contains no definition, of
"substantial,"63 Congress is deemed to have detegated the
power to interpret its definition to the EPA.64 The court
stated it would support the EPA's definition if rational and
consistent with TSCA's scheme and legislative history.65
Similarly, the court in Conosion Proof Fittings, although failing
to subsequently follow its own dictates, stated that an agency's
choice of rulemaking procedures is entitled great deference,6
and that courts should give great weight to any reasonable
construction of a statute by the agency charged with its
enforcement.6? The court went further by stating that all
agency rules are given a presumption of validity and placing the
burden on the challenger to prove an agency action is
invalid.6E If this standard wgre applied to the instant case, the

59. .See supra notes 7-8 and accompanyng text.
60. Id at l2l3-L4.
6t. 15 U.S.c. $ 2605(a).
62. 899 F.2d 3,t4 (5th Cir. 1990).
63. Id. at 354. Although the discussion of "substantial" in this case

focused on its use under $ 4(1XBXi) of TSCA, t5 U.S.C. $ 2603(1XBXi),
which deals with testing requirements of chemical substances, the court and
the parties would have indicated if "substantial' had received a special
definition or legislative diseussion for any purpose under TSCA. Any
reference in the legislative history would have evidenced that the legislature
had taken note of the term and was aware of the consequences of its
definition.

&. Id- at354.
65. Id
6. Corrosion Proof FiAings,947 F.zd at L2Ll.
61. . Id. at 1210 (citing Investment Co. Inst. v. Camp, ,ml U.S. 617,626-

n (nD).
68. Id at1214.



APBO Rulc would be held valid, bccause the challenger would
be unablerto find statutory language in TSCA which requires
the EPA to perform an individual ost-benefit analysis on each
requirement.

its analysir of asbestos any possible environmental effects.
Although this is required Ui fbC.lr* the EPA dedicated only
136 wordr of the approximately 100,000 in the_ proposed
regulation to commentary on environmental effects.To The text
does not indicate any reason for this omission. The language
in TSCA onsisteritly refers to the interests to be protected
under the statute as "the risks to hunian health or the
environment.'tr The indication is that the EPA could have
included tbe environmental benefits of the ban in their cost-
benefit analysis. Such an inclusion would further offset the
ban's cosb to manufacturers and distributors, which would
remain enstly the same: Absent an explicitly stated reason for
this decision to exclude envlronmental effects, EPA's judgment
seerns to bave resulted in a fatal omission.z

AfFr ten years of tedious and expensive data collectiqn
and analpis, the Fifth Circuit's decision in Corrosion Proof
Fittings letves the EPA with only a small handful of asbestos-
containing products subject to the ban. Since a product is not
subject to the ban if a manufacturer, processor, or distributor
can prove that the product was in commerce on July 12,1989,
these entities are trying desperately to prove that their products
are exempt from ban.73 Presently, the EPA is soticiting

19931 CORROSION PROOF FITNNGS 437

69. 15 U.S.C. $ 260s(a).
70. A$cstos Ban and Phase Out Rule,54 Fed. Reg. at 29,480.

7r. 15 U.S.C. $ 2601(a)(1), (b)(cmphasis added). See atso i
zoos(c)(r)(a), (B), (D).

72. Tb information would most likcly have provided the EPA with a

stronger artuent as to the reasonablcness of its proposed legislation.
Ilowever, it rcems the EPA would probably have been held responsible for
seven cost-bcocfit analyses, and have been be required to show the application
of the abovo information into each of thoce seven calculations.

7i. lvluufacturers, distributorq and processors arc pr€sently submitting
customs reeipts, sales receiptg inventory statements, and any other
documents Art lend proof to the existencc of their product in qmmerce on
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comments in an attempt to subject more products to the ban.7a
The holding of Conosion Proof Fittings has created a

formidable burden on the EPA for rulemaking under TSCA.
Meanwhile, asbestos-containing products, which are undeniably
harmfut to human health according to the Fifth Circuit, remain
in commerce. Since a Writ of Certiorari was not filed, the EPA
as well as society can only hope that another judicial circuit, or
perhaps the legislature, will review this issue.

LrNpe Sraolen

that date.
74. The EPA published a notice in the Federal Regisrer of April 2,

L992, requesting information on the commercial status of eleven product
categories which EPA believes were out of commerce and therefore subject
to the ban. Asbestos; Manufacture, Importation, Processing and Distribution
Prohibitions; Effect of Court Decision. 54 Fed. Reg. 11",364-65 (1992) to be
codified at 40 C.F.R. 763. Since the EPA discontinued data gathering in 1986
and the rule was vacated in 1989, no data exists for this three year gap.


