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INITRonUcTIoN

Comnentators' and judges2 have frequently criticized
Supreme Court decisions involving statutory construction. That
criticism is especially sharp when the statute to be interpreted
involves the requisite mens rea to be applied to various elements
of a criminal offense.3 Despite the recognitiort that the Supreme
Court's case law is "ad hoc" and confusing, Congress has

compounded the problem by enacting new statutes using the same

grammatical constructions that produced the "ad hoc" results in the
past.a In addition, Congress has consistently refused to enact a
general culpability provision which might give guidance to lower

1. ,See Shirley S. Abrahamson and Robert L. Hughes, Shall We Dance?

Steps for Legislatorc and ludges in Stautory Interpretation, 75 MnrN. L. Rrv.
1045, 1048 (1991); see also William S. Eskridge, Jr. & Philip P, Frickey,
Statutory Interpretation as Practical Reasoning, 42 STAN. L. Rnv. 321,324
(190); Earl M. Maltz, Rhetoic and Reality in the Theory of Statutory
Interpretation: Underenforcernent" Overenforcernent and the Problem of
Legistative Supremacy, 71 B.U. L. REv. 767, 768 (1991); Burt Neuborne,
Background Norms for Federal Statutory Interpretation,22 CoNN. L.F.Bv.721.,
723-24 (1990); W: David Slawson, Legislative History and the Need to Bing
Statutory Interpretation Under the Rule of Law, 44 STAN. L. Rev. 383, 384

(1992); Craig W. Dallon, Note, Interpreting Statutes Faithfuily*Not
Dynamically, 1991 B.Y.U. L. REv. L353, L353-54; Bruce R. Grace, Note,
Ignorance of the Law as an Excuse, 86 Cot utvt. L. Rev. 1392,1392-93 (1986).

2. See Liparota v. United States, 471 U.S. 419, 434-43 (1985) (White,
J., dissentine); see also Lambert v. California, 355 U.S. 295, ?A'32 (1957)
(Frankfurter, J., dissenting).

3. See Liparota. 471 U.S. at 43443 (White, J., dissenting); see also
Lambert, 355 U.S. at ?,30-32 (Frankfurter, J., dissenting)

4. See discussion infra notes 2K-358 and accompanying text.



1993I DOES CWPABILITY TIATTER? 189

courts fasd with complex federal criminal statutes.s
42 U.S.C. $ OSZS of the Resource Conservation and

Recovery Acf (RCRA or the Act) provides a case study in
confusion. In 1980, Congress added stepped up criminal
sanctions, making violations of the original L976 Act felonies
rather ttnn misdemeanors, in part to interest ,the FBI in
investigating violations of the act.? The 1980 amendments made
violations of the act felonious if the acts were committed
knowingly.t During the 1980's, panels of the Third, Ninth, and
Eleventh Circuits decided cases raising questions about the scope
of the mens reo term.e 'The Third anO Niottn'Circuits came to
opposite conclusions concerning the same subsection of the Actro
while the Eleventh Circuit interprcted a related subsection in a
manner thet suggested yet a third approach to the same statutory
construction problem.rr More recently, the Fourth and Fiftir
Circuits tnve read 42 U.S.C. $ 6928 narrowly.r2

5: S&, e.9., S. 1722,96th Cong., lst Sess. $ 302 (1979) (knoum ds
criminal code Reform Act of Lng it contained general culpability provisions,
but was never enacted).

6. Rccource Conservation and Recovery Act, 421).5. C. S 6Wj (Lggz).
7. .Saa Solid Waste Disposal Act Amendments of 1980, pub. L. No.

%-482,94 Stat. 1334 (codified as amen& d at 42 U.S.C. S 692h e99Z)); sen
also The llezardous and Solid Waste Amendments of 1984, pub. L. No.
98-616, 98 $tat. 322L,3256 $ 232(a)(3) (codified as amended ar 42 U.S.C. $

9928(q) \$q) (increasing criminal sanctions for conviction under $ 6928(d)
from $25,0fi) to $50,000 for each day of violation; allowing imprisonment for
up to two ycrrs rather than one; and incrcasing maximum punishment for a
second conrirrion under $g (d)(2) to double the fine or imprisonment term
for the frst conviction).

8. Solid Waste Disposal Act Amendments of 1980, pub. L. No. 96482,
94 Stat. 23y,2W (codified as amended at 42 U.S.C. $ 6923 (t9 fiZ)).

9. Ulited States v. Johnson and Towers, lnc.,74lF.Zd,62 (3rd Cir.

!9E3), cert. dcnied sub nom. Angel v. United States, 469 U.S. fZOfi 1fm5;;
United Statcs v. Hoflin, 880 F.2d 1033 (9th Cir. 1989), ceft. denied,4% U.S.
10$3. (1990); United States v. Hayes Int,l Corp., lW n.Za 1499 (1lth Cir.
1e85).

10, Ioltwon & Towen,74lF.ZA at 665; Hoflin,880 F.2d at 1039.
11. Hayes Int,l,7f36E.?-d at L502. l

L2. United States v. Dee, 9lil F.2d74I,745 (4thcir. 1990), cert. denied,
111 St Ct. 1307 (1990); United States v. Baytank, 934F.2d SW,6t3 (5rh Cir,
lee1).
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In 1989, the Supreme Court denied certiorari in United States
v. Hoflin,r3 thereby missing an opportunity to resolve the
multi-circuit conflict in an area of increasing prosecutorial
interest.la In addition, a grant of certiorari would have given the
Supreme Court another opportunity to bring order to a recurring
problem of statutory construction that has cut across the criminal
law for decades. The problem is especially significant now
because the Court,r5 Congress,r6 and a wide array of
commentatorsrT have shown an increased recognition that criminal
sanctions should be reserved for culpable individuals. At the same
time, Congress and the executive have shown increased political
awareness to environmental criminal laws.r8 The proper
interpretation of 42 U.S.C. $ 6928 presents a sharp conflict
between those competing values.

This article reviews the circuit court cases interpreting 42
U.S.C. $ 6928 and examines the statute's language and legislative
history. Despite the Ninth Circuit's conclusion to the contrary, the
language of the act is ambiguous.re The best evidence of that
fact is the array of cases interpreting similar statutes that come to

13. Hoflin,88O F.2d 1033 (9th Cir. 1989).
14. 

^See Robert L McMurry and Stephen D. Ramsey, Environmental
Crime: The Use of Ciminal Sanctions in Enforcing Environmental Laws, L9

Iov. LA. L. REv. IL33, llY-as (1986); see also Paul G. Nittoly,
Environmental Cirninal Cases: The Dawn of a New Era,2L SE'roN I-IALL L.
REv. 1125, 1125-26 (1991); Judson W. Starr, CounteringEnvironmental Cimes,
813 B. C. ENVTL. AIIF. L . REv. 379,379-U (1986); Judith Ianelli, Note,
Lessening the Mens Rea ReEtirement for Hazardous Waste Wolations, 16 VT.
L. REV. 419,476-34 (1991).

15. Liparota v. United States, 471 U.S. 4L9,425-?S (1985).
16. See 1?5 CoNc. Rec. H3367-68 (daily ed. Feb. 20, L980) (statement

of Mr. Madigan).
17. MoDEL PENAT- Cooe $ 2.02 commentary at227-233 (1985); but see

MoDELPENALCoDE $ 2.05 commentaryat ASI.-U (allowing for strict liability
when the offense is a violation, the penalty for which would only be a fine).

18. SeeEva M. Fromm, Commanding Respect: Ciminal Sanctions for
Environmental Crimes, 21 ST. MARy's L. J. 821, 822-23 (1990); see also
Karen M. Hansen, "Ktrowing" Environmental Cimes, 16 WM. lvIncHELL L.
REV. 987, 987 n.l (1990); McMurraS supra note L4, at 1I4O-4/: Starr, supra
note 18, at 380-81.

19. ,See discussion infra notes 185-255 and accompanying text.
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inconsistent results. Once a statute is found ambiguous, the
Supreme Court has held, the lower court should turn to legislative
history.2o Therefore, this article examines the legislative history
for guidance to the correct interpretation of the Act. This
legislative history is unilluminating and demorrstrates that congress
reserved to the courts the role of defining the meaning of the
language of the act.2r In effect, Congress urged the Court to do
what it has done in this area before, i.e., to look to Supreme Court
cases that have been inconsistent and ad hac,n instead of giving
clear guidance on how the act ought to be interpreted.

Thercfore, this article examines the Supreme Court's general
approach to interpreting statutes that contain a "knowing', mew rea
and attenpts to identify how 42 U.S.C. $ 6928 mighr be
interpreted consistently with that line of cases. Distinct themes
emerge, though, when one examines the relevant precedent. For
example, n United States v. International Mincrals & Chemtcal
Corp.,z3 tlrc, Court interpreted a similar provision consistent with
a presumption that ignorance of the law is no defense. More
recently, however, in Liparota v. United Sta.tes,u the Court
ignored the presumption that ignorance of law is no defense and
found more persuasive the argument that criminal conduct must be
premised on a finding of culpability.

This article addresses the lension between those two
background assumptions of the criminal law and analyzes how they
play out in a 42 U.S.C. $ 692S prosecution.25 It argues that in
light of char developments in the criminal law over the past
several decades, the claim that ignorance ofthe law is no defense
is grossly exaggerated and is a much less useful guide to
interpreting criminal statutes than the abiding notion that criminal

20. Mckalv. United States,498 U.S. 103, LL4-LS (t990\see discussion
infra notes 255-84 and accompanying text.

2L. Sc discussioninfra notes 286-358 a4d accompanyrng text.
22. Sec discussion inlra notes 293-365 and accompanying text.
73. Urited States v.International Minerals & Chemical Corp., WztJ.

s. 558, 563 (1971).
24. Liparota v. United States, 471 U.S. 4L9,434 (199t.
25. 5c discussion infra notes 359-93 and accompanying text.
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liability should be conditioned on blameworthy conduct.26

In the past, Congress has been unable to codify federal

criminal law.? But in light of its repeated inability to'draft
clearly worded statutes and to debate coherently the complex
problems addressed in federal courts, Congress should attempt thg

less onerous task of adopting a general culpability provision.28

To demonstrate the soundness of such an enterprise, this article
discusses how a provision like Model Penal Code g 2.02 would
have made more coherent and principled the lower courts' job in
the relevant cases.

Finally, this article challenges the common assumption that
strict liability is necessafy to protect the environment. Failing to
allow a defendant to negate knowledge of a permit requirement
may impose criminal liability on a defendant lacking a culpable
state of mind.2e In light of the wide array of enforcement devices

in modern federal regulatory schemes, the federal government can

pursue the legitimate goal of protecting the environment without
criminalizing non-culpable offenders. 30

U. 42 U.S.C. $ 6928 oF rHE Rrsouncr CoxsrnverloN AND

REcovERY Acr (RCRA)

Originally enacted in 1976, the Resource Conservation and

Recovery Act has been described as the "primary statute regulating
hazardous waste."3l Congress designed a'lcradle-to-lrave"
system to manage and monitor hazardous waste. Specifically,
RCRA regulates the creation, storage, transportation and disposal

26. See discussion infra notes 359-93 and accompan]nng text.

n. See Louis B. Schwartz, Reform of the Federal Ciminal Laws:

Issues, Tactics and. Prospects, L977 DUKE L.I. L7t,17+82 (1977).

28. See, e.g., 5.I722,96th Cong., lst Sess. S 302 (1979) (attempting to
provide a general'culpability provision in a bill known as the Criminal Code

Reform Act of 1.979. This bill was never enacted). See discussion supra note

5 and accompanying text.
29. ,See discussioninfra notes 198-99,2N-47 and accompanying text.

30. ,See discussioninfra notes 394-42) and accompairying'text.

3I. ,See Starr, supra note 14 at 386; see also Fromm, supra note 18, at

8X-32.
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of hazardous waste.32

The prrty that creates the hazardous waste must notify the
Environmental Protection Agency (EPA) that it has created a
hazardous waste. The EPA gives the applicant an identification
number for manifesting purposes.33 'ffhe] manifest is the form
used to idartify the quantity, @mposition, origin, routing and
destination of hazardous waste during its mnsporhtion from point
of generatiur to the point of disposal, treatment or storage."s In
addition to the manifest system, a facility that "Eeats, stores or
disposes of hazardous waite" must obtain a permit establishing
standards fur handling hazardous waste.3s

RCRA also regulates transporters of hazardous waste.s
The firm thrt transports the waste !o a disposal site is required to
sign the manifest.3T It is also requirod to transport the waste only
to a facility that has secured the appropriate permit to dispose of
the waste.r That facility in turn must sign and return a copy of
the manifert to the original generator of the hazardous waste.3e
Early enfqrcement efforts under RCRA were primarily civil in
large part due to a lack of adequate resources and due to the lack
of significent criminal sanctions under the Act.e By the late
1970's fedcral offrcials and the public were made aware of "the
potential werity of the environmcntal danger resulting fiom
unscrupulous operators' illegal disposal of hazardous waste.'!4l
Highly publicized environmental disasters like Love Canal in
Niagara Falls, New York, and the Valley of Drums in

32. Fromm, supra note 14, at 825.
33. Strn, supra note 1.4, at 385-87.
Y. Stsr, supra note L4, at 386 n.17.
35. Rcsource Conservation and Recovery Act. A U.S.C. $

6e2s(dx2xA)
X. Strr, supra note 14, at 386 (observing that traqsporters of

hazardous wrte are also regulated by the Dept. of Transportation).
37. Id et387.
38. Id atffi.
39. M glt387.

N. McMurry supra note 14, at 113E.
4r. Id
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Shepardsville, Kentucky, increased pressure on Congress to act.a2

During hearings before Congress, for example, one federal official
testified that "[w]e do not know where the millions of tons of stuff
is going. We feel that the things that have turned up like the Love
Canal and Kin-Buc situation are simply the tip of the iceberg. We
do not have the capacity at this time really to find out what is
actually happening. "43

In 1980, Congress amended RCRA,44 as a partial response

to the increased concern about environmental risks.as The
amendments were largely "fine tuning" of RCRA's substantive
provisions.a6 The most significant change effected by the
amendments, in keeping with the increased public interest in
deterring contamination of the environment, was the increased

criminal sanctions for violations of the Act.al
RCRA provides for a wide array of enforcement devices,

including compliance orders, civil penalties, and injunctive
relief.aE The 1980 amendments added felony penalties which
committed the resources of the Justice Department and the FBI to
the detection and prosecution of environmental crimes.ae

According to Congressman Florio, "[o]ne of the things the Justice
Department is very interested in is getting the assistance of the FBI

42. See 12i CoNc. REc. H3345, 48 (daily ed. Feb. 20, 1980)

(statement of Mr. Florio).
43. Christopher Harris et al., Criminal Liability forWolations of Federal

Hazardous Waste Law: The Knowledge of Corporations and Their Executives,

23 WAKE FoREsr L. REv. ?fr3,?n6 (1988).
M. Solid Waste DisposalActAmendments of L980,Pub. L. No.'96-z{82,

94 Stat.233 (codified as amendedat42U.S.C. $$ 6901(a)-(d)(I992), 6928(d)
(Leez)).

45. See Comprehensive Environmental Respohse, Compensation and
LiabilityAct (Superfund),42 U.S.C. $ 9601 (1983); see also Harris, supra,note
43, at2M.

M. Harris, supra note 43, at ?-06.

47. Resource Conservation and Recovery Act of 1980, Pub. L. No.
96-42,94Stat. 233a (cl,dified as amendmentat42 U. S. C. S 6928(d) (t992));
see also Harris, supra note 43, at2ffi-07.

48. 42 U.S.C. S 6928 (1987) (current version at 42 U.S.C. S 6928
(re2)).

49. 126 CoNG. Rec. H3368 (dailyed. Feb.20, 1980) (statement of Mr.
Mikulski).
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in certain instances, especially interstate commerce. The FBI either
has an official pohcy or an unofficial policy of not becoming
involved in misdemeanors."50 Upgrading the penalty provisions
would conmit greater FBI resoures to "tracking down some of
these peo$. "5r

Congress made criminal a variety of actslsurrounding the
treating, storing, and transporting of hazardous waste.
Specifically, 42 U.S.C. $ 6928(d) provides:

Any person who --
(1) knowingly transports or causes to be
transported any hazardous waste identified or
listed under this subchapter to a facility which
does not have a permit under [relevant
p,rovisions of federal lawl . . .

(2) knowingly treats, stores, or disposes of any
tryecifiedl hazardous waste . . .

(A) without a permit under [relevant
provisions of federal lawl; or
(B) in knowing violation of any material
condition or requirement of such
permit . . .

rt.tt, upon conviction, be subject to a fine
. or imprisonment not to exceed two

years (five years in the case of a violation of
paragraph (1) or (2)), or both.s2

Congress rmended the penalty provision in 1984 to increase,the
fine and to provide for maximum terms of imprisonment 1not to
exceed two years (five years in the case of a violation of paragraph
(1) or (2))."t

Moreover in 42 U.S.C. g 6928(e), Congress added an

50. .Id (statement of Mr. Florio).
51. Id
s2. 42 U.s.C. $ 6e28(d) (t992).
53. Huardous and Solid Waste Amendments of L984, Pub. L. No.

98-616, 98 Stat. 3221,3257 $ 232(a) (codified as amended at 42 U.S.C. $
6e28(d) (le92)).
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enhanced criminal provision for a violation of 42 U.S.C. $ 6928(d)
if the actor not only violated the provisions of 42 U.S.C. $
6928(d), but did so with the knowledge that his violation "places
another person in imminent danger of death or serious bodily
injury A violation of 42 U.S.C. $ 6928(e) can result in
imprisonment of up to fifteen years and/or a fine of not more than
$250,000.55

ru. Trm CoNrrrcrrNc VIEws oF SEcrIon 6928(d)

42 U.S.C. $ 692S(d) has been the subject of dispute in
several circuits. The Third, Fourth, Fifth and Ninth Circuits have
interpreted the meaning of 42 U.S.C. $ 6928(dX2)(A), making it
criminal if a person "knowingly treats, stores, or disposes of any
hazardous waste . . (A) without a permit . .156 The
Eleventh Circuit has construed 42 U.S.C. $ 6928(d)(1), making it
a crime for a person to knowingly transport hazardous waste "to
a facility which does not have a permit The various
circuits have taken inconsistent approaches on the question relating
to mens rea; Three distinct positions have emerged on what the
actor must know or how far down the sentence the knowledge term
runs.5E

A. United States v. Johnson & Towers

ln Ilnited States v. Johnson & Towers, Inc.,ss the corporale

54. 42 U.S.C. $ 6928.
'5s. 42 U.S.c. $ 6928(e).
56. 42 U.S.C. $ 6928(dX2XA). See United States v. Johnson &

Towers, lnc, 742 F.Zd 62 (3rd Cir. L984), cert. d.enied sub nom. Angel v.

United States,469 U.S. 1208 (1985); United States v. Dee,9L2F.2d74L (4th
Cir. 1990), cert. denied, 111 S. Ct. 1307, 1307-08 (1990); United States v.

Sellers, 926F.2d 410,41+L5 (5th Cii. 1991); United States v. Hoflin, 880 F.2d
1033 (9th Cir. 1989), cert. denied,493 U.S. 1083 (1990).

57. . 42 U.S.C. S 6928(dX2) (A); see United States v. Hayes Int ' I Corp.,
1ffi F.zd r49E, 1504 (1lth Cir. 1986).

58. Liparota v. United States, 471 U.S. 419,42$25 n7 (1985).
59. United States v. Johnson & Towers, lnc.,74I F.2d 62 (3rd Cir.

t9M), cert. denied sub nom. Angel v. United States, ,169 U.S. 1203 (19St.
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defendant owned a facility where its employees repaired large
molor vehiclcs. That activity generatcd industrial waste governed
by RCRA.o Johnson & Towers employees drained waste
chemicals into a holding tank, but then pumped the hazardous
waste into Prrker's Creek, a tributary of the Delaware River. The
corporation had neither applied for nor obtained a permit to do, as
required by RCRA.6I

A gmnd jury indicted the corporation and two employees, a
foreman ard a service milrager in thc trucking department. The
two employees were alleged to have "'managed, supervised and
directed a $bstantial portion of Johnson & Towers' operations .

. . including those related to the treatment, storage, and disposal
of the hazardous waste and pollutants' and that the chemicals were
discharged by 'the defendants and others at their direction.''62

The district court dismissed the alleged violations of 42
U.S.C. $ 698(d) on the ground that RCRA's criminal provisions
apply only to "owners and operators' of a facility.63 The Third
Circuit reversed the district court's order and held that42 U.S.C.
$ 6928 applled to "any person," including employees.s It did so

based on thc plain language of the Act and on the view that a mole
limited application of the Act would undermine RCRA by
exempting employees who are responsible for handling regulated
material.65

Becaucc the court remanded the case for trial on the section
6928(d) vidations, it also addressed ttrcmew rec question in order
to guide the lower court's interpretation of the Act.6

As derreloped in morc detail below,67 the Third Circuit's
interpretation of the mens rea term is appropriate in ligtrt of the
many peoplc who might otherwise be found in violation of the Act
withorrt significant culpability. In other words, limiting the term

Id- tt 63-64.
Id. at 664.
Id.
Id
Id. tt ffll. .

Id- rtt(f7.
Id,
Sec discussion infra notes 240-47 and accompanying,teg.,

60.
61.
62.

63.
il,
65.
66.
67.



198 TUIANE ENWRONMENTAL IAw JOURNAL [Vol. 6

"person" to owners or operators would have guaranteed that the
defendant would be in a position to know about the permit
requirement and to make a reasoned business decision about
procuring a permit. By expanding the term "persoo,"68 the court
left open the possibility that lower eschelon employees, acting
under orders of supervisors, could be found guilty even though
they had no reason to know that a permit was required and that
one was not procured.

On the mens rea question, the government argued that dl it
had to prove was that the defendant is a "person," that the
defendant handled hazardous material, and that no one had
obtained a permit for the disposal or treatment of the waste.6e

In fact, the government's position was draconian. The key
provision, 42 U.S.C. $ 6928(dX2), provides that a person is guilty
if he "knowingly treats, stores, or disposes of any hazardous waste

Under the government's view, the term "knowingly,"
an adverb, would modify the verbs, "treats, stores, or
disposes."7l Presumably, almost anyone who treated or disposed
of a substance would be engaging in conduct of which he was
aware. He might not know the nature of the substance, but that
would not be required under the government's interpretation of the
Act. A second example demonstrates how extreme the
government's position was. A defendant might be storing an
object without any knowledge of its nature. An employee at a
large facility may not know that drums of hazardous waste are
stored on the facility at all. But under the government's
interpretation of the Act, the defendant would be guilty as soon as

he knew that he was storing an object which, coincidentally,
turned out to be hazardous waste.

Under the government's view, the sweep of the Act would be
broad indeed. In the hypothetical suggested above a large
corporation might have any number of employees who had
responsibility for storing hazardous waste. They might be aware

68. fohnson & Towers,741.F.zd at 665 (defining "person" to be that as

provided in 42 U.S.C. $ 6903(15), a broad definition).
69. Id. at 667.
70. 42 U.S.C. $ 6e28(dx2).
7L. fohnson & Towerc, 742 F.2d, at 667.
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that somefting was being stored, but might have no idea what the
substance was and might not even have any reason to inquire.

Because the Third Circuit believed the term "knowingly"
would be superfluous if it modified only "treats, stores, or
disposes," it concluded that "[a]t a minimum, the word
'knowingly' . . . must also encompass knowledge that the waste
material it hazardous. "2

To that point, the Third Circuit's analysis has not produced
significant disagreement.T3 What followed though has proved to
be the moot difficult issue of statutory construction. The lower
court had dready found that there was no requirement that the
actor had to know that he was "acting without a permit or in
violation of the law."74 Conceding that the Act was a public
welfare statute, the court correctly concluded that fact is not
dispositivc on whether Congress intended to impose a mens rect

requiremont.Ts Instead, it looked at the parallel provision of the
Act, that is, subsection 42 U.S.C. $ 6928(d)(2XB) which
specifically provides that a person must knowingly treat hazardous
waste "in knowing violation of any material condition . . . of such
permit."76 It argued that it would be arbitrary to treat violators
under subrections (A) and (B) differently. The court reasoned that
Congress could not have intended to hold criminally liable those
persons who acted when no permit had been obtained irrespective
of their lmwledge but not those persons who acted in violation of
the terms of a permit unless that action was knowing.'1

' Thul, the court concluded that "knowingly" attached to the
requirement of having a permit under section 6928(dX2XA).

72. M at 68 (relying on United States v. Int'l Minerals & Chem.
Cotp, 402 U.S. 558, 56364 (1943)).

73. United States v. Hayes Int'l Corp., 786F.2dL499,15A6 (11th Cir.
!9K); see dro United States v. Dee,9L2F.2d741",745-6 (4th Cir. l99O),cert.
denied,1.L1 S. Ct. L307 (1990); United States v. Sellers, 926F.2d 410, 4L6 (5th
Cir. 1991); United States v. Hoflin, 880 F.2d L033, 1039 (9th Cir. 1989), cen.
denied,493 U.S. 1083 (1990).

74. trolnson & Towers,74LF.zd at 668 (summarinng the conclusions
of the District Court).

75. Id- But see Hansen, supra note L8, at 1.004-70.
76. 42 U.S.C. $ 6e28(dX2XB).
TI. lolnson & Towers.74lF.x at 668.

1S
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Specificallyr on that reading, the government had to prove more
than the fact that the defendant knew that his employer stored or
disposed of waste that he knew to be hazardous. It had to prove
that the defendant knew that his employer was required to have
and did not have a permit.?8

Johrcon & Towers is not without ambiguity. For example,
in separate sections of the opinion, the court characterizes its
holding in different ways. Thus, when first summarizing its
holding, the court stated that an employee "can be subject to
criminal prosecution only if [he] knew or should have known that
there had been no compliance with the permit requirement . . .

.tt7e But in concluding, the court, stated that ttre district couft
must instruct the jury that the defendant must have actual
knowledge.Eo The court also created potential confusion both by
holding that the govemment must show that the defendant knew
that a permit was required,Er but also asserting that "under certain
regulatory statutes requiring 'knowing' conduct the government
need prove only knowledge of the actions taken and not of the
statute forbidding them. "82

Especially in light of the court's conclusion that the Act
applied to any person who treated, stored, or disposed of
hazardous waste, the court's conclusion that the term "knowingly"
would attach to all of the material elements of the offense serves
as a reasonable limitation on the possible applications of the Act.
Specifically one might envision any number of corporate

78. Id at ffi9. Sloviter, J., writing for the majority, argued that the
government's burden was lowered. However, the court characterizes the
knowledge requirement differently, id. See, e.g, id. at ffi4-65, holding that
'should have known" is the standard where defendant is an employee.

79. Id- at 665 (emphasis added).
80. Id at 664. The Supreme Court has noted that knowledge requires

subjective awareness. ,See Turner v. United States, 396 U,S. 3g8, qt6 n.Zg
(1970). Not all courts make that distinction; see also Director of Public
Prosecutions v. Smith, 1961App. Cas. 290, 327 (L960); ALr, MoDEL PENAL
CoDE g 2.02 commentary at 2i4 (1981 (discussing Director of Pubtic
Prcsecutiont v. Smith, T%1 App. Cas. 290 (1%0).

81. fohnson & Towerc,741F.2d, at 669.
82. Id. at 669 (citing United States v.Intrl Minerals & Chem. Corp.,

,m2 U.S. 558, 563 (1971)).



1993I DOES CWPABILITY MATTER? 2AI

employees who literally treat, store, or dispose of hazardous waste
whose corduct is not culpable. For cxample, a for.klift driver who
stacls druns of hazardous waste in violation of the law has done
nothing bhmeworthy unless he has rtzson to know that his conduct
violates tb law.t3 In many instances, the handling of hazardous
waste is saially accepted conduct -- for example, Congress has
not outlaurcd generation of hazardous waste. Indeed, Congress has
made sonF treatment and handling of hazardous waste entirbly
legal as lmg as it is done within the terms of a permit.&

Johrwn & Towers'interpretation of 42 U.S.C. g 6928:does
require thc government to establish individual culpability in that
the actor hnd to be aware ttrat his conduct was in violation,of the
law. At thp same time, the court underscored that, as is often the
case in a regulated industry, a jury is entitled to infer that a person
in a position of responsibility is in fact aware of regulations and
can disbelicve that person's denial of knowledge.ls

B. Unitd Staes v. Hayes International Corp. :

In United States v. Hayes lwernational, Corp.,'o the
corporate defendant operated an airplane refurbishing plant. The
company gcnerated two waste products covered by the Act, jet fuel
drained from planes on which work was to be performed, and a
mixture of solvents and paint resulting from the cleaning of spray
paint guns with solvents.8T

In l9El, defendant L.H. Beasley, a Hayes International
employee, contracted with an employee of Performance
Advantage, fnc., a "recycler," to remove the hazardous waste.
Perforrnarp Advantage agreed to pay Hayes International twenty
cents a gallon for the jet fuel and lo iemove the solvent-paint rnix

83. hoponents of strict liability genelally recognize that the offenr*er
is not culpablc, but seek to justi$ punishment on other utilitariin,groulds.
,See discussim infra notes ?53-54,394-41and accompanying text. , ' r i

. 84. 42 U.S.C. $ 6925. ., ;,

85. Iotnson & Towen,741F.2d at 669 (citing Int,l Minerals, 402 U.S.
at 569). ;

86. Ulited States v. Hayes Int'l Corp., 7S6F.Zd 1499 (11thiCir. 1986),
W. .Id at 1500. .1': '
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free of charge.88

fack Hurt, the Performance employee who negotiated the
purchase of the jet fuel, apparently told Beasley that he would take
away some of the paint waste to determine whether it could be
converted into fuel.se He later told Beasley that Performance did
not want the waste, but Beasley stood pat on the original deal.eo

Performance continued to accept the paint waste, but illegally
disposed of it. Government officials found about six hundred
drums deposited at seven iltegal disposal sites in Georgia and
Alabama.er

A grand jury indicted a number of individuals, including
Beasley, and the corporate defendant, Hayes International.e
Hayes International and Beasley were charged with violating both
42 U.S.C. $ 6928(dX2)(A), makirrg it unlawful to knowingly rreat,
store, or dispose of hazardous waste without a permit, and 42
U.S.C. $ 6928(dX1), making it unlawful for a person to
"knowingly transport[] any hazardous waste identified or listed
under this subchapter to a facility which does not have a permit
under [other provisions of RCRA]."e3 The district court directed
a verdict of acquittal on rhe 42 U.S.C. $ 6928(dX2)(A) charge at
the close of the government's case.q It also set aside the jury's
verdict on the 42 U.S.C. $ 6928(d)(1) count of the indictment and
granted a verdict of acquittal.es The Eleventh Circuit reversed
the district court's judgment of acquittal.%

The issues on appeal related to RCRA's knowledge
requirement.e The court addressed whether the term
"knowingly" attached to the different elements of 42 U.S.C. g

6928(dX1). It first found that the statute did not require a showing

88. Id. at 1500-01.
89. Id.
90. Id. atL506.
9L. United States v. Hayes Int,l Corp., 786F.Zd 1499, t50t (l1th Cir.

1e85).
92. Id
e3. 42 U.S.C. $ 6e28(dx1).
94. Hayes Int,l,786 F.2d at 1501n.2.
95. Id. at lS0[.
96. rd.
97. Id. atL50L.
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that the defendant knew of the regulations.eE But it did hold that
the defen&nt had to know of the "1rcrmit status" of the facility to
which it trursported hazardous waste.s Thus, according to the
Eleventh Circuit, to prove a violation of 42 U.S.C. $ 6928(dX1),
the government must prove that the 'defendant lanew what the
waste was (here, a mixture of paint and solvent), and that the
defendant knew the disposal site had no permit."rm The
government did not have to prove that the defendant knew that a
permit wal required. ror

The Eleventh Circuit began its analysis with the relevant
legislative history.l@ As developed in more detail below, the
legislative history is singularly unilluminating.ro3 In a joint
report of both houses, the Conference Committee had little to say
about the mens rea rc4uiireA under the Act. The Committee
summed up its views as follows:

The state of mind for all criminal violations under [the
Act] is "knowing." The conferees have not sought to
defirrc "knowing" for offenses under subsection

t69281(d); that process has been krt tu the courts under
general principles ." rM

The conference report disclaimed that it was defining
knowledge.rs Technically, the problem before the court in
Hayes Intcmational and Johnson & Towers is not a question of
definition of the term. Instead, it is a question of, in the words of
the Suprante Court, how far down the sentence the term

98. .Id, at 1503.
gg. United States v. Hayes Int'l Corp., 786F.2d l4gg, L504 (l1th Cir.

1e85).
100. Id. at L505.
101. Id- at1503.
L02. Id atL502.
103. ^ice discussion infra notes 25684 and accompanying text.
lM. H.R. Rep. No. L444, 96th Cong., 2nd Sess. 39 (1980), repinted in

1980 U.S.C.CA.N. 5019,5038 note to $ 3m8(0 (emphasis added).
105. H.R. Rep. No. L444, 96th Cong. 2nd Sess. 39, repiued in 19ffi

u.s.c.cAN. 501.9, 5038.
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"knowingly" runs.16 Nonetheless, the best guidance offered by
the Conference Committee is that uncertainty about the mcns rea
term should be resolved by resort to general principles.lo

The Eleventh Circuit recognized the difficulty in resorting to
the relevant Supreme Court precedent.r$ It reviewed a number
of the leading cases on point and placed reliance on United $aes
v. Internatiotwl Minerals & Chemical Corp.'n There, the
Supreme Court construed a statute which provided that it was an
offense to "knowingly violat[e] a regulation.urro According to
the Eleventh Circuit, International Minerals "held that knowledge
of the regulation was not an element of the offense; the use of
"knowingly" in the statute referred only to the defendant's
knowledge that the materials being shipped were dangerous."rrr
The court was certainly correct that Internntional Minerals was
relevant to its inquiry. But as developed in more detail below,rr2
Internntioral Minerals' precendential value was eroded by the
more r@ent deision in Liparota v. United Steres,rr3 a decision
in which the Supreme Court interpreted similar statutory language
(making it an offense for a person to "knowingly use . . ; [food
sampsl in any manner not authorized by the
regulations,")ttn to require proof that the defendant knew that his
conduct was unauthorized.rrs The Eleventh Circuit distinguished
Liparota on linguistic grounds. It found thatT U.S.C. $ 2024OX1)
made specific reference to "regulations" as an element of the

106. Liparota v. United States, 471 U.S. 419, 42+25, n.7 (1985)
(quoting WAYNE R. I,eravs & AusnN W. Scorr, JR., CRTMTNAL I"Aw g 27
(lst ed. Ln4).

tffl. 126 CoNc. Rnc. H335, 3368 (daily ed. Feb. 20, 1980).
108. United States v. Hayes Int'l Corp., 786F.2d 1499, 1502-03 (11th

Cir. 1986).
109. Id at 1502 (quoting United States v. fnt'l Minerals & Chem.

Corp., 402 U.S. 558, 565 (1971).
110. Int'l Minerals, 402 U.S. at 560.
111. Hryes Int ' l, 786 F.2d at 1502 (quotin g Int ' I Minerals, 402 U.S. at

56t.
112. See discussion infra note 340-54 and accompanying text.
ll3. Liparota v. United States, 471 U.S. 419 (1985).
rr4. 7 v.s.c."mz4 $99z).
115. Liparota,47l U.S. at 419.
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offense, unlike 42 U.S.C. $ 6928 which makes reference to the
permit requirement but not to "reguletions."rr9 It also found that,
unlilce 7 U.S.C. $ 2024OXl), 42 U.S.C. $ 6928(d) is a public
welfare stahrte.rrT

The court did frnd that the government must prove that the
defendant tnew whether the facility had a permit; uttni

congressiornl purpose indicates knowledge of the permit status is
required. The precise wrong Congress intended to combat through
[42 U.S.C. 0] 6928(d) was transportation to an unlicensed facility.
Remo-ving the knowing requirement from ttris element would
criminalize innocent conduct

At this juncture, Hayes Internarional deviated from the
approach taken by the Third Circuit in Johraon & Towers. The
Third Circuit specifically required a showing that the defendant
knew that 6c company had to have a permit and that, in fact,,it
did not have one. The Eleventh Circuit found only that the
government had to show that the defendant knew that the company
to which hrzardous waste was transported did not have a permit,
not that it was required to have one.rre

The Eleventh Circuit found that criminal liability under
RCRA did not require knowledge of the regulation because 42
U.S.C. $ 6928(d) is a public welfare statute and, therefore, "it is
completely fair and reasonable to charge those who choose to
operate in such areas with knowledge of the regula8ory
provisions.'rm The Eleventh Circuit insisted, however, that the
government must establish that the defendant knew that the facility
had no pennit. It did so because to hold otherwise would Ue to
criminalize innocent conduct.r2r Its example demonstrates one
instance whcre innocent conduct might be criminalized: "for
example, if the defendant reasonably believed that the site had a

L16. United States v. Hayes Int'l Corp., 7ffiF.zd 1499, L503 (llth Cir:,
1e86). .

rL7. rd
118. .Id, at 1504.

ltg. /d at 1504-05.
120. Id, at lfi3. :

l2l. Udted States v. Hayes Int'l Corp., 786F.2d 1499, 15{4 (llth:Cir.
19S6). ,
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permit, but in fact had been misled by the people at the site . . .

.t122

The only way to give coherence to the Eleventh Circuit's
position (i.e., that the Act must be read to avoid criminalizing
innocent conduct and so must be read to require that a defendant
knew that the facility lacked a permit, but that a defendant does
not have to know that a permitls required)lts is to engage in the
court's presumption that anyone in the business must be aware of
the regulations.ru

In some areas of the law, such a presumption certainly makes
sense. For example, the common law's traditional resistance to
recognizing ignorance of the law as a defense may at least in part
be explained by our unwillingness to believe a suspect's claim that
he was unaware that theft or robbery was illegal.l2s There, an
irrebuttable presumption arises that the defendant knew the law
would be logicat. It is less clear that such a presumption should
be, in effect, irrebuttable in the area of environmental law.r26
The Eleventh Circuit did not give examples of whether innocent
conduct might be criminalized if the government need not prove
the defendant's knowledge of the permit requirement. But such
examples are not hard to come by. In light of the broad meaning
of the term "person,"lu for example, a recently hired truck
driver with little or no training about industry regulations may
violate the act by knowingly transporting what he knows to bL
hazardous waste and when asked, he may know that he has not
inquired whether the facility has a permit.r2s It is doubtful that
such a person should be presumed to know that a permit is
required. Hence, under the Eleventh Circuit's approach, it is not

122. Id. at L504
123. Id.
LU. Id. at L503 (insisting that its reading of RCRA is consistenr with

fairness, as well as with congressional intent).
125. See People v. O'Brien, 3LP. 45 (Cal. 1892); see also Gr-Al.rvrLLE

WrLLrAMs, CruM[.rAL l"ew: Tne GBNeRar- PART, g t02at29L (2d ed. 1961).
L26. 

^See discussion inlra notes 366-90 and accompanyrng text.
tn. United States v. Johnson & Towers, 1nc.,74LE.2d62,664-65 (3d

Cir. 1984), cert. dcnied sub nom. Angel v. United States,469 U.S. 1208 (19S5).
1?8. Hayes Int'1,786 F.2d at 1504 n.6.
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hard to corrceive of examples in which morally innocent conduct
might well be criminalized by holding that knowledge of tbe
permit requirement is not an essentid element of the offense;r2e

Bothlohnson & Towers andHcyes Internatiotul underscored
that the government's burden of proof was hardly insurmountrable,
given the vrriety of inferences that ttrc jury would be permitted to
draw based oo, for example, the failure to follow cerain
procedures.rs Proof of knowledge of the requirement of having
a permit would be subject to similar proof. For example, the jury
would almost certainly be entitled to infer knowledge of the
regulation from the fact that a person has a position of
responsibility in a regulated company.r3l Instead, the position of
the Eleventh Circuit treats knowledge of the regulation as an
irrebuttable presumption.r32 Treating it merely as an inference
would not rignificantly impair environmental interests because the
inference uould most likely be convincing when the defendant was
in a positiur of control.

C. United Staes v. Hoflin

ln United Stues v. Hffin,t33 Douglas Hoflin, the Director
of Public Works Department for Ocean Shores in Washington
state, was convicted on one count of aiding and abetting the
disposal of hazardous waste in violation of 42 U.S.C. $

129. One reason might be that we can trust prosecutor's discretition
to avoid brirying charges against non-culpable offenders. See Lambert v.
Californi4 355 U.S. 225,2n (1957) (Frankfurter, J., dissenting); Apart from
the questionrble merit of that argument generally, it seems especially
questionable in this context because of the political interest in using the
criminal law to combat environmental degradation. See, e.g, Fromm, supra
note 18, at8?2.. Ifansen, supra note 18, at 987 n.1.; McMurry, supra note 14,
at tL4A-44;Stzrr, supra note 1d at 380-81.

130. Hayes Int'1,1ffi F.2d at l"50zt-05 n.8.
I3L. bnpare with l*lnitedstates v. Int ' I Minerals & Chem. Corp., 4O2

u.s.558, 565 (L97t).
I32. Hayes Int'l,7fl6 F.2d at t502-03.
L33. United States v. Hoflin,880 F.2d 1033 (9th Cir. 1989), ce1y. denied,

110 S. Ct. 11€ (1ee0).
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6928(dX2)(A).t* The charge arose out of his responsibility for
supervising the community's roads.

During a seven year period, Ocean Shores purchased 3,500
gallons of paint for painting roadways. At one point in 1982,
unused paint was stored indoors in one of the department's
buildings. The fire marshal ordered ttrat the drums be removed
and stored outdoors.l3s

The government's proof at trid amply demonstrated that
Hoflin knew that the liquid was flammable. For example, the
shipping documents and the drums both indicated that the material
was flammable.ls For at least one shipment, Hoflin signed the
bill of lading which identified the contents as flammable
liquid.r3T

Despite that knowledge, Hoflin ordered the public works yard
cleaned up and the excess paint buried at the community's sewage
treatment plant. The director of the plant warned him that to do
so would be in violation of the law.r3t Hoflin then directed one
employee to transport the drums to the treatment plant and another
to bury the drums.r3e

ih" dit".tor of the treatment plant reported the incident to an
official of the state Department of Ecology, who in turn reported
it to the F.PA.r40 The EPA's investigation uncovered fourteen
drums buried on the premises, ten of which contained liquid.

L34. Defendant-Appellant's Opening Brief at 1, 'United States v.
Hoflin, 880 F.2d 1033 (9th Ch. 1989) (No. 86-3071), cert. denied,1L0 S. Ct.
1143 (1990). Hoflin was also charged with a felony violation of 42 U.S.G $
6928(dX2XA) for conspiring with others tq dispose of .hazardous waste
without haoit g obtained a permit from the EPA and convicted of a
misdemeanor for virilation of 33 U.S.C. $ 1319(c)(1) for aiding and abbeting
the burial of sludge.

135. Hoflii,880 F.2d at 1035 (demonstrating defendant's knowledge
of flammability).

l%. Brief for the Appellee at 8, United States v. Hollin,880 F.2d 1033

(9th Cir. 1989) (No. 86-3071), cert. denied,110 S. Ct. 1143 (1990).
I37. Id at7.
138. Id. at9.
139. Id
[40. Id. at 6-7
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Paint had lerked out of several drums urd had penetrated the
soil.rar

Hoflin rdmitted that he knew thet the diposat of hazardous
waste was rqulated by a permit system under an environmental
agency. His defense was based on a claim that he did not know
that the faffic parnt, especially the solidifred parnt, was
hazardous.la2

Hoflin rppealed his conviction based on the Eial court's
refusal to give his proposed jury instructions on the necessary
elements of 12 u.s.c. $ 6928.143 He submitted the following
jury instructbn:

To estSlish the crime charged, the government rnust prove
four elcrnents beyond a reasonable doubt:

1. That the defendant knowingly disposed of
certain material;

2. That he did so knowing the material was
'hazardous waste;"

3. That the defendant acted knowing that the burial
of these materials required a permit from. the
Environmental Protection Agencyi and

4. That he knew no permit had been obtained.l4

In most details, Hoflin was rqluesting a jury instruction consistent
with the holding in Johnson & Towers.tas

The Ninth Circuit rejected Hoflin's claim.r6 It found that
the, statutory language was unambiguous.laT , It based its

l4l. Brif for the Appellee at 10, United States v. Hofli4 SS0 F.2d
1033 (9th Cir. 1989) (No. 85-3071), cen. denicd. 110 S, Ct. L1.43 (1990). 

:

142. Id. rrtll.
L43. . United States v. Hoflin, 880 F.2d 1033,1037 (9th Cir. 1989), ce$

denied,ll0 S. G. 1143 (1990).
144. Unitcd States v. Hoflin, 880 F.2d 1033, 1039 (gth Cir. 19f39), cerL

denied,110 S. CI. 1143 (1990).
145. Id. et 1037. The only differcnce between the instructions

requested n lloflin and lohnson & Towerc is that Hoftin added a specific
reference to thc EPA:

146.. Id et 1038.

147. Id rt1037.
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argument on the fact that 42 U.S.C. $ 6928(d)(2XA), the offense
with which Hoflin was charged, contained the term "knowingly"
in subsection (2), but not in subsection (A).tut By contrast,
subsection (2XB) contains the term "knowing."lae Thus, if a
person is charged under 42 U.S.C $ 6928(d)(2XB), the
government must prove that, he knowingly treated a hazardous
waste (B) in knowing violation of a material condition of a permit.
A person who "knowingly" treats a hazardous waste is guilty
under subsection (A) merely if the act is done without having
obtained a permit. That is, the Ninth Circuit found that neither
knowledge of the permit requirement or that of the fact that no
permit had been obtained was an element of the offense.l5o

The Ninth Circuit found that the Act's language did not
support contrary result. "To read the word 'knowingly' at the
beginning of section (2) into subsection (A) would be.to eviscerate
this distinction [between subsections (A) and (B)]. Thus, it is
plain that knowledge of the absence of a permit is not an element
of the offense defined by subsection (A)."r5r

The court specifically rejected the Third Circuit's approach
in Johnson & Towers.ts2 It did so largely on its finding that the
statute was unambiguous: "Had Congress intended knowledge of
the lack of a permit to be an element under subsection (A) it easily
could have said so. It specifically inserted a knowledge element
in subsection (B), and it did so notwithstanding the 'knowingly'
modifier which introduces subsection (2;."tsr Johwon &
Towers' approach, according to the Ninth Circuit, would make the
knowing term in (B) surplusage.r54

Despite its conclusion that the meaning of the language was
plain, the court also found that its reading of the Act was
consistent with the underlying pu{pose of RCRA. It found that the

Id. at1037.
42 u.s.c. $ 6e28(dx2)(B).
Hoflin,880 F.2d at L038-39.
Id. atL037.
Id at t03f..
Id.
Id.

14t|.

149.
150.

151.

t52.
153.

L54.
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Act was, ia effect, a public welfare measure.l5s

Unlib the Third Circuit in Johnson & Towers, the Ninth
Circuit fqurd that its interpretation, distinguishing between
violators charged under subsections (A) and (B), was not illogical.
It found rational a distinction between handlers of hazardous waste
who had obtained a permit but who were acting in violation of its
conditions rnd those who had not notified the EPA that they were
handling lnzardous wasle at all.156 In effect, it found a handler
of hazardqrs waste who did not notify the government more
culpable bcause the failure to do so makes it that much msre
difficult fr the agency to perform its obligation.rsT

The Ninth Circuit agreed with Hoflin's contention that the
government must prove that "the defendant knew the material
being disposed of was hazardous.'rs8 The court found that
"knowingly" modified not only "treats, stores, or disposes of," but
also hazardous waste.lse The charge given by the trial court
stated that the jury had to find that the defendant "knew the
chemical waste had the potential to be harmful to others or to the
environment."lm Although that charge did not state explicitly
that the defendant had to know that the substance was hazardous,
the court found that the instruction conveyed the idea
sufficiently.16r

D. llnitd States v. Dee

In 1990, the Fourth Circuit followed the lead of the Nilth
Circuit in llnited States v. Dee.t62 There, the government

charged engineers, civilian employees of the United States Army,

155. United States v. Hoflin, 880 F.2d 1033, 1038 (9th Cir, !989), cert.

d,enied,110 $. Ct. 1143 (1990).
156. Jd at 1038-39.
r57. Id.
158. Id. at1039.
159. Id-
160. United States v. Hoflin, 880 F.2d 1033, 1039 (9th Cir. tg$), cert

denied,110 S. Ct. 1143 (1990).
161. Id
162. United States v. Dee,9!2F.2d74L,745-M (4th Cir. 198f,/),cet.

dcnied,111 s. cr. 1307 (1990).
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with multiple violations under the RCRA. The defendants headed
departments at the Aberdeen Proving Ground in Maryland.r63
That facility had a RCRA permit, but the defendants permitted the
storage of the hazardous waste in an arca not covered by the
RCRA permit.rs

The Fourth Circuit did not engage in extensive analysis of the
statutory construction problem.,. It.rested,the decision largely on
the now familiar citation to Internaiorwl Mircrals to the effect that
"ignorance of the law is no defense,ol65 and on the Eleventh
Circuit's holding in Hayes lwernatiorul and the Ninth Circuit's
holding in Hoflin.r6 As in Hoflin, the Fourth Circuit held that
the government has to establish only uknowledge of the general
hazardous character of the wastes."r67 ln Dee, the trial couft
instructed the jury incorrectly that the government had to prove
that the defendants knew that the substances were chemicals, not
that the chemicals were hazardous. The court found the erroneous
instruction harmless. l6t

E. United States u, Bapank (Houston), Inc.

In 199I, the Fifth Circuit upheld the conviction of a
corporate defendant on two counts of improper storage of
hazardous waste in violation of 42 U.S.C. $ 6928(dX2)(A) and
reversed the district court's grant ofjudgments of acquittal in favor
of two individual defendants on the two RCRA counts.r@
Baytank, a bulk liquid chemical storate facility, and the individual
defendants, an executive vice president and a safety manager,rTo
violated 42 U.S.C. $ 6928 by storing hazardous waste at Baytank's

163. Id. at743-44.
L&. Id. at743.
165. Id. at745 (citing United States v. Int'l Minerals & Chem. Corp.,

lm2 U.S.558,563 (1971).
t6f.. Id.
167. Llnited States v. Dee, 912F.2d,74't,745 (1990), cen. denied,LLI

s. ct. 1307 (1990).
168. Id.
L69. United States v. Baytank, 9yE.2d 5W,602 (ath Cir. 191).
L70. Id at603.
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facility in Scabrook, Texas, a facility without a permit as required

by RCRA.- 
On apeal, Baytant challenged the exclusion sf a requested

instruction that the jury had to find not only that, the EPA had

identified the particular waste as hazardous, but also that the

defendants knew that fact.rTr Consistent with Hoflin, the lower
court did instruct that the prosecutor had to prove that the

defendants knew that the waste was hazardous.rT2 In light of that
instruction, the Fifth Circuit rejected Baytank's claim that an

innocent pcrson might be convicted of a felony under the
government's theory of the case.t73

The Fifth Circuit characterized Baytank's'claim as a defense

of ignorarre of law and relied on International Mincrak' narrow
reading of the mens rea requirement in cases involving dangerous
subsancesrTa It also relied on the result reached in other
circuits to mpport its conclusion that "knowledge" does not attach

to the frt that the EPA has classified the substance as

hazardous.l?5
In rdief on Hayes International, the court distinguished

Liparota. The Fifth Circuit found Bayankts propo$ed

interpretatbn less readily suggestcd by 42 U.S.C. $ 6928's
statutory hnguage than the language involved in Liparon.us
The Fifth Circuit also relied on the srggestion in dicta in Lipgrcta
that offerucs involving the, community's health and'safety are
public welfare offenses, in which case the more begru{ging
statutory rnalysis in International Mincrals controls.lT Finally'
it declined to follow Johnson & Towers'contrary suggestion that
knowledge of the regulations is an essential element of a RCRA
offense.l?8

Thug after eight years of litigation in several federdl circuits,

l1t. Id. at 612.
172. IA

774. United States v. Baytank, 93/ F.?A 5w, ffiz (4th Cir; 1991)'

175. Id, specifically relyiag on Hofiin, Dee, and Hayes Int'|.
176. Id at6L3.
177, Id ,, .r ",:
r78. Id
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three distinct interpretations of 42 U.S.C. $ 6928 have emerged.
The Fourth and Ninth Circuits interpretation, which is the most
restrictive, requires only that the defendant know that the substance
is hazardous.lTe The Eieventh Circuit requires no showing of the
defendant's knowledge that a permit must be secured, but does
require a showing of defendant's knowledge that no permit has
been secured.rso The Third Circuit requires the additional
knowledge of the permit requirement,rsl

IV. Tnr AppnopRrATE SrBps to CoNsrRue e Stenrrn

All of the courts that have considered the construction of 42
U.S.C. $ 6928 have implicitly agreed on the appropriate steps of
the court's inquiry.l82 The starting point is the language of the
Act. If it is found unambiguous, the court should have no
recourse to legislative history.lm If the language'is ambiguous,
then the court may have recourse to the legislative history.re If
the history is inconclusive, the court should look to background
assumptions governing the criminal law.r85 Absent evidence to
the contrary, it is reasonable to assume that Congress would act

L79. .See United States v. Dee, gLZ F.2d,74t,745 (L990), cert. denied,
111 S. Ct. 1307 (1990); United Srares v. Hoflin 880 F.2d 1033, 1038-39 (9rh
Cir. 1989), ceft. denieQ 110 S. Ct. 1143 (190).

180. United States v. Hayes Int,l Corp., 786F.2d1499,L50+05 (1lth
Cir. 1985).

181. United States v. Johnson & Towers, trnc.,74'1, F.Zd 62,668 (3rd
Cir. 1984), cert. denied sub nom. Angel v. United States, 469 U.S. 1208 (199t.

L82. See discussion supra notes 54-179 and accompanying text.
183. See Caminetti v. United States, 24ZU.S. 470, 4X) (1917) (holding

that defendant's act of transporting a willing girl to another state for the
purpose of having sexual relations violated the plain meaning of the Mann
Act, and therefore was not subject to any alternative interpretation by the
Court); .ree a/so Renn DrcKERsoN, THE INTERPRETATToN AND AppLrcATroN
oF STATLTTES, 229-33 (L975); SrNGE& NoRMAN, 2A. Stmreru.nuo
sreruroRy coNsrnucnoN $,t6.01 (4th ed., 192).

184. Liparota v. United States,471 U.S.419, 42+25 (1935) (researching
the legislative history after finding the statute,in question to be ambiguous).

L85, See id. at 427 (applyrng the doctrine of lenity after finding the
congressional purpose unclear).
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consistently with those background assumptions. rE6

Consisterry ends with the general agreement of the relevant
steps of inquiry. Thereafter, the various circuits interpreting 42
U.S.C. $ 6928 agree upon little.

A. Is 42 U.S.C g 698 Unambigwns?

1. The meaning of "person"

42 U.S.C. $ 6928(dX2) creates two offenses. Subsection (A)
makes it an offtnse if "[aJny person . . . knowingly treats, stores,
or disposes of rny [specific] hazardous waste . . . without [having
obtainedl a pormit."r87 Subsection @) makes it an offense if
"any person knowingly treats, stores, or disposes of any

[specified] hazrrdous waste in knowing violation of any
material condition or requirement of such perrnil.rl8E' Most of
the litigation addressing these sections has focused on whether
"knowingly" lttaches to different elements of the offense,
specifically whcther it attaches to the fact that the waste was
hazardous and b the fact that a permit is required. Since Johnson
& Towers, $e meaning of "person" has received little
attention.rse But in assessing the literal or unambiguous meaning
of 42 U.S.C. | 6928, Johnson & Towers miscontrued the term
"person," leading to some of the uncertainty about the meaning of
42 u.s.c. $ 6928(dX2)(A).

, 186. See id.; see atsa United States v. Int'l Minerals & Chem. Corp,
402 U.S. 558,563 (1971),

t87. 42 US.c. $ 6e2S(dX2XA).
188. 42 US.C. S 6e28(dX2XB).
189. The ncaning of nperson" was raised in United States v. Dee,912

F.2d 74L,74 (46 Cir. 1.90). The court held that federal empleiyees were
npersons" and tbat sovereigr immunity docs not apply to individual
goverRment employees so as to immunize them from prosecutions from their
criminal actg id J1U. Other defendants prosecuted under 42 U.S.C. $ 692S
have not raised thir issue. .See atso United States v. Sellers, g26E.2d410 (5th
Cir. 1991); Unitea States v. Hoflin, 880 F.2d 1033 (9th Cir. 1989), cert.'dcnied,:
110 S.'Ct. 1.l'a3 (190); United States v. Hayes fnt'l Corp., 786F.2d14gg
(llthCir. 1986). :: 'I'"
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As discussed above,rs the Third Circuit reversed the
district court's order dismissing the indictment in Johruon &
Towers. The dishict court found that "person" in 42 U.S.C. $
6928 applid only to "owners and operators" of a facility.rel
Instead, the Third Circuit gave a literal interpretation to the term
'person,'f i.e., that it applied to any person, including employees.
In addition to the plain meaning of the Act, the Third Circuit also
found that its reading of the term lperson" would further the
regulatory goals of the Act.re- 

WtritJan employee is obviously a nperson" within the literal
meaning of that term, the Third Circuit ignored the context in
which the term "person" is used in 42 U.S.C. $ 6928. Johnson &
Towers dealt with employees charged under subsection (2XA);
specifically, the employees were charged with knowingly treating,
storing, or disposing of hazardous waste "without having obtained
a permit" under relevant provisions of federal law.re3 Apart
from whether "knowingly" attaches to the permit requirement,rq
a close reading of subsection (2)(A) denotes that a violator under
this subsection is one who had a duty to obtain a permit. The
complex nonfinite verb phrase "having s6tained" requires a
subject, a person who must do the obtaining. This follows from
a fundamental rule of grammar that every verb must have a
subject. The subject literally would appear to be the person who
knowingly treats, stores, or disposes of the hazardous waste --
there is no other person or grammatically possible agent of the
action mentioned who could violate subsection (2XA) other than
the one who was supposed to obtain the permit but failed to do so.

Elsewhere in the Act, Congress specified that owners and
operators are the people responsible for obtaining the permit.res
Thus, paraphrased, the plain meaning of subsection (A) would
appear to be as follows: A person, who is obligated to obtain a

190. See discussion Eupra notes 57-83 and accompanyrng text.
191. United States v. Johnson & Towers, Inc.,74l F.zd, 662,664 (3rd

Cir. 1984), cert. denied sub nom. Angel v. United States,469 U-S. 1ZOS (1985).
192. Id. at66.
L93. Id at664.
194. Id. at665.
19s. 42 U.S.C. S 6e2s (tssz).



19931 DOES CWPABILITT MATTER? 2t7

permit, spcifically an owner/operator, who fails to do so, is guilty
of an offenre if he treats, stores, or disposes'of any hazardous

waste.
The government's argument in fohnson & Towers that

subsection (d) applies to any person who treats, stores, or diposes
of hazardoru wiilite ignores subsection (A)'s requirement that the
person mu$ be one who had a duty 'to 'obtain a permit.re6 The
government's position found support in a statement' in 'the
legislative history. In the House Committeers discussion of the
Act, it stetes that "[t]his section also provides for criminal
penalties fa the person who . . . disposes of any hazardous waste

without a permit under this title."te That is not the language
used by Ccrgress; that interpretation ignores the phrase "without
having obhined' and would leave 'having obtainedl' without a

subject.
Contnry to the assertion in Johnson & Towers;tes a

synActically correct reading of the Act would not have undercut
RCRA's enforcement goals. The term "per,son" woold not be
similarly limited in subsection (dX2XB) of the AcL That
provision, properly read, would apply to any person who
knowingly treats, stores, or disposes of hazardous wasb in
knowing violation of any material condition or requirement of such
permit. Sr$section @) would appear to apply to those employees
in a positicr to implement the requirements of the permit.

That reading of the Act is syntactically correct. At first
blush, it creates an anomalous result. Subsection (A) would
criminalize only operators and owners who failed to get a permit,
not their employees. By contrast, once an employer obtained a

permit, the Act would criminalize any employee who'knowingly
violated the permit.le

The rcsult is in fact not anomalous. Consider the reality of
the workphe. Employees are neither required to obtain the permit

l%. Iohnson & Towen,74lE.zd at 655.
tgZ. H.R. Rep. No. 1491, 94th Cong., 2nd Sess. fi, reprinted in L976

u.s.c.cA.N . 6?i8, 6?f,9.
198. hlnson & Towerc,741,F.2d at 667.
tW. &c United States v. Hoflin, 880 F. 2d 1033; 1038.39 (gth'Cir.

1989), cen futied,110 S. Ct. 1143 (190) (finding that result'anomolous).
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nor, presumably, empowered to do so by the law. It seems
draconian to impose criminal liability on an employee for
continuing to perform the job for which he has been hired when he
is powerless to change those conditions. That is especially
draconian if, as insisted by the Ninth Circuit, he may be found
guilty without even a showing that he knew that there was a permit
requirement.2m

Once the permit is obtained, employees have a defelrse if
they did not know of the permit's material conditions.2ot Their
criminal liability is only for knowing violations. That liability is
hardly draconian; it must be based on a showing of a knowing
violation of a material condition or requirement of the permit.

Limiting 42 U.S.C. $ 6928(dX2)(A) liability to those charged
with the responsibility of procuring the permit keeps the criminal
sanctions within rational limits based on culpable conduct. This
is especially true if subsection (dX2XA) is read not to require
knowledge of the permit requirement. In that context, any number
of employees may transport, store, or dispose of hazardous waste
for a company that has not secured a permit. Many of them may
lack knowledge that there is a permit requirement or that the
company is obligated to have one; further, they may be in no
position to influence the employer's decision to violate the law.

2. The scope of "knowingly"

42 U.S.C. $ 6928(dX2)(A) provides that a person commits
an offense if he knowingly treats, stores or disposes of any
hazardous waste without having obtained a permit.2o As often
has been the case with federal statutes, courts have to decide

?ffi. Id at 1037; see also lohnson & Towerc,74tE.2d at 66,1-65. While
the lower court treated employees as mere accomplices, holding that they
could be charged as aiders and abettors under 18 U.S.C. $ 2 (1982) without
any mention of a mens rea requirment, the appellate court allowed
prosecution of employees as principal offenders under 42 U.S.C. $ 6928, but
added the requirement that criminal prosecution is available only if they knew
or should have known that there had been no compliance with the permit
requirement of 42 U.S.C. $ 6925.

mL. 42 U.S.C. $ 6e28(dX2XB).
2v2. 42 U.S.C. $ 6e28(dX2XA).
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among cornpeting interpretations of, the same ,language.

Specifically, the uknowingly" term may attach to a number of
different naterial elements.

42 U.S.C. $ 6928(dX2)(A) allows four interpretations. First,
"knowingly' may only attach to "treats, stores, or disposes.u One
would be guilty of an offense if the prosecutor demonstrated only
that the acbr knew that she was treating, storing, or diqposing of
a substana and that the substance was hazardous and that no
permit had been obtained. Second, I'knowingly" may attach to
the verbs and in addition may attach to the hazardous nature of the
substance. That is, a person would be guilty of an offense if the
prosecutor demonstrated not only knowledge .that one was, for
example, disposing of a substrance, but also knew that the
substance was hazardous. If that were the correct reading of the
Act, it would be necessary to demonstrate that no permit was
obtained. But the prosecutor would not have to show that the
offender tnew that the permit had not been obtained or that there
was a permit requirement.

Third, "knowingly" may attach to the verbs, to the fact that
the substance was hazardovs, and to the fact that no permit was
obtained, but not to the requirement that a permit be obtained.
Fourth, "knowingly" may attach to all of the elements, including
the permit requirement. In such a ciute, the prosecutor would have
to demonstrate that the defendant knew that he was, for example,
storing what he knew was hazardous waste and that he knew that
a permit wrs required and that no permit had been acquired.

No court to date has adopled the first interpretation, although
that was &e position argued by the government in lohnson &
Towers.zB The Ninth Circuit adopted the second position;4
the Eleventh Circuit in the related context of 42 U.S.C. $
6928(d)(1), in effect, adopted the third approach.205 The Third
Circuit adopted the fourth position.26 That suggests that the

203, Iohnson & Towers,74lF.2d at 668 (3rd Cir. 1984), cert. denlied
sub nom. Angel v. United States, 469 U.S. 120S (1985). :

m4. Hoflin,880 F.2d at L039.

205. United States v. Hayes Int'l Corp., 756 F.zd 149, 1504, (l1th
Cir. 1986).

2M, Iohnson & Towerc,l4L F.zd at (f'4l65.
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language is ambiguous. Despite that fact, the Ninth Circuit found
the language to be unambiguous.

Initially, the Ninth Circuit's conclusion concerning the scope
of the term "knowingly" is supported by traditional rules of
grammar. A grammarian would describe the appropriate
construction of 42 U.S.C. $ 6928(d)(2) as follows: "knowingly"
would be a predication adjunct; as such; it would modify all of the
requisite features of the predication.2o Because "treat," "store,"
and "disposes of' are all transitive verbs (i.e., verbs requiring a
direct object), the direct object, "waSte," is a requisite feature of
the predication.2o8 Additionally; because "hazardous" restricts
the meaning of "waste," "hazardous" is also a requisite
feature.2@ Hence, all of these terms must fall within the scope
of "knowingly."

That is not the case with subclauses (A) and (B). They
would be sentence adjuncts insofar as they modify the entire
independentclause, "Anyperson. . . waste." They, therefore, do
not fall within the scope of the adverb in that clause,
"knowingly. u2lo

What the Ninth Circuit's approach ignores is that the
Supreme Court has not adopted the rules of grammar as the
controlling rules for statutory construction. In a number of
instances, the Supreme Court has addressed grammatical
constructions parallel to that in 42 U.S.C. $ 6928 and come to
inconsistent results concerning the scope of the "knowingly" term.

In Morissette v. United States,z't the defendant was accused
of violating 18 U.S.C. $ 641, providing in relevant part that
"[w]hoever . . . knowingly converts to his use . . anything of
value of the United States . . .tr2r2 is guilty of a crime. In

207 . See, e.g,ItANDoLF QUIRK ET AL., A CoMpREHENsTvE GRAMMAR
OF THE ENcr-rsn LANGUAGE $ 8.25, at 504-1"0 (1985). I am especially
appreciative of Dr. Robert Chaim,s help with the analysis of this point.

208. .Id at 508-10.
209. Id. at 508.
210. Id. at 5tl.
211. Morissette v. United States,342 U.S. 246',28 (1952).
2I2. 18 U.S.C. $ 641 (1951) (current version at 18 U.S.C. $ 641 (1992)).
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tlnited Stues v. Internuiorul Mincrals,zts the Court must
determine the elements to which 'knowingly" attached in 18

U.S.C. $ t34, making it an offensc for a person to iknowingly

violate any . . . regulation" formulatcd by the Interstate Commerce
Commissim.2ra In United Staes v. Yermian,"t the Court had
to decide whether the government had to prove that the defendant
knew that the matter was within the jurisdiction of a federal
agency to rustain a conviction undcr lS U.S.C. $ 1001, which
provides thet '[w]hoever., in any matter within the juridiction'of
any departnent or agency of the United States knowingly and
willfully . . . makes any false, fictitious or fraudulent statements.
. ."216 shall be guilty of an offense. And more r@ntly, the
Supreme Court interpreted similar language in Liparota v. United
States,2t1 where it had to interpret the following language:
"Whoever knowingly uses, tranfers, acquiras, alters, or posesses

coupons . . . in any manner not authorizdby [the statute] or the
regulationsr2tE 16.11 be guilty of a criminal offense.

The hnguage in each of the cited provisions.is parallel.
each, the tncns rea term, "knowingly," is placed near

In
the

beginning of the sentence.
If the rules of grammar were controlling, in the case of 18

U.S.C. $ 641, for example, the government would have to prove
that a defendant knew he was converting something of vatrue, that
it had vahrc, and that it was the property of thJunited States.
That wouH be the case berause "knowingly,* a predication
adjunct, would modify the transitive verb "converts" and its direct
object, "anything of value of the United States.u2le

In the case of 18 U.S.C. $ 1001, the government would have
to prove that a matter was within the jurisdiction of a Department
or Agency of the United States, but not have to prove that the

213. United States v. Int'I Minerals & Chem. Corp., 402 U.S. 558, 560

$nD. :. ,: ,.

2t4. lt U.S.C. $ 834 (1971) (repealcd 1979).
2L5. United States v. Yermian,468 U.S. 63 (1934).
2t6. Id. at 68 (citing 18 U.S.C. g 1ml G992)).
217. Uparota v. United States, 471 U.S. 419 (1985). ,,, , ,

2L8. 7 U.S.C. $ 2024(b)(1) (1e85).
2L9. Scc Qulnrg supra note m7, at 509-10.
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defendant knew that it was. Instead, it would have to prove only
that he was making a statement and that the statement was false.
"[]n any matter within the jurisdiction of any department .
.na is a sentence adjunct22r and would not be within the scope
of the rnens rea terms, "knowingly and willfully. "

By contrast, the rules of grammar would require the
government to prove not only a knowing act, but knowledge of the
regulations in 18 U.S.C. $ 834. That is so because, as
demonstrated above, the adverb "knowingly" includes within its
scope the direct object of the transitive verb.n2 In 18 U.S.C. $
834, 'violates" is a transitive verb and "any regulation" is its
direct objeot.n3

Finally, in the case of 7 U.S.C. $ 2024OX1), the
government would have to prove that the offender knowingly
transferred or acquired or posessed what he knew to be coupons.
That is so because "coupons" is the direct object of the transitive
verbs, hence within the scope of "knowingly." But "in any
manner not authorizdby [the statute] or the regulations" would be
a sentence adjunct and not within the scope of the adverb.2a

Even a cursory review of what the Supreme Court actually
held in the relevant cases demonstrates that the Court has not tied
statutory construction to the rules of grammar. Yermian was
decided consistently with the rules of grammar. There, the Court
held that the government did not have to prove that the defendant
knew that the matter was within the jurisdiction of a federal
agency.z2s Although the Court's analysis was consistent with
traditional grammatical rules, the Congress, at least according to
the dissent's reading of congressional history, did not intend the
traditional rules to app|y."u

Other than in Yermian, however, the Court's holdings were
not consistent with the results based on a close grammatical

2m. 18 U.S.C. $ 1001 (1992).
22L. ,See Qurnr6 supra note ?.07, at 5Ll-L2.
222. .Id. at 508-10.
28. rd.
224. Id. at 5ffi-r4.
225. United States v. Yermian, 468 U.S. 63,68-70 (1984).
n6. Id. at76:-Tl (Rehnquist, J., dissenting)
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reading of the statute. ln Morissene, the Court did hold that the
govenment had to prove that the defendant knew that the property
was that d another.zT But there is no indication in the Court's
decision tlnt it would have to prove that an accused knew that the
property was the property of the United States. Unlike legal, as
opposed to grammatical analysis, that the property belonged !o the
United States would almost certainly be jurisdictional,22s not'a
material ebment to which a mens rea tprm would attach.

Iwerutional Mincrals and, Liparota provide a perfect
contrast to the Court's statutory construction and the rules of
grammar. Whereas rules of grammiu would place the regulations
within the scope of "knowingly" in Intemuional ltlinerals, the
Court held that the government had to show only that the
defendant tnew the nature of the thing shipped.zze By contrast,
in Liparote. the Court held that the government had to prove that
the defendant knew that he was violating the regulations.m
Application of the rules of grammar would have produced a
contrary result.23l

While the Ninth Circuit's construction of 42 U.S.C. $ 6928
is consistent with rules of gramrnar, it is hard to argug that the
language of the Act is not ambiguous. Unless courts simply do
not understrnd the rules of grammar, the inconsistent construction
given similar syntax demonstrates that the syntax can support
different interpretations. The American Law Institute explicitly
identified the ambiguity tn criminal statutes and drafted Model
Penal Code g 2.A2{$) to deal with that question.a2 Specifically,
the drafterc commented that "[s]ubsection l2.02lg) is addressed to
a pervasivc ambiguity in definitions of offenses that include a
culpability requirement, namely, that it is often difficutt to
determine how many of the elements of the offense the

227.
228.
229.

e (e7L).
zn.
231.
82.

Morissette v. United States,342 U.S. 2M,nA (1952).
Sce United States v. Feola, 4Z) U.S. 671, 676 (197r.
United States v. Inil l Minerals & Chem. Corp.;4o2 U,S 558:563-

Liparota v. United States, 471 U.S. 41g,434 (1935).
Scc discussion supra notes 2L9-2L and accompanyrng,text. ' .

Mooel PENAL CoDE g 2.02(4) (Prop. Off. Drafr 1962).
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requirement is meant to modify."233
The Model Penal Code solution rejects the rules of grammar.

Instead, "[s]ubsection (4) provides that if the definition is not
explicit on the point, as by prescribing different kinds of
culpability for different elements, the culpability statement will
apply to all the elements, unless a contrary pu{pose plainly
appears."2s Given the sp-ecialized use of language in the law,
especially in the criminal law, statutory construction can

appropriately abandon ordinary rules of grammar when those rules
would produce results inconsistent with the underlying premises of
the criminal law.as

The Ninth Circuit found additional textual support for its
view that 42 U.S.C. $ 6928 was unambiguous in subsections (A)
and (B). The Ninth Circuit argued that the inclusion of the mens

rea term in subsection (B) demonstrated that Congress could easily
have included a knowledge element in (A) and that its failure to
do so clearly evidenced its intent that knowledge did not attach to
the permit requirement.236 That argument is plausible. But the

233. MoDBL PENAL CoDE $ 2.02 commentary at 228 (1985). See also

id. at245. The draftsmen of the Wisconsin Legislature posed the problem in
these terms: uWhen, for example, a statute says that it is unlawful to 'willfully,
maliciously, or wantonly destroy, remove, throw down or injure any [property]
upon the la"d of another,' do the words denoting the requirement of intent
apply only to the doing of the damage or do they also modiff the phrase

'upon the land of another,' thus requiring knowledge or belief that the
property is located upon land that belongs to another?"

?i4. Id at 2.213. Analped under 2.02(4), Yermian, Moissette, and
Liparota would be correctly decided. lnYermian, placement of the phrase'in
any matter . . . would indicate a clear intent not to attach the mens rea tetm
to that provision.* InMoissette, "knowiag$ would attach to the status of the
property, but not to the ownership by the United States. Presumably under

$ 1.13(10), the role of the U.S. is jurisdictional. As developed below, in
Liparota, Justice Brennan was influenced by the Model Penal Code.

235. Fbr example, criminal statutes are usually strictly construed to
assure the actor with fair warning what conduct is punishable. See, e.9., United
States v. Bass,'464 U.S. 336, 3 S (19?1); State v. Stockton, 6n P.zd 21,24
(Wash. 1982); DtcxnRsoN, supra note 183, at2A9.

2%. United States v. Hoflin, 880 F.2d 1033, t037 (9th Cir. L989), cert.

denied, l10 S. Ct. 1143 (1990).
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court insis&d that rendered the statute unambiguous.a?l In part,
it did so because it found meaningful the two categories of
defendants created by its reading of the statute. It found a
distinction that the legislature would rationally have intended,
therefore, not rendering the statute arbitrary or ir-rational.ts8

The Ninth Circuit anatyzed thc two categories found in 42
U.S.C. $ 5928(d) by reference to the general goals of the Act.
The Court identified those goals as preventing "the grave danger
to peo'ple rnd the environment from hazardous wastes.nae The
millions of tons of waste represent a significant threat to human
welfare, but much of the waste is "generated and buried without
notice until the damage becomes evident."2e Thus, one of the
major goalr of the legislation is tracking the hazardous waste from
creation through disposal. Defendants under (B) are those who
have securcd a permit and violate its conditions. They have
lessened thc EPA's burden by noti$ing the agency, making the
monitoring of the hazardous waste easier. Defendants under (A)
are those who have hidden their activity from the EPA, making the
Agency's trsk of monitoring hazardous waste more difficult.ar

That knowledge is required in subsection (B) is hardly
surprising, Without requiring knowledge (or some mens rea\ that
the person is treating, storing, or disposing of hazardous waste
inconsistent with a permit would criminalize a good deal of
innocent bchavior. For example, a person who knows that he is
disposing of what he knows to be hazardous waste, but does so in
the good frith reasonable belief that he is doing so consistent with
the conditions of the permit is hardly blameworthy. The
underlying conduct is not mala in se. After all, the governlnent

237. In

239. U
24r'. u
24L. United States v. Hoflin, 880 F.2d 1033, 1038-39 (9th Cir. 1989),

ceft. denied,ll0 S. Ct. 1143 (1990). There is an element of circularity in the
Ninth Circuit's argument. It is supporting its assertion that the act is
unanbiguour by reference to what Congress might have intended, But if.the
language is unambiguous, intent becomcs irrelevant. Ironically there is
evidence that Congress had no such disitinction in mind. Sez discussion infra
notes 272-73 end accompanying text.
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has not outlawed disposing or treating or storing hazardous waste.
It has merely controlled them by a permit system.a2

What is open to question is whether the same,might not be
said about a violator under subsection (A). For example, one can
conceive of any number of people who treat, store, or dispose of
what they know to be hazardous waste without knowing of a
permit require-ment. What about the various employees of the
Public Works Department who had responsibility for disposing of
the paint drums in Hoflin?A3 Or what about a defendant who in
fact safely stores hazardous waste but simply is unaware of the
permit requirement? Treating, storing, and disposing of hazardous
waste is not necessarily criminal acnvity.w The creation of
hazardous waste has gone on for years and the handling of
hazardous waste has sometimes created harm, but not always.2a5

That is, the underlying conduct is not necessarily criminal. Under
the Ninth Circuit's interpretation, those offenders come within the
terms of the statute, but their failure to know that there is a permit
requirement hardly makes their conduct culpable.

The pivotal premise to the Ninth Circuit's position was the
view shared at times by the Supreme Court that "[w]here
dangerous or deleterious devices or products or obnoxious waste
materials are involved, the probability of regulation is so great that
anyone who is aware that he is in possession of them or dealing
with them must be presumed to be aware of the regulation."2a6
That presumption seems rational and would certainly be a

242. 42 U.S.C. $ 6925.

243. See, e.g., Hoflin,880 F.2d at L035.

24. 42 U.S.C. $ 6925 establishes a permit system; it does not outlaw
the underlying conduct.

245. 
^See 

Peul N. CHnnnursrNoFF & Fneo ELLERBUSCH, RFsouRcE
CoNSERVATToN & REcovERy Acr, A SpEcrAL REpoRT 2 (L979) (providing
a history of solid waste legislation efforts since 1899); see also EDWARD H.
RABIN & MoRTIMER D. ScHwARrz, THE POLLUTToN Crusls: OFFTCTAL

DocuMEtfls 6-7 (1972) (gtui"g an example of how some pollutants will
eventually decompose and diffuse throughout the environment, while others
which resist decomposition may be toxic and pose serious health dangers).

?fi. Hoflin,880 F.zd at L038 (quoting United States v. Int'l Minerals
& Chem. Corp.,402 U.S. 558, 565 (197L)).
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permissible inference for the jury to draw in many cases.zT
People in management positions might well be expected to know
that handling of hazardous waste is regulated.as But there are
situations in which that presumption is questionable.2ae At a
minimum, it suggests that there is no clear break between
defendants whose conduct is within (A) as opposed to (B).

At thb point, the Ninth Circuit was addressing whether the
statute, crerting two categories of defendants, is unambiguous.
Congress rnay have wanted to distinguish along the line suggested
by the Ninth Circuit. But it is also possible that Congress's lack
of parallel syntax in (A) and (B) was the result of legislative
oversight.

Neither the Third nor Ninth Circuit looked to the other
provisions such as 42 U.S.C. $ 6928(a), governing imposition of
civil penalties, which presents an interesting contrast to subsection
(d). Spcificially, under 42 U.S.C. $ 6928(a)(1), the
Administralor may file a civil action against an offender.250
Initially, thc appropriate relief is injunctive. Under 42 U.S.C. $
6928(a)(3), if the offender fails to take corrective action, the court
may imposc a civil penalty.25r

In interpreting the criminal provision within the same section

A7. Tte problem with the Ninth Circuit's analysis is that it presumes
knowledge irrcbuttably, rather than allowing a jury to make an inference. See
a/so Sandstrom v. Montana, 442 U.S. 510 (1979) (finding conclusive
preumption of intent unconstitutional).

24f,. See Hoflin,880 F.2d at 1037 (relfing on United States v. Johnson
& Towers, l*.,741. F.zd 66,2, ffi-65 (3d Cir. 1984), cert. denied ntb nom.
Angel v. United States, ,169 U.S. 1208 (1985)); see also United States v. Park,
421 U.S. 658\ 673-74 (1975) (holding that the "[g]overnment establishes a
prima facie crse when it introduces evidence sufficient to warrant a finding by
the trier of fects that the defendant had, by reason of his position in the
corporation, rcsponsibility and authority either to prevent in the first instance,
or prompting to correct the violation complained of, and that he failed'to do
so.l'); United States v. Dotterweich, 320 U.S. 277,284-85 (1943).

?A9. Sce discussion infra notes 240-43 and accompanying text.
2s0. 42 U.S.C. $ 6e28(a)(t).
251. 42 U.S.C. $ 6928(a)(3) (requiring violators who fail to take

corrective aCbn within time specified by order referred to in (d)(l)''and
(a)(2) to pay a civil penalty of not more than $25,000 for each day of
continued no-compliance).
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of RCRA, a court might compare the treatment of a defendant in
a civil proceeding and in a criminal proceeding.x2 lJnder 42
U.S.C. $ 6928(a), before the court could impose a civil penalty,
the offender would have been put on notice of the violation in the
civil action for injunctive relief. Only upon noncompliance would
a civil penalty be imposed.253 Hence, the offender would have
been given specific notice of his violation, presumably including
the fact that he was storing hazardous waste in violation of the
requirement that a permit be acquired. It is anomolous to believe
that a person may be,a criminal.offender, now a felon after the
1980 amendments,e on a lesser showing than would be required
to impose civil liability.

, Ordinarily, in considering whether to impose strict liability,
legislatures and courts construing legislation consider the degree
of difficulty that a prosecutor may face in proving mens rea.zss

For example, a leading criminal law treatise states that legislatures
often create criminal liability without fault "to help the prosecution
cope with a situation wherein fa meru reaf is hard to prove,
making convictions difficult to obtain unless the fault element is
omitted. The legislature may think it important to stamp out the
harmful conduct in question at all costs, even at the cost of
convicting innocent-minded and blameless people. "256

Lowering the prosecutor's burden in a prosecution under 42

252. See Kimesv. Bechtold, Y25.8.2dt47,150 (W. Va. 1985) (quoting
syllabus point 3 of Smith v. State Workmen's Compensation Commissioner,
219 S.E. ?A XL (W. Va. 1.975) illustrating rn pai mateia rule of statutory
construction whereby statutes which relate to same subject matter should be
read and applied together so that legislature's intention can be gathered from
the whole of enactments. But see Manchin v. Dunfee, 3n S.E.2d 710,7L3-L4
(W. Vu. 1984) which limits in pai materia to ambiguous statutes only).

2s3. 42 U.S.C. $ 6928(a).
254. See, e.g., United States v. Sellers, 9?fF.X 4I0,417 (5th Cir. 1991)

(upholding defendant's sentence of sixteen concurrent 41 month sentences,
based on U.S.S.G. $ 2O1.2(bX1)(B) and $ 2O1.2(bX4).

255. See, e.g., State v. Dobry, 250 N.W. 702, 705 (Iowa 1933);
Commonwealth v. Mixer, 93 N.E. ?49,249-50 (Mass. 1910); State v. Prince,
189 P.2d W3, 995 (N.M. Oa8); see also discussion in LRrevn, supra note lA6,
at 242-43.

256. 
^See 

LRn'AvE, supra note lO6, at 243.
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U.S.C..$ 6928(d)(2)(A) seems hardly neces$ary. The government
cannot seriursly urge that the reading of "knowingly'as extending
to that subccction would impose an impossible or unreasonably
difficult burden on it.257 It cannot seek the lesser sanction of
civil penaltbs until it has given notice to the offender that his
conduct vidates a court order.

B. Whqt D'd Congres Intend? 
:

On thc finding that the statutory language.is ambiguous, a
court is to turn to the legislative history.2sE The legislative
history surrounding passage of RCRA's criminal provisions is
sprase and unilluminating.se The House Report contains slightly
over a Fge of text discussing enforcement of . RCRA's
provisions,n and says little that bears on the mens rea question.
First, it observes that the Act provides for a wide .array of
enforcemert mechanisms "so that punishment is related to the
offense."26l Second, it states that '[m]any times civil penalties
are nore rppropriate and more effective than crimind."ze 'lt

257. Scc United States v. Hoflin,880 F.2d 1033, 1039 (fth Cir. L989),

cert. d,enied, 110 S. Ct. 1143 (1990) (reaffirming the district court's jury
instruction vlhich requires that defendant'lne#'that the chemical wastes bad
the potential to be harmful to others); see also United States V. Dee,9l2F.?A
741,743-M (1th Cir. l9%)), cert. denied, 111 S. Ct. 1il07 (190). But see id at
1038 (quotiry United States v. Int'l Mineral & Chem. Corp, 402 U.S. 558,
565 (1971): 'lVhere . . . dangerous or deleterious devices or products or
obnoxious unste materials are involved, the probability of regulation is so
great that a.''tlne who is aware that he is in possession of them or dealing
with then noust be pres'med to be aware of the regulation.'). , :

258. Scc Liparota v. United States, 471 U.S. 419,475 (198t (Supreme
Court interpctation of 7 U.S.C. $ 2024(bX1), limited to the absenee of
contrary purpose in the language or legislative.history of the statute); United
States v. Agrillo-Ladlad, 675 F.2d 905, 9ffi{9 (?th Cir. 1982); see a/so State
v. Hooper, 3t6 N.E.2d L3/8,, L3ig (Ohio 199). : l

259. ,Sac United States v. Hayes Int' I Corp., 786F.Zd 1499,1502 (Xlth
Cir. 1986).

?ffi. H.R. Rep. No.1491",94ru Coxa.i 2ND SEss.3l,repiwedin'tfl6
u.s.c.cA.N. 6238,6?ffi49. ', i' ';

261. Id, at 6?ffi.
262. M
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does not specify when that might be the case. It does suggest that
the use of criminal sanctions is most appropriate "when there is a
wiw violation of a statute which seriously harms human health

After discussing the requirement that the Administrator give
notice of the nature of the violation and an opportunity to correct
the violation, the report returns to the use of criminal sanctions.
But the report largely tracks the statutory language, hardly
illuminating how the mens reo term should be read: "The use of
criminal penalties are sufficiently narrow in that they only apply
to those who knowingly transport hazardous waste to a facility
which does not have a permit, the actual disposal of hazardous
wastes without a permit, or the falsification of documents, all of
which are more serious offenses than the other provisions of the
hazardous waste title. "2s

The House Report is hardly conclusive on the proper reading
of 42 U.S.C. $ 6928(d)(2)(A). But it does offer some support for
requiring that the mets rea attach to the permit requirement. It
emphasizes that the use of criminal sanctions would be appropriate
only in narrow circumstances.265 Further, even though violations
of the Act were then charactenz.ed as misdemeanors, the report
underscores that Congress was concerned with principles of
proportionality, that the punishment should relate to the
offense.2tr In true public welfare statutes, the traditional
explanation has been that especially in light of the lesser penaities
that attach, the governmental interest in enforcement outweighs the
concern that someone otherwise blameless might be charged with
an offense.267 The overriding need for. deterrence and efficient
law enforcement compels abandoning notions of culpability and

?.5.3. .Id (emphasis added).
2&. Id. at 6?59.
?55. H.R. REP. No. 149L, 94th Cong., 2nd Sess. 30, repinted in 1976

u.s.c.cA.N . 6238, 6269.
26f,. Id. at 6?58-
267. See State v. Collova, 255 N.W.zd 58L, 585 (Wis. 1977) ("The usual

rationale for strict liability statutes is that the public interest is so great that
as to warrant the imposition of an absolute standard of care.").



19931 DOES CULPABILITY MATTER? 231

proportionality.z6E Here, Congress was not willing to abandon
the fault principle. Indeed, as with other modern enforcement
schemes, t}c government has a wide array of sanctions.26e The
report demonstrates that enforcement goals did not have to be
sacrificied &spite the limited use of criminal sanctions. Further,
the report demonstrates that even offenders subject to civil
penalties would have notice of their violations and an opportunity
to correct them. Thus, civil sarrctions were not appropriate
without first giving tlrc offender notice of tltc requirements of the
law.27o Whrlever might be said generally about the burden of
imposing a requirement that the government prove the defendant's
knowledge of the law, that would not appear to be a significant
obstacle in RCRA cases, at least where the government chose the
lesser sanction of civil penalties.2Tr

When Congress chose to increase the criminal sanctions and
to make violations of subsection (d) felonies, it again offerred little
guidance on the mets rea question.272 But as with the 1976
report, sonrc inferences might be made from the 1980 report.

The uiginal thirty day notice period was eliminated "to
authorize the Administrator to act against violations before a
30-day perbd has elapsed. This provision is aimed at stopping
so-called 'midnight dumping' which may not continue at any
location for more than 30 days, and to seek penalties for single

zffi. ,Soc Sanford H. Kadish, The Decline of Innocence, 26 CAMBRIDGE
LJ.n3,285-86 (1968) (summarizing Bennnne WooTroN, CRIMEAND THE
CRIMINAL I".{w (1966)); see also Francis B. Sayre, Public Welfure Offenses,33
CoLuu. L. Rev. 55, 73, 84 (1933) (supporting conviction for criminal
syndicalism c sedition cases in absence of intent by analogizing to public
welfare offeues). But see Solem v. Helm, z163 U.S. n7, 303 (1983)
(preserving notions of proportionality in criminal sentencing).

269. H.R. Rnp. No. 1491, 94th CoNG., 2nd Sess. 30, repinted in L976
u.s.c.cA.N . 6238, 6?t9.

n0. Id. at 6268-69
nL. Btut see United States v. Hoflin, 880 F.2d 1033, 1038-39 (9th Cir.

1989),cert. danied,493 U.S. 1083 (1990).
n2. H,R. REp. No. 1444, 96th CoNc., 2nd Sess. 39, repinted rn 1980

u.s.c.cA.N. 5028, 5038.
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(rccurrences, rather than just continuing offenses."u3
The Joint Conference Report did contain an important

discussion about 42 U.S.C. $ 6928(dx2)(B).nn The original act
did not contain that provision. Instead, it provided that:

Any person who knowingly *
(l) transports any hazardous waste listed under

this subtitle to a facility which does not have
apermit...

@ disposes of any hazardous waste listed under .

this subtitle without having obtained a l

permittherefor. . .

shall, upon conviction, be subject to a fine
of not more than $25,000 for each day of
violation, or to imprisonment not to exceed
one year, or both.'s

The 1980 amendments were intended, in part, to clarify the law.
As stated by the conference report, "[t]he proposed sertion as
amended would eliminate the ambiguity by providing explicit
penalties for knowingly failing to comply with a material condition
of the permit."276

The legislative history on this point appears to conflict with
the Ninth Circuit's understanding of the difference between
subsections (A) and (B). The Ninth Circuit found that it was
rational to treat two classes of offenders differently, those who
notified the EPA of their activities and those who'did not.2n
The legislative history does not suggest that Congress had that

n3. S.R. REp. No. 172, 96th CoNc., 2nd Sess. 4, reprinted in I9B0
u.s.c.cA.N . 50L9, 5022.

n4. H.R. REp. [rfg. l{{{,96th CoNG.,2nd Sess. 3g,repinted rn 19g0
u.s.c.c3,.N. 5028, 5037.

n5. Resource Conservation and Recovery Act of 1976, Pub. L. No.
9,1-580, S 3008, 90 Stat. 2812 (codified as amended at 42 U.S.C. $ 6928
(1992)).

n6. H.R. REp. Ng. 1444, 96th CoNc., 2nd Sess. 36-37, repinted in
1980 U.S.C.CA.N. 5028, 5036.

.n7. United States v. Hoflin, 880 F.zd L033, 1038-39 (9th Cir. 1989),
cert. denied,110 S. Ct. 1143 (1990).
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distinction in mind. Instead, it intended to clarify an area of
uncertainty by making explicit that those who obtain a permit may
in fact be prosecutd.ns

The only other relevant discussion of mens rea is that of the
Eleventh Circuit in Hayes Intermuiorwl: "Congress did not
provide any guidance . . . concerning the meaning of 'knowing'
in Section 6928(d). Ineed, Congress stated that it had not sought
to define 'knowing' for offenses under subsection (d); that process

has been left to the courts under general principles."te By
contrast, bocause Congress was enacting a new crime in subsection
(e), knowing endangerment, it did specifically define knowledge
for purpors of that subsection.2s0 It did so by borrowing the
definition of knowledge from the proposed Criminal Code Reform
Act, S. lT22,2Et a definition which largely tracks the Model
Penal Codc definition of knowledge.2r2

It is unclear in context whether the conferees meant to
address the issue before the courts in Johnson & Towers and
Hoflin, thrt is, how far down the sentence the mens rea turm
should run. The meaning of knowledge is hardly settled, despite
its clearly stated meaning in the Model Penal Code;2E3 The
reference in the conference report suggests that under subsection
(e), the cqrts should require actual subjective awareness of a risk

n8. [I.R. REp. No. 1444, 96th CoNG., 2nd Sess. K-37, repinted in
L980 U.S.C.CA.N. 5028, 5036.

n9. United States v. Hayes Int'l Corp., lffiF.zd l4gg,l5A2 (llth Cir.
1936) (quotiag S. Rep. No. 173,96th CoNc.,2ND SEss. 3g,repinted in 1980
u.s.c.c3,.N. 5028, 5038).

2ffi. Solid Waste Disposal Act Amendments of 1980, Pub. L. No.
96-82,94 Stat. 2334I S lji(Q (codified as amended at 42 U.S.C. $ 6928
(te2)).' 2Si. 5.1722,96th CoNc., Lst Sess. $ 302 (1979) (never enacted) ("A
person's strte of mind is knowing with respect to (1) his conduct if he ig
aware of tle nature of his conduct; (2) an existing circumstance if he is aware
or belieles that the ciicumstances exist; (3) a result of his conduct if hb is
aware or belicves that his conduct is substantially certain to cause the rdsult.").

282. MoDEL PEl.rAL CoDE $ 2.02(2)(8) (Proposed OfficialDraft f9d2),
283. Monn PENIAI Coon, $ 2.02(2)(8) (Proposdd Official Draft

L962). ,. '.'
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in defining "knowledge."2u Hence, by implication, all it meant
by its stiatement that the definition of "knowing', would be left to
the courts under general principles was that courts would have to
decide whether knowledge could be established based on a
reasonable person standard.285

Neither in L976 nor in 1980 did Congress clearly grasp the
issue that has divided the circuit courts. At best, it offers some
general guidance. It recognized the principle of proportionality
and culpability, usually not relevant if the statute creates a public
welfare offense.286 Hence, in construing the Act, the court ought
to inquire whether the underlying conduct (without knowledge of
the permit requirement) would be blameworthy. Further, given
the wide array of enforcement devices, Congress recognized that
enforcement would not turn only on the availability of criminal
sanctions, reducing the risk that liberally construing the knowledge
requirement would impair effective enforcement goals and public
safety. Beyond that, the congressional history provides no
smoking gun.

C. Background Assurnptions of the Criminal Law

If statutory language and legislative history are inconclusive,
the Supreme Court has looked to "background assumption[s] of our
criminal law"287 to interpret the relevant statutory provision. To

?34. H.R. Rep. No. 1444, g6th CoNG., 2nd Sess. 39, repinted fu 19g0
u.s.c.cA.N. 5028, 5038.

285. See United States v. Johnson & Towers, lnc.,74lF.Zd 662,664-65
(3d Cir. 1984), ceft. denied sub nom. Angel v. United States 469 U.S. 120g
(1985) (holding that 42u.s.c. $ 6928(dX2)(A) subjects employees ro criminal
prosecution only if they knew or should have known that there had been no
compliance with the permit requirement of g 6925); see also L26 coNc. Rsc.
H3368 (daily ed. Feb. 20, 1980).

2K. See Kadish, supra note ?58, at ?55-96 (summarizing Bannana
Woorrory CRrME AND THE CRTMTNAL LAw (1966)); see also Sayre, supra
note 268, at 55, 73,84 (supporting conviction for criminal syndicalism or
sedition cases in absence of intent by analogizing to public welfare offenses).
But see Solem v. flelm, 463 U.S. n7,303 (1933) (preserving notions of
proportionality in criminal sentencing).

287. Liparota v. United States, 471 U.S. 4t9,4'16 (1935).
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do so seem! rational based on the assumption that Congress would
legislate in light of general principles governing the criminal
law.288

Identifying the background assumptions of the criminal law,
however, may be no mean feat. While the Supreme Court would
appear to rely on traditional principles of the criminal law,
examination of three leading cases demonstrat€s that over time, the
Supreme Court has found somewhat different background
assumptions to guide their interpretation of ambiguous language.

1. Morisseae v. United States

Mortssettd8e involved a statute, like 42 U.S.C. $ 6928, in
which Congress used the term "knowingly" without clearly
defining the elements to which it attached. 18 U.S.C. $ 641
provides tlnt "[w]hoever embezzles, steals, purloins, or knowingly
converts to his use or the use of another . . . any . . . thing of
value of thc United States . . . [s]hall be fined . . . or imprisoned
. . . or both. n2eo

Morirsette entered a large tract of the government's land
where he bped to hunt for deer. Unsuccessful in his efforts to
kill a deer, he hoped to recoup the expenses of his trip by
salvaging a large quantity of rusting, spent bomb cases, apparently
discarded by the Air Force.2er Morissette freely admitted his
conduct ald told an investigator that "he had no intention of
stealing but thought the property was abandoned, unwanted and
considered of no value to the Government."2e2 The trial court
refused to allow Morissette to defend on the ground that he

288. Sce id. at 4?5 (Brennan, J., noting that the failure of Congress to
unambiguourly indicate intent does not signal a departure from basic
assumptions of criminal law, thus inferring that Congress' intent or
understanding is that basic rules of criminal law are to be followed); see also
United Statee v. Agrillo-Ladlad,675 F.2d 905, 909-L0 (7th Cir. 1982); State v.
Hooper, 385 N.E.2d 134f,, Ly9-50 (Ohio 1979); l"arave, supftt note 1.05, at
75 (use of canons of construction).

2A9. Morissette v. United States, 342 U.S. 24f.,28 (1952).
zq} lE U.S.C. $ 641.
291. Morissette, 342 U.S. at?A7.
292. Id- at248.
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thought that the property was abandoned and, instead, instructed
the jury that "[t]he question on intent is whether or not he intended
to take the property. "2e3

The Supreme Court reversed. The Court framed the issue as
the eourt of appeals had and treated the case as one in which
Congress had omitted "any mention of criminal intent."2s The
court of appeals had relied on two earlier Supreme Court decisions
in which Congress was silent on meta rea, in which cases the
Supreme Court had found an intent to make the offenses strict
liability offenses. 2e5

In light of the explicit reference to the term "knowingly" in
18 U.S.C. $ 641, the characterization of the statute as silent on
mens reo seems odd. More importantly, the Court was not merely
content to define the necessary elements of 18 U.S.C. g 641 and
to ask whether "knowingly convert" demonstrated art intent to
distinguish an innocent converter, liable in tort,2e6 from a
culpable offender, chargeable with a criminal offense.2e Had
the Court done so, it would have reached the same result as it did,
that Morissette was entitled to defend on the basis of his belief that
the property was abandoned. But the decision would have been of
minor importance.

Instead, Justice Jackson offered a comprehensive discussion
of,common law crimes and public welfare statutes and the different
presumptions that attach when a court is called upon to determine
the mens rea in a given offense.2eE Given the Court's conclusion
that Morissette's offense was not a public welfare statute, the
Court's discussion on point is dicta, albeit influential. The
distinction between mala in se and mala prohibitum has been
recognized as a basis of determining legislative intent, absent

293. Id. at249.
294. Id. at ?50.
295. Id. at249-50 (referring to United States v. Behrman, 258 U.S. 280

$9n) and United Sfates v. Balint, 258 U.S. 250 (tgZZ)).
296. See Moissette, 342 U.S. at270; see also Restatement (Second) of

Torts $ 222A(I) (t976).
n7. Moissette, 342 U.S. at270.
298. Id. at270-73.
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unambiguans language or clear intent.2e 
:

Morissette's discussion of the mens rea requirement for
common law crimes is consistent with the Court's discussion of the
background assumptions of the criminal law today. 'fustice
fac*son asrrted that "[t]he contention that an injury can amount
to a crime only when inflicted by intention is no provincial or
transient notion. It is as universal and persistent in mature systerns
of law as belief in freedom of the human will and a consequent
ability and duty of the normal individual to choose between gmd
and evil."0

More troubling was Justice Jackson's discussion of public
welfare offoises. He defined broadly instances in which Congress
would be prcsumed to have intended no mens rea, despite severe
penalties that might attach to the conduct.3or He suggested that
to impose liability in such cases, while criticized by "responsible
and disintcrested students of penology"3@ was exclusively the
province of Congress.36 For example, he accepted acritically
that most sften mala prohibitum offenses provide for "relatively
small" penalties and do "no grave damage to an offender's
reputation.'s Despite recognizing that some commentators had
expressed misgivingfos about ttrJ tine between public welfare
and traditional common law offenses, Justice Jackson suggested no
limits on Congress's power to draw the line'or the Court's

299. Sce Lerevg supra note 106, at 79. ("Other things being equat
'statutes' inrolving morally bad conduct should be construed more strictly
than those irvolving conduct not so bad.").

300. Horissefte, 342 U.S. at 250; see also MoDEL PrNAL CoDE $
2.mQ) (Proposed Official Draft 1%2).

301. Iforissette,342 U.S. at 258-59.
3[JZ. Id. at?54 n.L4.
303. Id. at 258 (quoting United States v. Balint, 258 U.S. 250,25I-52

$92D); see rllso Moissette, 342 U.S. at ?5.
n4. Norissette,342 U.S. at?56;see also United States v. Balint,258

U.S. 250, 251 (1922) (subjecting defendant to possible five year sentence under
Narcotics Act of December 17,1914, c. 1, 38 Stat. 785).

305. {uissette,32 U.S. at?56.
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willingness to follow that line.36
Morissette established a presumption of congressional intent.

But it imposed a presumption in favor of a mcns rea requirement
when the offense was a common law offense. The Court stated that
"where Congress borrows terms of art in which are accumulated
the legal tradition and meaning of centuries of practice, it
presumably knows and adopts the cluster of ideas that were
attached to each borrowed word in the body of learning from
which it was taken and the meaning its use will convey to the
judicial mind unless otherwise instructed."3o lJnder Morissette's
approach, if a defendant could not demonstrate that the offense had
common law origins, then a statute silent on a requisite mens rea
where no clear congressional intent could otherwise be established,
would be read literally to allow imposition of liability without any
showing of blameworthiness.30s Otherwise innocent conduct
could lead to a felony conviction and a term of imprisonment,
apart from Morissette's reassurance that penalties associated with
mala prohibitum offenses are usually relatively small.3o

2. United States v. International Minerals & Chemical Corp.

In International Minerals,slo the corporate defendant was
charged with shipping sulfuric and hydrofluosilicic acid without a

306. Id. at 275 (Jackson, J., writing for the majority, failed to set any
limitations on the Court's holding). See also Solem v. Helm, M3 tJ.S. n7,
303 (1983) (reversing a life imprisonment sentence for violation of a seventh
non-violent felony due to limitations based upon notions of proportionality and
cnrel & unusual punishment under the Eighth Amendment); see also State v.
Guminga, 395 N.W.2d 34,349 (Minn. 1986) (holding that a statute which
imposes vicarious criminal liability on an employer whose employee serves
intoxicating liquor to a minor violates due process).

n7. Morissette v. United States,342 U.S. 2M,2fl3 (1952).
308. United States v. Flum, 518 F.2d 39, 43-44 (8th Cir. 1975), cet.

denied, 423 U.S. 1018 (1975).
309. Id. Compare wir& United States v. Dotterweich, 320 U.S. m,?85

(1e43).
310. United States v. Int,l Minerals & Chem. Corp., 4flZU. S. 558

(re7r).



19931 DOES CWPABILITY MATTER? 239

proper labcl that the liquids were corrosive.3ll That was a
violation of an Interstate Commerce Commission (ICC) regulation
promulgatod under 18 U.S.C. $ 834(a)312 and made a criminal
offense under 18 U.S.C. $ 834(f) which provided that whoever
"knowingly violates any such regulation'r3t3 r1t.11 be fined or
imprisoned.

The issue before the Court was whether "'knowledge' of the
regulation is . . . required.u3ra Initially, the Court rejected the
idea that without imposing a requirement of knowledge of the
regulation the offense imposed strict liability. After all, argued
Justice Douglas, "knowledge of the shipment of the dangerous
materials is required."3ls An accused could defend on the basis
that he thanght that the liquid ship@ was harmless.3lu

hternaionnl Minerals did not explicitly address whether the
Act was ambiguous. But it did address both the legislative history
and what might be characterized as the relevant background
assumption of the criminal law. In 1960, Congress considered
amendments to 18 U.S.C. $ 834 and, according to the majority,
it demonstrated that Congress did not intend to abandon the
general ruk that ignorance of the law is no defense.3rT In fact,
despite what would appear to be a plausible reading of the
Act,3rE the Court relied heavily on "the general rule that
ignorance of the law is no excuse

The Court acknowledged Moissette's insistence that mew

311. Id at 559.
3L2. l8 U.S.C. $ $a(a) (rs7l) (repealed (1979)).
3t3. 18 U.S.C. $ 834(0 QeTL) (repealed (197e)').
3L4. Int'l Minerals,4O2 U.S. at 560.

31"5. Id at 565 (referring to United States v. Freed, ,101 U.S. 60L
(1961), which held that notice attatches to the object); see also Int'l Minerals,
zCI2 U.S. at 565.

316. Id- at 563-& ("A person thinking in good faith that he was
shipping distilled water when in fact he was shipping some dangerous acid
would not bc covered.").

317. Id. at 563. .l
318. After all, the explicit language of the Act suggests that one must

know of the regulation. See discussion supra notes 219-21 and accompanying
text.

3I9. Int 'l Minerals, 4A2 U. S. at 562.
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rea matters.320 But the Court focused on what has since often
been accepted acritically as a presumption of knowledge. It
suggested that in some cases, due process concerns might require
knowledge of regulations: "Pencils, dental floss, paper clips may
. . . be regulated. But they may be the type of products which
might raise substantial due process questions if Congress did not
require . . .'mens rea' as to each ingredient of the offense."32l
But the Court distinguished objects that carry with them notice of
reguldtion: "ffihere, as here and as in Balint and Freed,
dangerous or deleterious devices or products or obnoxious waste
materials are involved, the probability of regulation is so great that
anyone who is aware that he is in possession of them or dealing
with them must be presumed to be aware of the regulation."322
It is not always recognized that relying on the presumption of
knowledge, International Minerals appears to be addressing the
constitutional minimum, not a rule of construction. Although not
without ambiguity, the opinion seems to hold the following: the
statutory language is ambiguous; the legislative history provides
some support that the knowledge term does not attach to the ICC
regulations; when in doubt, the Court should look to background
assumptions of the criminal law to divine what Congress might
have meant and here, the relevant background assumption is that
ignorance of the law is no excuse.323 Further, but in response
to a different argument, the Court seemed to hold that due process

may impose some mens rea tgquirement3z - for example, in
cases involving the possession of otherwise innocent objects. But
when the,object itself is dangerous, due process does not require
that merc rea.attach to the regulation. In that context, the quoted

32n. Id. at 564 (quoting Morissette.v. United States, 342 U.S. 246,250
(1e52)).

321. Int'l Minerols, 402 U.S. at 564-65.
322. Id.
323. See, e.g. People v. Marrero, 507 N.E.2d 1068, L069 (N.Y. 1987);

Gardner v. People, 62 N.Y. 299 (1875). But see MoDEL Pnnal Copp $ 2.04
(Proposed Official Draft 1962) (allowing mistake of law defense under
exceptional circumstances).

324. Int'l Minerals,402 U.S. at 564-65; s€91 e.gr Lambert v. California,
355 U.S. 225,2n (1957).
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passage conerning the probability of regulation and the hazardous
nature of thc offending object is not a rule of construction for
statutes like the one involved in lwernational Mincrals, but part of
the holding that Congress had discretion to dispense wfih mew rea
with respect to the "regulation" element of the offense.325

The distinction is significant. The presumption that one must
know of thc regulations from the nature of the object does not
become relwant unless there is a due process challenge. It is not
a presumption that bears on legislative intent. Rephrased, it is a
question of constitutional power, rather than congressional
preference. That becomes important when I argue that Justice
Douglas grossly overstated the importance of the maxim that
"ignorance of the law is no excuse,' and that reliance on other
more importrnt background assumptions of the criminal law might
have produccd a different result in Internntional Minprals.326

3. Liparua v. United States

As did Morissette and Internaional Minerals, Liparotdn
involved a $atute in which Congress used the term "kno\ilingly,"
but left for judicial interpretation the decision about whether
"knowingly' attached to all of the statutory elements of , the
offense.328 As in International Minerals, the statute required the
government to show that the defendant's conduct violated
regulations promulgated under an administrative scheme.32e

Frank Liparota, the co-owner of Moon's Sandwich Shop,
purchased fmd samps for substantially less than their face value,
On one omsion, Liparota paid a Department of Agriculture
undercover rgent $150 for $195 worth of food stamps. Later, he
bought $500 worth of food stamps for $350, and then $500 worth

325. By contrast, a statute violates due process if it criminalizes a
person for failing to act when her omissions are otherwlse innocent. ,See

Lambeft , 355 U.S. at 229-30.
326. Sc discussion infra notes 359-393 and accompanllng text.
3n. Liparota v. United States, 471 U.S. 419 (1935).
328. Id at 42425.
329. Id at4l9.
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of food stamps for $300.330 The transaction took place under
circumstances that demonstrated Liparota's guilty knowledge.33l

Liparota was charged with violating 7 U.S.C. $ 20240)(1),
which provides in relevant part: "ffihoever knowingly uses,
transfers, acquires, alters or possesses coupons . . . in any manner
not authorizedby this chapter or the regulations issued pursuant to
this chapter shall . . be guilty of a felony . . .n332 The
district court rejected Liparota's proposed jury instruction to the
effect that the government must prove that "the defendant
knowingly did an act which the law forbids, purposely intending
to violate the law."333 The gist of the district court's instruction
on point was that defendant in fact had to have acquired the food
stamps in a manner that violated the law; but the only knowledge
to be proven was that "the Defendant knowingly and wilfully
acquired the food stamps. "334

Justice Brennan noted that differefit mens rea requirements
might attach to different elements of an offense and that other
mens rea classifications exist besides specific and general
intent.335 Given the statutory language in an offense like g 2024
and the failure of Congress to enact legislation similar to the
Model Penal Code,336 those possibilities really do not present
themselves to the litigants. That is, the government was not free
to argue that, for example, while knowledge attaches to the
acquisition element of the offense, the government must only prove
that Liparota should have known that his conduct violated the
law.337 If the Court were to so hold. it would be an obvious

330. Id. at 42I-22.
331.. Id. at 434 n.17.
332. 7 U.S.C. $ 2024(bX1) (1985) (current version at 7 U.S.C. S 2024).
333. Liparota v. United States, 471 U.S. 4I9, 472 (1985) (quoting On

Writ of Certiorari to the United States Court of Appeals for the Seventh
Circuit, Joint Appendix at 34, Liparota v. United States, 471 U.S. 419 (1985)
(No. 84-5108) [hereinafter Wntl).

334. Liparota,471 U.S. at 422 (quoting Wit, supra note 333, at 33).
335. Id. at 423-24 n.5.
336. S. !722,96th Cong., Lst Sess. $ 302 (1979) (never enacted).
337. See generally United States v. Johnson & Towers, Ine.,74lF.2d

662, 664-65 (3d Cir. 1984), cert. denied sub nom. Angel v. United States, 469
U.S. 1208 (1985); see also Paul H. Robinson & Jane A. Grall, Element
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usurpation of Congress' authority to define the elements of an
offense.338

As discussed above, it is late in the day to argue that this
statute is unambiguous.33e Justice Brennan found that either
interpretatbn, that knowledge attached to "authorized by" the law
as urged by Liparota or that it attached only to "acquires" as
argued by the government, "would accord with ordinary
usage."m In addition, Liparota found the legislative history
silent on the question of the proper interpretation of the Act.3r

At frat point, the Court had to turn to background
assumptions of the criminal law. The core assumption that the
Court relied on was that, absent a contrary pu{pose, mens ree
should attrh to all of the statutory elements.il2 Liparota found
that assumption to be the teaching of Morissette.Ys The Court
found a strong presumption in favor of implying amens rea term.
That was particularly the case when a contrary reading of the Act
might "criminalize a broad range of apparently innocent
conduct."s It disguished cases like United States v. Yermain,
where the Court limited the mens rea term to the falsity of the
defendant's statement and refused to attach knowledge to the fact
that the defendant was dealing with a federal agency.3a5 In
Yermain, on the Court's reading of the applicable statute, the

Analysis in Defining Ciminal Liability: The Model Penal Code and Beyond,35
STAN L. REv.681 (seeking to emphasize the importance of the Model Penal
Code's elemcnt analysis).

338. See Liparota,471U.S. at4?i-24 ('Our task is to determine which
meaning Coogress intended. "The definition of the elements of a criminal
offense is entrusted to the legistature, particularly in the case of federal
crimes, whicl are solely creatures of statute."); see also Liparotu, 471 U.S. at
42A n.6 (stating that Congress must act within constitutional restraints).

339. Sce discussion supra notes 2fiI'33 and accompanying text. '

W. Uparota,47l U.S. at 4?A.

YL Id at 423-24.
Y2. Id- at 4?5. :

Y3. Id at 425-?-6.

W. Id at 4?:6; see also id at 427 (supporting traditonal principles of
lenity). But sce id. at 4?3 (government's position regarding subsoction (E)).

345. Uparota,47l U.S. at 432.



244 TUIANE ENWRONMENTAL LltW JOURNAL [Vol. 6

government had to demonstrate that an offender was
blameworthy.ffi

The Court addressed two arguments that have importance for
an analysis of 42 U.S.C. $ 6928. In a footnote, the Court
responded to the dissent's argument that it was creating a "mistake
of law" defense.ry fustice Brennan argued, in effect, that he
was merely interpreting ,the statutory language consistent with
traditional interpretative principles.'t By contrast, the traditional
maxim that ignorance of the law is no excuse refers only to the
situation in which an accused tries to deny knowledge of the very
penal, law with which he is charged.ne Hence, Brennan
distinguished between an accused charged with receiving stolen
goods who cannot claim that he did not know that receipt of stolen
goods is illegal, but can defend on the ground that he did not know
that the good were stolen.3so That the goods were or were not
stolen might turn on what technically is a question of law, such as
who is the lawful owner of the property in question.3sr

The government also contended that the statute in question
created a public welfare offense, that would, therefore, "'consist
only of forbidden acts or omissions. t n3s2 11nd the Court analyz.ed
7 U.S.C. g 2024 in light of facbrs identified in Morissette, it
might have concluded that dealing in paper issued pursuant to a
federal entitlements program was not a crime at common law.353

%. United States v. Yermian,468 U.S.63, 69 (1984).
Y7. Liparota,47l U.S. at 425 n.9.
348. Id. at 422 (Brennan, J., referring to MoDEL PeNaI- CoDE $ 2.02

commentary at 13L (Tentative Draft No. 4, 1955)).
3/;9. MoDEL PnNel Coon $ 2.02(9) (Proposed Official Draft 1962).
350. Liparota,47l. U.S. at 425 n.9. See also Regina v. Smith (David),

$nq 1 Ail E. R. 632 (defendant was able to defend against a charge of
recklessly damagrng the property of another by introducing evidence of a good
faith betef that the property destroyed was his own).

351. See Regina, L All E. R. 63a 6861' see also Mooet PENAL CoDs
$ 2.04(1) (Proposed Official Draft 1962); GLATwILLE WILLLAMS, CRIMINAL
IAw: THE GENSRAL PART $ 100, ar ?87 (2d ed. 1!)61).

352. Liparota,471U.S. at 432 (quoting Morissette v. United States, 342
u.s. 246, 252-53 (r9s2)).

353. Moissette,342 U.S. at259-61.



The questkn surely would have been a close one.3s The
Court's retponse certainly suggests a narrowing of the Court's
public welfrre offenses analysis. Its response to the assertion that
7 U.S.C. ,2024 created a public wclfare offense was briefi "the
offense at issue here differs substantially from those 'public
welfare offenses' we have previously recognized.tt35s It fimited
its public wetrfare analysis by'observing that 'Congress has

rendered oriminal a type of condwt that a reasonable person

should know is subject to stringent public regulation and may

seriously ilueaten the community's health or safety
Lipatota's discussion of public welfare offenses is consistent

with the disillusionment with strict liability offenses.357 It
imposes a limitation on the category of cases where the Court will
find public welfare offenses in absence of clear congressional
intent to thc contrary. While that result is to be applauded, its
response to the government's argument can work mischief, as it
did in United States v. trIoflin.3sE In context, the Court seems to
have creabd a presumption that when Congress does regulate
subjects that effect "the community's health or safety,ttsse i1

intends to impose strict liability on the offender on the irretutable
presumption that a person is negligent for failing to know of the
regulationr. The Court's citation to International Minerak is
misplaced.m As discussed above, Intematiorul Minerols
created no such presumption.sr There, the Court relied on the
notice inhcnent in the possession of dangerous objects in discussing
whether due process is violated if no mens rea attaches to an

element of an offense. By contrast, International Minerals
suggested that if the defendant is in violation of a regulation of an

1993I DOES CWPABILITY MATTER? ' 245

354. Sce olso United States v. Flum, 518 F.2d39,45 (8th Cir. tr975),

cert. denie4 423 U.S. 10tS (197t. , ' .'

355. Li?nrota,47l U.S. ai +32-lz.
356. Id" at433.
357. Id. at 43r-33
358. United States v. Hoflin, S80 F.2d 1033 (9th Cir. 1989), cert. denied,

110 S. Cr. 1143 (1990).
359. Liparcta,471u.S. at 433. , ,

'''

36l. Sce discussion.t Jtro notes 321-3zl_ anil accomparylng te)d:' '
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otherwise innocent activity due process may be violated "if
Congress did not require . . .'mens ree' as to each ingredient of
the offense. "362

Liparota creates a strong presumption against criminalizing
conduct that might otherwise be innocent and in favor of reading
liberally any mens rea requirernent found within a federal statute.
But it carelessly suggested a separate category of cases when
Congress is regulating otherwise harmful activity. There, without
deciding the question, Liparota suggests a different presumption
concerning congressional intent when a statute regulates dangerous
activity. International Minerals, the Court's support for that view,
hardly justifies its conclusion.

v. Sonrwc our BncrcRouND AssurvrpttoNs oF THE
Cnunqer Lnw

Absent plain meaning and clear legislative intent to the
contrary, International Minerals was unwilling to assume that
Congress intended to make knowledge of a particular regulation an
element of the offense. It did so in large part because "it is too
much to conclude that . . . the House [intended to] carv[e] out an
exception to the general rule that ignorance of the law is no
excuse. "363 Justice Douglas should have known better.

It was after all Justice Douglas who wrote the Court's
opinion in Lambert v. California,ss in which the Supreme Court
struck down a local ordinance that imposed a registration
requirement on any convicted person who remained in Los Angeles
for more than five days.365 The Court found that the ordinance
violated the due process notice requirement in that it applied to a
person "who has no actual knowledge of his duty to register. "3tr
The Court did suggest that nothing in Lambert's circumstances

362. United States v. Int'l Minerals & Chem. Corp., 402 U.S. 558,
564-6s (1e7r).

363. Id. at 563.
K4. Lambert v. California,355 U.S. n5 $957).
365. Id. at ?-?3-29.
ffi. Id. at227.
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would lead her "to inquire as to the necessity of regisnation."sT
Despite scne ominous language in Justice Frankfurler's
dissent,368 Lamben did not usher in a general defense of
ignorance of the law.36e But it stands as one of a number of
areas where ignorance of the law is excusable, where an offender's
fault for not knowing is so lacking that it is unfair to punish the
offender.3To

More to the point, however, commentators3Tl and some
courts3?2 have long recognized that the claim that ignorance of
the law is no excuse is overstated. The generalization that
ignorance of the law is no excuse remains largely true in two
classes of crses. First, those cases in which a defendant contends
that he was ignorant of the law with which he has been
charged;373 and, second, those cases in which the offender is
aware of thc law, concludes reasonably and in good faith that it
does not apply to him, but guesses wrong.37a On occasion, most

367. Id at229.
368. Id, at 2fi (1957) (Frankfurter, J., dissenting).
%9. ^Sc Lambert v. California, 355 U.S. 225,232 (1957) (Frankfurter,

J., dissenting). See also Texaco v. Short, 454 U.S. 516, 537 (1932); see also
United States v. Freed, 410 U.S. 601, 608 (L971'1; MoDEL PENAL CoDE $
z.02Q> propmed Official Draft 1962).

370. Sc Cox v. Louisiana, 379 U.S. 559, 566-67 (1965\; see a/so MopeL
PeNar CoDE I 2.04 commentary at 274-75 (1985).

371. Mooer PBNaI- CoDE, $ 2.04 commentary at T74-75 (1935);
Ronald A. C$s, Ignorance of the Law: A Maxim Reexamined, 17 WM. &
MeRv L. REv. 67t,689-95 (L976); George P. Fletcher, The Individualization
of Ercusing C-ottditions,4T S. CAL. L. Rev. t?59,1295-99 (L97\i Henry W.
Seney, 'Tlhen Etnpty Terrors Overawe"--Our Ciminal Law Delenses (Part Two),
19 WAYNTE L. Rnv. L359, tK4-76 (1973).

372. Srl., e.g., Liparota v. United States, 471 U.S. 419, 4219 (1985);
Lambert,355 U.S. 225 $9n); United States v. Simpson, 561 F. 2d 53,6L42
(7th Cir. L977);Uaited States v. Lizarraga-Lizarraga,54IF.2d826,8n-28 (gth

373. Sa', e.9., Morgan v. Dist. of Columbia, 476 A.zd 1128, 1133 (D.C.
App. 198a); United States v. Currier, 621F.2d,7,9-t0 (1st Cir. 1980); State v.
Clar\ 346 N.W.2d 510 (Iowa 1984); State v. Weitzman,427 A.zd 3,6-7 (N.H.
1981).

374. Sa GI-euvnmWLLr,AMs, CRTMTNAL I"Aw: Tlm GnxBRAL PART

$ 101., at 288{9 (2d ed. 1961.).
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importantly in regulatory offenses, courts face situations in which
the offender seerns entirely blameless. Nonetheless, largely based
on a utilitarian rationale, courts follow Justice Holmes' argument
that 'Justice to the individual is rightly outweighed by the larger
interests on the other side of the scales [the general goodl."rzs

Courts and legislatures have created narrow exceptions to the
rule where a defendant has gone beyond merely reading the statute
and misconstruing its language.376 For example, the Model
Penal Code recognizes five situations in which a defendant has an
affirmative defense of proving a reasonable mistake of law:37
it recognizes a claim of inadequate publication of the law;37E it
also recognizes four situations in which the defendant has refied on
a later determined invalid or erron@us interpretation of the
law.37e Again largely for utilitarian policy concerns, the Model
Penal Code, like the common law, does not allow a claim that the
defendant relied on advice of counsel.3s0

The categories hardly seem principled. The categories do
identify blameless, reasonable actors who are excused because of
their mistake concerning the law. But the line falls far short of
providing a defense to all blameless actors whose mistake is one

375. ^See People v. Marrero, 5O7 N.E. 2d 1068, 1069 (N.Y. 1937)
(quoting Oqwn W. Hor.rrlns, THe CourrloN LAw a8 (1881); see also supra
note 374 at 288-89. But see Immanuel Y*nt,The Philosophy Of Law, in THB
Gnnar LecAL PHrLosopHERs 237, 257 (Clarence Morris ed. t}ltl (',[o]ne
man ought never to be dealt with merely as a means subservient to the
pupose of another . . .").

t76. See also Manero,507 N.E.2d at LM9-70 (precluding mistake of
law exception despite language of N.Y. Penal Law $ 15.20).

3Tl. MoDEr. PeNrer. Coon $ 2.04(3) (proposed Official Dtaft 1962).
. 378. MoDEL PEr.rAL CoDE g Z.O+(3Xa) (proposed Official Drafr 1962).

379. Id 52.04(3)O). See, e.9., Coxv. Louisiana,379 U.S.559,568-71
(1%t (allowing an exception to mistake of law rule where defendant
reasonably relies on public officer,s enforcement of the law); United States
v. Albertini 830 F.2d 985, 989-90 (9th Cir. 1987) (allowing an exception ro
mistake of law rule where defendant reasonably relies on judicial opinion);
Long v. State, 165 A.zd 89 (1949) (allowing an exception to mistake of law
where defendant reasonably relies on legality of divorce proceedings); State
v. Godwin, 31 S.E. 221 (N.C. 1898) (reasonably relying on a statute later
found unconstitutional).

380. Mopel Penar CoDE, g 2.04 commentary atTtg-?50 (1985).
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of law.3Er Lombert demonstrates thc kind of ,ad hoc line that
exists in thc freld. There, a convicted felon, picked up on
suspicion of another offense, was charged under a Los Angeles
ordinance thet required a convicted felon to register with the police
if she remaincd in l-os Angeles for a more than five days.382 The
Court held that lambert's conviction violated the notice provision
of the due process clause.383

Lornbcn might have been grounded on the absence of the
offender'sHemeworthiness in failing to know the law. Obviously,
I-ambert's flilure to know the unusual provision of law could be
distinguished from an offender who claimed ignorance of the law
of theft or murder.3u A line based on blameworthine.ss woirld
have been principled. Had the Court gone that route, any number
of defendar*s would be able to argue that the unusual,nature of a
particutar regulatory crime *ide their lack of krrowledge
defensible.3u But the Court stopped far short of such a holding.
Instead, it narrowed Lambert to situations dealing with crimes
involving "@nduct that is wholly passive - mere failure to
register.n386 Not alt omissions were within the Court's
holding.387 More importantly, Justice Douglas suggested that a
person whcc crime involves an act will be put on notice of the
possibilty thet the conduct is unlawful,388

381. Sc,, e.g, People v. O'Brien 31 P. 45, A6-a7 (Ca1.1892); Oakland
v. Ca4rentie42l Cal. fAZ (t563);Rex v. Esop, 173 Eng. Rep, 203 (1836); Rex
v. Bailey, 168 Eng. Rep. 651 (1800).

382. hnbert v. Californi4 355 U.S. 225,2?5 (1957).
383. Lonbeft,355 U.S. at2/7. It is worth noting tirat defendant was

denied an opportunity to defend on lack of knowledge,id at227.
3&t. C! Rex v. Esop, L73 Eng. Rcp. 203 (1936) (not'allowing an

ignorance of tlc law defense where the act of sodomy was not criqninal in the
defendant's n*ive country).

385. Ilcnry M. Hart,The Aims of the Ciminal Law, t"Aw & Covreup.
Pnoss. 40t,6,-* (1958) (criticizing the Lambert decision).'

386. Lonbert,355 U.S. dt?2&. : '

3€7. Id, at229 (Douglass, J., distinguishing the statute in question from
statutes requlring the licensing of businesses); see a/so tlnited States v.
Dotterweich, 320 U.S. m, 285 (1943) (involving interstate traasport of
misbranded dngs); United States v. Balint, 258 U.S. 250,251 (1922) (involvtng
sale of drues)"

388. L0nbert,355 U.S. at72l3.
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Larnben's distinctions have been widely criticized.38e At
a minimum, Lambert demonstrates the ambivalence of courts in
defining the law governing ignorance of the law. It has hardly had
a settled course.

Cases like Liparota; Internntiorul Minerals, ild the cases
interpreting 42 u.s.c. $ 6928 represent a distinct line of rnistake
of law cases. Unlike the defendant who claims ignorance of the
law with which he is charged or ignorance about its interpretation,
the defendant in Liparota argued that knowledge of the law was a
material element of offense and that his ignorance of the law
negated a material element of the offense.3e0

The common law distinguished between specific and general
intent offenses, whereby ignorance of the law was relevant only if
the defendant was charged with a specific intent offense.3er The
most obvious examples, of course, were cases involving good faith
mistakes concerning ownership of property in theft and related
offenses.3e2 More recent proposals have abandoned the
distinction as unfound"6.rsr As described by the Model penal
Code, this class of cases involves a situation in which "[t]he
culpability issue is essentially the same for a given offense
whatever the abstract classification of the error that is asserted. .

t394

389. See Geonce P. FLETCHE& RETHTNKTNG CRTMTNAL l-Aw 4U-25
(1978); see also Henry M. Hart, The Aims of the Ciminal Law, Lnw &
corrnup. PRoBS. 40t, 433-36 (1958).

390. Liparota v. United Stares, 471 U.S. 4L9,423 (1935). Compare with
MoDEL PBNar- CoDE g 2.04(L) (proposed Official Draft 1962).

391. See Williams, supra note 374, at 294.
392. See, e.g, State v. Ebbeler, 223 S.W. 396 (Mo. 1920); Regina v.

Smith (David), (1974) l All E. R. 632.
393. MoDEL PENAL CoDE gg 2.02,2.04 (proposed Official DraftL962)

(setting outtnens rea requirement and allowing a defense when requisite nens
rea not proven). . But see State v. Woods, L79 A. 1, 2-3 (Vt. 1935) (holding
that a "guilty'mind" by defendant not required for conviction).

394. MoDEL PnNer CoDE, g 2.04 commentary at270 n.2 (1935). The
Model Penal code's approach should hardly be surprising to a student of the
giminal law. It reflects the predominant view that culpability is a necessary
condition for punishment. As I have developed elsewhere, commentators of
every political persuasion have urged that retribution is the primary
justification for punishment. see Michael vitiello, Recoisideiig
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What cmerges in legal commentaries, case law, and
codifications like the Model Penal Code, is a general rule that
where a mcre reo tptm is provided or implied3e5 it attaches to all
material elements of an offense.3s Further, if the material
element of the offense involves a question of law, like lawful
authority, tlr' merc rea turm applies equally to that material
element. Iiprota reflects the same understanding of statutory
construction. With regard to 42 U.S.C. $ 6928, there would
appear !o be no coherent reason to abandon that traditional
understandi4g. In other words, insofar as the Third Circuit would
run the knon{edge term all the way to attach to the permit
requirement,e Johwon & Towers is entirely consistent with the
law governing mens rea and mistake of law.

Rehabilitation, 65 Tuu L. REv. 1012 (191). The Supreme Court has
suggested that centencing a nonculpable offcnder to a term of imprisonment
may be a violaion of the Eighth Amendment. Solem v. Helm, 4613U.5.m,
2W-e4 (1e83).

Liparotc v. United,stater is largely consistent with that theme. Justice
Brennan argucd that culpability is the predominant background assumption
of the crimind law. Liparotq 471 U.S. 419, 4y;-26 (1985). When a court
must anallze lhether a rnenE rea term atteches to a material element, the
maxim concening ignorance of the law is simply inapplicable. Once that
point is recognized, the Court should have simply concluded thatUnited States
v. fnt'l Miner* & Chem. Corp.,4A2 U.S. 558 (1943), was wrongly decided
As it stands, Liprota 's analysig consistent with Model Penal Code $$ 2.02(4)
and 2.04(1), d Liparota's weak attempt to distinguish Int'l Minemls are
irreconcilable rnd can only produce confusion.

395. Se Moper PsNer Cope g 2.02(3) (Proposed Official Draft
1962); see a/so Regina v. Smith (David), $nq 1All E. R. 632.

3%. lvloDEL PEr.rAL Cone $ 2.02(4) (Proposed Official Drafr 1962);
see also /d S Z(X(l) (treating mistake of fact and mistake of law in thE same
way).

397. United States v. Johnson & To*ers, 1nc.,741E.2d62"66+65 (3d
Cir. 1984), cert denied sub nom. Angel v. United States, 469 U.S. 120S (1985).
But see id at 654165 (holding that "knew or should have knoqrn' is'the
standard).
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Pusrrc Porrcy .eNo IcNoneNcE oF TrrE LAw

As indicated above, one traditional and strong justification for
the general rule that ignorance of the law is no excuse is the
utilitarian argument that 'Justice to the individual is rightly
outweighed by the larger interests on the other side of the
scales."3e8 The same kind of utilitarian justification underlies the
strict liability requirement in mala prohibirum offenses.3s
Indeed, the court in Hoflin relied on the fact that, despite the
presence of a mew ree tetm,42 U.S.C. $ 6928 was a public
welfare offense, justifying a nirrrow construction of the mens rea
lerm.m This section discusses whether the competing interests
identified by Justice Holmes, justice to the individual and
important public interests, can be accommodated without
criminalizing an otherwise blameless individual.

Courts have traditionally justified punishment of an offender
without allowing an ignorance of the law defense or without a
mens rea element at all largely on similar grounds. As explained
by one state court, "[t]he usual rationale for strict liability statutes
is that the public interest is so great as to warrant the imposition
of an absolute standard of care n40r That is especially true
in cases, like traffic offenses, where the prosecutor may need to
try a large number of offenders without the added and difficult
burden of establishing a knowledge or mens rea element.a@ In
partial response to the criticism that the result is unjust, some
coufls have argued that mala prohibitum offenses carry minor
penalties; in effect, they are civil cases.a6 That ignores both the
stigma attaching to the criminal charges and the real possibility of
imprisonment in some instances. A further argument to support
strict liability offenses and to justify disallowing the ignorance of

398. See Holmes, supra note 375, at 48.
399. Morissette v. United States, 342 U.S. 24K',259-61 (LgsZ).
400. United States v. Hoflin, 880 F. 2d 1033, 1038 (9th Cir. L9B9), cert.

denied,110 s. ct. 1143 (1990).
401. State v. Collova, 255 N.W. 2d 581, 585 (Wis. 1977).
40,2, Commonwealth v. Smith, /t4 N.E. 503, 504 (Mass. 1896) (Holmes,

J., writing for the rnajority).
403. See Morissette v. United States,342 U.S. 24f.,256 (1952).



the law dcfense is that we can trust prosecutors not to proceed and
juries not to convict blameless offenders.e With regard to
disaltowirg an ignorance of the law defense, the additional
argument has been made that people are aware of the law.ffi

Each of these arguments has been criticized in an ample
literature attacking strict liability and the general absence of an
ignorance of the law defense.a6 But. whatever efficacy the
argumentr may hqve, for example, within the context of regulating
traffic offenses,@ the arguments appear singularly unpersuasive
within the context of federal regulatory schemes.

Corryress commonly esAblishes regulatory schemes with a
wide array of enforcement remedies. The pattern varies, but the
agency mey initially be empowered to negotiate with the regulated
entity;ffi thereafter, it may be able to seet injunctive relief,@
attach aslets,aro seek civil sr criminal penalties and fines.all
In some instances, especially in cases involving egregious
behavior, the agency miy be-able to seek or havJ the fustice
Departmont seek a criminal indictment.ar2

The Internal Revenue Code provides an example of the
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government's power to use a variety of enforcerRent tools.
with many federal regulatory schemes,ar3 the tax code

M. See United States v. Dotterweich, 320 U.S. 277,285 (L943); see
also Long v. State, 65 A.2d ,ttt9 (Del. 1989).

405. See, e.g, Weeks v. State, L32 So. 870, 871 (Ala. 1931); Satterfield
v. State, 109 N.W.2d 4L5, 4I8 (Neb. 1961).

M. See Moper PENAL CoDE g 2.04 commentary at n4-75 (1,985); see
a/so Cass, anpra note 37L, at 689-9; Flctcher, supra, note 371, at 1295-99r;

Seney, supn note 37L, at LW76.
Q7, Sayre, supra note 268, at 87 n.6.
408. 21U.S.C. S 62Gn4. See akoHenryH. Perritt, Jr., Negaiwed

Rtlemaking and Adrninistrative Law,38 ADMTN. L. REv. 471, 47I (LgK).
N. Petroleum Marketing Practiccs Act, 15 U.S.C. $ 2805OX2) (lWz).
410. Internal Revenue Code of l%,25 U.S.C. S 6332(d).
4lL. ,Sce Jackson v. Concord Cas., 253 A.2d793, S00 (NJ. 1969); see

alsoUntteil States v. Grimaud,220 U.S. 506, 517-18 (1911).
412.CommodityExchangoAct,7U.S.C.$13a.1(L992.\
413. For example, the EPA administers 33 U.S.C. S 1321(b)(6) (19S7),

which proviles civil and criminal penalties for polluting waters where the goalc
of the actn ls stated in 33 U.S.C. $ 1251(a) (1987), are to "maintain,ths
chemical, fr5cical, and biological integrity of the Nation's waters.' Anfiher

As
,is
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designed with a primary objective that is noncriminal, here the
collection of revenue.ara Criminal sanctions are available for tax
evaders,als largely on utilitarian deterrence grounds. No doubt,
like the schemes discussed in Morissette, crimes under the Internal
Revenue Code would be mala prohibitum.

Congress has never attempted to define crimes under the code
as strict liability offenses. In fact, the Supreme Court has
consistently over a sixty year period read the willful element found
in Title 26 offenses as to require not only knowledge of fact, but
also knowledge of the law.ar6 Most recently, for example, the
Court reversed a decision by the Seventh Circuit that held that the
tax payer could raise a good faith misunderstanding of the law
only if the defendant's beliefs were reasonable.alT Instead, the
Court held that the appropriate standard was whether the defendant
made a good faith mistake. That was so even though the mistake
involved a question of law.ar8

Cheekare and other cases interpreting criminal
provisionsa2o under the tax laws are interesting for i number of
reasons. Even if the crime is a misdemeanor, Congress has
included a mew rea term.azr Further, the Court has interpreted
that term to allow a good faith claim of ignorance of thelaw.M
Apart from the interpretative problems, the regulatory goals of the
congressional scheme are not impaired by imposing a fault
requirement even where, as it is in Cheek, a very strict fault

example would be the Insider Trading and Securities Fraud Act of 1988, i.5
U.S.C. S 78ff, which provides civil and criminal penalties for violations of the
Securities and Exchange Act.

4L4. Internal Revenue Code of L986, ?5 U.S.C. $$ 1-5801 $g92).
415. Internal Revenue Code of 1986,?6 U.S.C. S 7201 (L992).
4!6. United States v. Murdock, 290 U.S. 389, 395-98 (1933).
417. Cheek v. United Srates, 111 S. Ct. 604, 6L0-It (1991).
418. Id. at6ll.
4I9. Id.
420. See, e.g., United States v. Pomponio, 429 U.S. 10 (1976); United

States v. Bishop, 412 U.S. % $n, (interpreting I.R.C. S 7206-7?-07); United
States v. Murdock, 290 U.S. 389 (1933) (interpreting the Revenue Act of L926,

$ 11la(a) and the Revenue Act of 1928, $ 1,16).

421. See, e.g, Zi U.S.C. $ 7203 (L99z).
422. Cheek v. United States, 111 S. Ct. 604,6L0-Lt (1991).
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requirement.aB
Much the same can be said about federal environmental laws.

Contrary b the presumption of Morissette, whereby the Court
found less need for a mens rea rquirernent in mala prohibitwn
offenses bcause of the need for efficient enforcement, the reality
of regulatory schemes today demonstrates that the enforcement
goals and faditional notions of fault are not incompatible. Hence,
what apperred to be the foundation of the distinction in Morissette,
that aban&ning mens rea was the only way in which to enforce
regulatory goals, is largely contradicted by the facts. Important
public polby concerns need not be impaired even if a court or a
legislature imposes a fault requirement.a2a

VII. CoNCLUSIoN

The confusion created by a2 U.S.C. $ 6928 requires
Supreme Court resolution of this question. Currently, litigants in
different circuits receive unequal treatment under the law.

The split among the circuits certainly invites the Supreme

423. Id. at6IO (requiring the government in criminal tax cases to prove
that 'thE law imposed a duty on the defendant, that the defendant knew of this
duty, and thrt he voluntarily and intentionally violated that duty'').

424. Sce United States v. Int'l Minerals & Chem. Corp., ,m2 U.S. 558
(1971);see also United States v. Johnson & Towers, lnc.,74LF.Zd,66Z,@65
(3d Cir. L99), cert. denied sub nom. Angel v. United States, 469 U.S. 1208
(1985). The Court held that "knew or should have known" is the standard.
It may be thrt the problem is setting the appropriate fault standard, although
these cases erggest one standard, this is most appropriately the work of the
legislature. I*gislators, however, do not address this problem often enough.
Some comrrcntators have argued that civil enforcement provisions do not
provide adequate protection for the enviroment. See, e.g, Robert A. Milne,
comment, Tlu Mens Rea Requirements of rhe Federal Environrnental statutes:
Saict Cimirul Liability in Substunce Bu,t Not Fomt, 37 Bun'n. L. REv., 307,
3L8-m (198&89). That position ignores other enforcement devices such as
injunctive relief and passing on clean up costs. In addition, consistent with
Congress's intention, see, e.g. H.R. REp. No. 1491,941h Cong.,2nd Sess.30,
repinted in 1976 U.S.C.CA.N. 6?38, 6258, I have argued that criminal
sanctions should be reserved for truly blameworthy offenders, and that
sdminaliTing only truly blameworthy people will not impair the legilirrrate
goals of protccting the environment.
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Court to grant review.a2s This article has argued that the
approach taken by the Third Circuit is the correct interpretation of
42 U.S.C. $ 6928 and, therefore, should be adopted by the
Supreme Court.a26 Given the ambiguous language of the Ac(n
and the uncertain legislative history,a2t the Court should analyze
42 U.S.C. $ 6928 consistent with Liparota and Model Penal Code
provisions governing statutory construction.a2e The argument to
the contrary,a3o thul to attach knowledge to the permit
requirement would create an ignorance of the law defense, misses

the mark. The maxim that ignorance of the law is no defense has

no application in cases involving statutes where the mens rea torm
attaches to a material element that itself may involve a question of
law.a3l

The courts that have given nilrrow constructionto 42 U.S.C.
$ 6928 have been influenced by the need to protect the
environment.a32 That goal is obviously critically important. But
the Ninth Circuit, for example, assumes acritically that allowing
a defendant to demonstrate a lack of knowledge of the permit
requirement would impair environmental protection goals.a33

425. Sup. Ct. R. 10.1(a) (1990) ("a petition for writ will be granted
"[w]hen a United States court of appeals has rendered a decision in conflict
with the decision of another United States court of appeals on the same
matter....').

426. 
^See discussion ntpra notes 386-93 and accompanylng text.

4n. See 42 U.S.C. $ 6923 (1992).
428. See H.R. REP. No. t49l,94th Cong., 2nd Sess., repinted in 1976

U.S.C.CA.N. OS; H.R. Rnp. No., 1444 96th Cong.,2nd Sess., repinted in
1980 U.S.C.CA.N. 5028; H.R. REP. No. 198, 98th Cong., 2nd Sess., repinted
in 1984 U.S.C.C.A,.N. 5576.

429. See Liparcta v. United States, 471 U.S. a19 (1985); see also,
MoDEL PEnAL Coon $$ 2.02, 2,04(l) (Proposed Official Draft L962).

430. See, e.g., Liparota,47l U.S. at 4?5; see also United States v.

Hoflin, 880 F.2d 1033, L037 (9th Cir. 1989), ceft denied,Ir0 S. Ct. 1143 (1990).
431. See discussion supra notes 386-93 and accompanying text.
432. See United States v. Hoflin, 880 F.2d 1033, 1038 (9th Cir. 1989),

cert. d.enied, 110 S. Ct. 1143 (1990) (stating that the Court's conclusion is

consistent with the purpose of RCRA where "ths overriding concern of RCRA
is the grave danger to people and the environment from hazardous wastes").

433. United States v. Hoflin, 880 F. 2d 1.033, 1038 (9th Cir. l98l),ceft.
denied,110 S. Ct. 1143 (1990).
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Given the wide array of enforcement mechanisms in the regulatory
scheme,ail the environment can be protected without risking the
incarceratlxr of an offender whose conduct was not blameworthy.

Revbw by the Supreme Court of the intercircuit conflict
would giw it another opportunity to clarify the rules governing
statutory onstruction. As discussed above, the Court's approaci
is hardly consistent.a3s But Liparota demonstrated the strong
influence of the Model Penal Code's general culpability
provisions.'s Justice Brennan's oprnion did not adopt those
provisions. For example, the Court did not ovemrle cases lilce
Interrutiorul Minerals, cases that would have come out differently
under the Code.a3? But the actual holding in Liparota was
consistent with those provisions. In light of Congress's inability
to enact cotrerent criminal law reform,a3t engrafting the Code's
provisions may be the best way to bring coherence to statutory
constructim cases involving federal criminal laws.

4y. See 42 U.S.C. $ 6928 (a)GXtr) (1992) (prescribing various
enforcemeil provisions).

435. Sce discussion supra notes 2E-29 apd accompanyng text.
4ff'. Sce Liparota v. United States, 471 U.S. +tS, +25-28 (198t

(Brennan, J., choosing to have the term "knowingly'' apply as a material
element of Satute where Congress was silent as to what mens rea term should
APPIY):

437. Sce Moonr- PETIAL Cone 5 2.02(4) (Proposed Official Draft
1!b2). Un&r this approach" "knowingly'would have attached to the ter$
"regulation.' See discussion supra notes X-Y and accompanylng text.

438. S.1722,96th Cqng., 1st Sess. S 302 (1979) (never enacted).' ,


