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I. IxrnopucrroN
The brnkruptcy discharge lies at a critical intersection

between environmental laws and the Bankruptcy Code.l The
discharge rcleases a debtor from personal liability for preban-
kruptcy debts. Environmental liabilities enjoy no special treat-
ment under the Bankruptcy Code, so environmental debts, like
any other dcbt, can be discharged. Naturally, a tension exists
between thc goal of the discharge - a fresh start for debtors by
relieving tk:nr from liability for prebankruptcy debts - and the
goal of mrny environmental laws - to minimize pollution's
costs for thc general public by indefinitely imposing pollution-
related liability upon responsible persons.2

This article irovides an overview of the dischargeability of

* Counsd, Exxon Company U.S.A. B.A., Vrnderbilt Univenity, 1981; J.D., Tulane
Law School, 1914. The views expressed in this artble are solely those ofthe author.

l. In re Cheteaugay C.nrp.,944F2d997,999 (2d Cir. l99l).
2. See In lY National Gypsum C-o., 139 B.R. 397,494 (Bankr. N.D. Tex. 1992).
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environmental liabilities.3 First, it discusses the problems of
determining when an environmental liability qualifies as a dis-
chargeable claim. Second, it discusses various statutory and
constitutional grounds for objecting to the discharge of environ-
mental liabilities. It concludes that the Bankruptcy Code pro-
vides adequate means for both determining the dischargeability
of environmental liabilities and addressing environmental
problems, provided that the courts leave to the other branches of
govemment the question of whether, from a public policy stand-
point, the dischargeability of those liabilities is desirable.

II. WHSN Is eN ENvInoNuENTAL Lteslurv
' DtscH.rRcEABLE?

A. Identifying a Dischargeabte Clairn

The bankruptcy discharge is at the heart of the relief
afforded to debtors by the Bankruptcy Code of 1978. It is the
mechanism which allows debtors to make a fresh start by efec-
tively eliminating a debtor's personal liability for prebankruptcy
debts. Under Section 52a@) of the Bankruptcy Code, the dis-
charge (1) voids any judgment against the debtor for a claim
subject to discharge, and (2) enjoins any action to hold the
debtor personally liable for a discharged claim.a Section 524
bars any collection against the debtor for a discharged debt,
including lawsuits, personal contacts, letters and telephone
calls.5

The scope of the discharge varies according to the type of
bankruptcy proceeding.6 In a Chapter 7 case, the discharge

3. Grounds for objecting to the discharge are set forth in the Bankruptcy Code. I I
U.S.C. $$ l-151326, at 523, 727 (1988 & Supp. 1992). Section 727(a) sets forth the
"discharge" objections, which bar the discharge of all of a debtor's liabilities and which
usually apply when a debtor engages in misionduct that atrects his bankruptcy case. In
contrast, $ 523(a) contains the "dischargeability" objections, which allow interested parties

to challenge the dischargeability of a single claim rather than all of the debtor's liabilities.
Section 523 objections are more common than S 727 objections because an objecting
creditor is more likely to be paid only if his claim is not discharged. This article is limited
to dischargeability issues and does not discuss discharge objections under $ 727 that mLay

apply when environmental liabilities are at issue.

4. Id. g 524(a). Section 524(aX3) extends the discharge to community d€bts and is
not relevant to the discussion in this article.

5. H.R. RBp. No. 595, 95th Cong., lst Sess. 365-66 (1977), reprinted in 1978

U.S.C.C.A.N. 5787,632G21; S. Rer. No. 989, 95th Cong., 2d Sess. 80 (1978)' reprinted in
1978 U.S.C.C.A.N. 5787, 6320.

6. The most common type of bankruptcies involving environmental liabilities are

Chapter 1l cases (which allowa debtor to reoiganize and continue his business operations),
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extends to dl debts and to any liability on a claim that arose
before the debtor filed his bankruptcy petition, regardless of
whether a proof of claim is filed or the claim is allowed.T How-
ever, a Chtpter 7 debtor who is not an individual, namely a cor-
poration or other business, cannot obtain a discharge.s In a
Chapter 1l case, the discharge is broader and extends to any
debt that erises before the date of the order confirming the
debtor's phn of reorgarization.e A Chapter 1l debtor will not
reoeive a dircharge if his reorganization plan liquidates his assets
or if he faih to engage in business after his reorganization plan is
confirmed.ro

The discharge relieves the debtor from personal liabilitim
that fall within the Bankruptcy Code's definition of debt.tr Debt
is defined rs "liability on a claim."r2 A claim is defined as:

right to payment, whether or not such right is reduced to judg-, ment, llluidated, unliquidated, fired, contingent, matured,
. unmaturcd, disputed, undisputed, lcgal" equitable, secured, or

unsecurcd; or
right to rn equitable remedy for brcach of performance if such
breach gives rise to a right to payment, whether or not such
right to ln equitable remedy is reduced to judgment, fixed, con-
tingent, matured, unmatured, disputed undisputed, secured, or
unsecurod.13

Congress broadly defined a claim so that "all legal obligations of
the debtor, no matter how remote or contingent, will be able to
be dealt with in the bankruptcy case" and "[i]t per:nits the

I I U.S;C. $$ I l0l-74, and Chapter 7 cases (which provides for the cessation of a debtor"s
business and a liquidation of its assets to pay creditors' claims). Id. $$ 701-66. Chapter I 3

is only availabh fur individuals with limited assets rnd liabilities and is not addreesed ftrlly
in this article. Id $$ 1301-30.

7. Id. $f 3Ol, 7270) (order for relief occurs when voluntary bankruptcy case
commenc€s by iling bankruptcy petition). Cerhin types of claims that may arise after
filing are deemd pre-petition and, therefore, are dischargeable. Id g 502(eX2), (g)-(i).

8. Id. $ 727(a)(l); see, e.g. , NLRB v. Better Bbg. Supply Corp., 837 F.zd 377 , 378-79
(9th Cir. l98t) (corporate liability for damagcs under NLRB survived Chapter 7
bhnkruptcy prcoeding and attached to alter ego formed after bankruptcy).

e. rd. $ ll4r(dxrxA).
r0. /d $ il41(dx3).
11. I I U.S.C. $ 7270) (Chapter 7 discharge extends to debts that arose before date of

order for relid, and to any liability on claim under g 502 of Bankruptcy Code); rd
$ I 141(dXlXA) (Chapter I I discharge applies to debts and any debt of kind specified in
$ 502G)-6)); id $ 1328(a), (c) (Chapter 13 discbarge discharges unsecured debtor and
other debts).

12. rd. g r0l(12).
13. /d. $ lol(5).
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broadest possible relief in the bankruptcy court."ra Given its
broad definition and legislative history, a claim has been inter-
preted expansively by the courts to include known liabilities,
potential liabilities and injunctions.r5 Thus, liabilities that qual-
ify as claims are dischargeable debts.

Environmental liabilities are not distinguished from other
types of debts by the definition of claim, by the provisions for
discharge, or by the Bankruptcy Code's legislative history. As a
result, the same Code provisions that determine the dis-
chargeability of other debts also determine the dischargeability
of environmental liabilities. These provisions are more easily
discussed by dividing environmental liabilities into two general
categories: known liabilities and potential liabilities. Known lia-
bilities include cleanup costs, damages, simple torts, and statu-
tory obligations that arise prior to bankruptcy. Potential
liabilities include claims that may arise from prebankruptcy pol-
lution, such as toxic tort claims, property damage and clean-up
liabilities. The applicability and efect of the discharge can vary
according to the type of claim at issue.

B. Dischargeability of Known Environmental Liabilities

Prebankruptcy environmental liabilities which are, or can
be, reduced to an amount of money are usually dischargeable.l6
A debt subject to discharge is a "liability on a claim."r7 Claim
includes a "right to payment."rs As a result, claims for cleanup
costs, toxic torts, pollution-related property damage, violations
of a mining spoilage statute (including the failure to reclaim
mined areas), contracts, response costs, contribution actions and
private statutory causes of action are all dischargeable.te Liabil-

14. H.R. Rer. No. 595, 95th Cong., lst Sess. 309 (1977), reprinted in 1978

u.s.c.c.A.N. 57 87, 6266.
15. See Ohio v. Kovacs,469 U.S. 274,279 (1985);.tn re Chateaugay Corp.,944F.2d

997, 1003 (2d Cir. l99l).
16. See Kovacs,469 U.S. at 279 (noting no dispute whether claim for prebankruptcy

cleanup costs subject to discharge); .In re Tinkham, 59 B.R. 2O9, 217 (Bankr. D.N.H.
1986). Of course, this pretermits any discussion of possible discharge objections.

17. ilu.s.c.$101(12).
18. rd $ 101(5).
19. See, e.g., Kovacs,469 U.S. at 284-85 (injunction requiring cleanup); Chateaugay,

944 F.zd at 999 (claim for CERCLA response costs); United States v. Whizco, Inc., 841

F.zd 147 , I 5 I (6th Cir. 1988) (injunction to extent it required cash expenditures to clean up
mining site); United States v. Union Scrap Iron & Metal, 123 B.R. 831, 838 (D. Minn.
1990) ($42,000 pre-petition CERCLA response costs discharged); In re Charter Corp.' I 13

B.R. 725, 728 (Bankr. M.D. Fla. 1990) (claim for benzene exposure); .Iz re Kaiser Steel
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ity for prcbankruptcy cleanup costs from the Comprehensive
Environmcntal Response, Compensation and Liability Act of
1980 (CERCLA) can also be discharged.2o

Less char is the dischargeability of prebankruptcy environ-
mental injunctions. Various state and federal laws authorize
injunctive relief when pollution is discovered.2t Polluters can be
ordered to cease damaging activities and to clean up past pollu-
tion.22 Thc dischargeability of these types of injunctions can be
critical for both the debtor and the debtor's creditors, since, if
such an ordcr survives bankruptcy, it can efectively destroy the
debtor's fresh start.

Environmental injunctions are subject to discharge under
the second part of the Bankruptcy Code's definition of a claim.
As previoudy noted, a claim includcs: "[a] right to an equitable
remedy for breach of performance if such breach gives rise to a
right to palrment, whether or not such right to an equitable rem-
edy is reduced to judgment, fixed, contingent, matured, unma-
tured, disputed, undisputed, secured, or unsecuted."23 This
portion of the definition was a compromise. The original House
bill would have made any equitable remedy for breach of per-
formance dischargeable; the Senate sought a more restrictive

Corp., 87 B.R. 662, 665 @ankr. D. Utah 1988) (state's claims for violations of mining
reclamation staute and environmental laws); Tinkhan, 59 B.R. at 217 ($11,000,000
judgment for sblc's remediation costs); see also Rcrource Recovery and Conservation Act
(RCRA), 42 U.S.C. $$ 6901-92k (1988); Comprehensive Environmental Response,
compensation rad Liability Act of 1980 (cERcLA), 42 U.S.C. $$ 960l-75 (1990 & Supp.
1992). State eovironmental legislation may also epply. Z'.g., Louisiana Environmental
Quality Act, Le. Rev. Srar. Axx. $$ 3O'2@l-2396 (West 1989); New Jersey's
Environmental Cleanup Responsibility Act, N.J. Sur. Axx. gg 13:lK-6 to - 14 (West
l99l).

20. Chatangay,g4E.2dat 999, 1005 ($32 million in pre-petition CERCLA cleanup
costs discharged); Union Soap lron & Metal,l23 B.R. at 838.

21. See Sryface Mining Control and Reclamation Act of 1977,30 U.S.C. $$ l20l-
1328 (1988 & Supp. II 1990); Clean Water Act, 33 U.S.C. $$ l25t-1387 (19S8 & Supp. II
1990); RCRA, 42 U.S.C. $$ 6901-92k (1988); Cbn Air Act, 42 U.S.C. gg 740l-7642
(1988 & Supp. II 1990); CERCLA, 42 U.S.C. 0$ 9601-75. State statute$ can allow
injunctive relief to stop or clean up pollution. See, e,g., Ln. RBv. Srer. ANN. $ 30:2171
(Louisiana Hazrrdous Waste Control Law).

22. See, eg, Clean Water Act, 33 U.S.C. g 1321(e) (iajunctive relief to clean up
discharges into reter); CERCLA, 42 U.S.C.A. g 9606 (a) (clean-up order); Clean Air Act,
42 U.S.C.A. $ 7413(b) (injunctive relief to bar air discharge); RCRA,42 U.S.C.A. g 6973
(injunctive relif allowed against person contributing to imminent and substantial
endangerment to health or environment from warte-related activities); La. Rev. Sra,r.
ANN. $ 3O:2183 (dlowing injunctive relief against violators of Louisiana hazardous waste
control law).

23. ll u.s.c. $ l0l(5).
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definition.2a The final version is briefly discussed in the legisla-
tive history, which states that it "is intended to cause the liqui-
dation or estimation of contingent rights of payment for which
there may be an alternative equitable remedy with the result that
the equitable remedy will be susceptible to being discharged in
bankruptcy."25

The leading case on the dischargeability of environmental
injunctions is Ohio v. Kovacs. ln Kovacs, the State of Ohio
obtained a stipulated judgment against a company and its chief
executive officer, Kovacs, which required them to remove wastes

from a site, forbade them from allowing additional waste to be

brought to the site, barred them from causing additional pollt
tion ind ordered the payment of $75,000 for injury to wildlife.26
Kovacs and his codefendants did not comply with the injunc;
tion.27 The State then had a receiver take possession of Kovacs'
assets in order to fund the cleanup.2s Before the receiver com-
pleted the cleanup, Kovacs declared bankruptcy and sought a
discharge of his obligations under the injunction.2e

The Supreme Court held that the injunction was discharge-
able.3o It reisoned that the appointment of the receiver removed
Kovacs' authority over the site and dispossessed him of any
assets that might have been used to perfiorm the cleanup.3r In
effect, the injunction was converted into an obligation to pay
money, and therefore, the injunction was a dischargeable
claim.32

Unfortunately, Ohio v. Kovacs does not set forth any criteria
for determining the dischargeability of other environmental
injunctions because the holding is largely fact-specific. How-
ever, the court was clear that an injunction against conduct
which contributes to pollution was not dischargeable, and that
bankruptcy does not relieve whomever is in possession of a pol-
luted site from compliance with environmental laws, including

24. See Ohio v. Kovacs, 469 U.S. at 274, 280 nn. 6-7 (1985) H.R. Rrr' No' 8200'

95th Cong., lst Sess. 309-10 (1977); S. Rep. No. 2266, 95th Cong., lst Sess. 299 (1977)'

25. 124 CoNc. REc. 32,393 (1978) (remarks of Rep. Edwards); see also id. at 33,992

(remarks of Sen. Deconcini); Kovacs, 469 U.S. at 280 (comparing House and senate

versions ofclaim with final definition adopted).
26. Kovacs, 469 U.S. at 276.
27. Id.
28. Id.
29. Id. at277.
30. Id. at283.
31. 469 U.S. at 282-83.
32. Id.



cleanup req,rirements. In the wake of Ohio v. Kovacs, two differ-
ent approrches have surfaced for determining the dis-
chargeability of environmental injunctions.33 One approach
focuses on an injunction's practical effect, while the other
focuses on rn injunction's legal basis.

The firrt approach uses a pragmatic test for determining if
an environnental injunction is dischargeable. It focuses on the
substance, not the form, of the relief sought.3a The critical issue
is whether compliance with an injunction would, in efeet,
require the debtor to spend money.35 If so, the injunction is a
dischargeable claim even if it only requires performance.36 On
the other hand, an injunction is not a claim to the extent it can
be satisfied through personal eforts, such as performing labor,
providing oquipment or ceasing pollution-causing activities.3T

Under this approach, the dischargeability of an environ-
mental injrurction largely depends upon a debtor's circum-
stances. For example, a debtor was subject to a prebankruptcy
order requiring him to clean up a mine site. The debtor was
sixty-three years old, no longer had access to the mine, did not
own the equipment needed io comply with the injunction, ffid
could not heve satisfied the injunction, even if he was held in
contempt, rmless he paid someone to clean up the site.38 Given
the debtot's circumstances, the injunction was discharged
because it actually sought the payment of cleanup costs from the
debtor. However, the injunction was not discharged to the
extent that it could be satisfied without expense to the debtor.3e

Envirmmental injunctions are likely to be discharged under
this first approach. Some injunctions may create no expense,
such as an injunction requiring a debtor in liquidation to stop
pollution-ceusing business practices. Most injunctions, however,
will involvc some expense for cleanup costs or other remedial
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33. In re Chateaugay C-orp., 9,t4 F.2d at 997, 1008-09 (2d Cir. 1991) (injunction was
deemed claim for money by anrt). But see United States v. Whizco, Inc., Ml F.zd at 149'
50 (6th Cir. lgtt) (focusing on effect of injunction upon debtor).

34. llhiza, S4l F.2d at 150.

35. Id.; In ru Robinson, 46 B.R. 136, 139 (Bankr. M.D. Fla. 1985) (order obtained by
federal governrurt requiring debtor to restore mershlands was claim because the &btqr
would have beea rcquired to expend money to comply), revU on other grounds, J5 B.R. 355

(M.D. Fla. 1985).
36. lthiza,84l F.2d at 150.

37. Id. at l5O-51.
38. Id" at 119.
39. Id. at 151. The debtor would be bound by the injunction'if he acquired

equipment that bc could use perSonally to reclaim the site.
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action. Also, a debtor who uses personal labor to clean up a site
has an opportunity cost for his time as well as the costs of oper-
ating equipment and overhead. The dividing line between
injunctions which cause no expense and those which do is
unclear under this approach, although one court suggested that
the distinction should be based upon whether the debtor would
incur substantial direct expense as opposed to incidental
expense.€ In any event, this approach favors the dischargability
of environmental injunctions, such as a cleanup orders.

The second approach is less favorable to debtors. It deter-
mines whether an environmental injunction is a claim by consid-
ering the legal grounds for its issuance. An injunction will not
qualify as a claim unless, under its terms and the applicable state
law, the debtor could be required to make a payment as an alter-
native to injunctive relief.at Whether the injunction effectively
requires the debtor to spend money is not relevant.az The key
issue is whether the debtor could have been ordered to make a
payment under the law giving rise to the order.a3 Stated differ-
ently, an environmental injunction is not a claim unless, as a
matter of law, its obligations are, in their entirety, an alternative
to a right to payment.4

Under this approach, environmental injunctions usually are
not dischargeable. A CERCLA cleanup order requiring a
debtor to prevent ongoing pollution would not be a claim
because the injunction was issued under Section 106 of CER-
CLA, which does not allow the government to accept payment
in lieu of the cessation of pollution.as If an order to halt ongoing

44. In re Robinson, 46 B.R. 136, 139 (Bankr. M.D. Fla. 1985).
41. In re Chauteaugay C-orp.,944 F.zd 997, 1008 (2d Cir. l99l).
42. Id. at 1007-08.
43. See Chauteaugay,94 F.zd at 1008; .ln re Combustion Equip. Assocs., 838 F.2d

35, 39 (2d Cir. 1988) (dictum that choice of enforcement action under CERCLA may
determine dischargeability of injunction if no statutory right exists for payment in lieu of
performance); Murray Drabkan, et al., Bankruptcy and the Cleanup of Hazardous Vtaste:
Caveat Creditor, 15 ENvtt. L. Rsp. 10168, 10175 (June 1985). For example, CERCLA
cleanup liability can be imposed under a $ 106 order or a $ 107 claim for reimbursement of
cleanup costs and associated damages. Since $ 106 does not allow the payment of money as

an alternative to compliance with an order issued under its provisions requiring the debtor
to prevent ongoing pollution, this approach does not consider such orders to qualify as
claims that are dischargeable. Chateaugay,944F.2d at 1008.

44. Chateaugay,944F.2d at 1008.
45. Id. (CERCLA cleanup order which required both site remediation and actions

regarding ongoing pollution did not qualify as a claim); see also In re Heaftland Partners,
966 F.2d 1143, 1146 (7th Cir. 1992) (dictum stating that a $ 106 cleanup order was a

statutory obligation attached to the current ownership of a site that survived bankruptcy).
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pollution ic not a dischargeable claim, the debtor efectively
remains liable for CERCLA cleanup costs.a6 Much of the work
needed to eliminate prebankruptcy pollution may be necessary
to prevent ongoing pollution, assuming that the ongoing pollu'
tion is due to the migration of existing pollutants. In contrast, a
debtor's liability under Section 107 of CERCLA would qualfy
as a claim because this section creates a reimbursement claim for
the cleanup costs of third parties when the debtor fails to take
remedial action.47

Neither approach is fully reconcilable with the definition of
claim. A claim includes the right to an equitable remedy whose
breach gives rise to a right to paymant, whether or not the equi-
table remody (as opposed to the remedy for its breach) is
reduced to judgment, contingent, unmatured, or disputed.48 It
does not roquire the "right to payment" to arise directly from
the particular statute authorizing an injunction. Instead, the
legislative history provides that a claim extends to contingent
rights of pryment for which there may be an alternative equita-
ble remedy.'e As a result, the second approach appears inconsis-
tent with thc definition of claim to the extent that it determines if
a right to peyment will arise from the breach of an existing envi'
ronmentalinjunction, instead of whether a right to payment may
exist if a contingent, unmatured, or disputed injunction were
breached. The first approach also appears inconsistent because
it fails to adequately explain how an injunction's practical efect
is equivalent to a "right to payment" for the breach of an injunc-
tion. Kovacs'refusal to hold that injunctions barring future pol-
lution-causing conduct are dischargeable also suggests that more
than just possible expense is needed to make an injunction a
claim.50

A bettcr approach would be to determine if an environmen-
tal injunctbn is dischargeable using an analysis more closely tai-
lored to the definition of claim. First, the injunction's
requirements and relevant legal authority should be reviewed to
determine if the injunction's breach gives rise to a direct right to
payment. If so, the injunction should qualify as a dischargeable

46. Chataugay, 944 F.2n at 1008 (noting that most environmental injunctions
imposing ongoing cleanup obligations will not qudify as dischargeable claims).

47. Id. at 1007; see also supm note 43 (cases discussing dischargeability of
environmental injunctions).

48. Chataugay,94r'.F.zd at 1007.
49. Ohio v. Kovacs, 469 U.S. 274,280 (lgES).
50. Id at 284-85.
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claim. If not, the next issue should be whether the breach of the
injunction created a right to an equitable remedy, including any
contingent, unmatured, or disputed remedy, whose breach
would give rise to a right to payment, even if the legal grounds
for the right to payment are not the same as for the breached
injunction. This was the case in Ohio v. Kovacs where the right
to payment arose by virtue of the appointment of a receiver after
an environmental injunction based on a diferent statute was vio-
lated. Such contingent equitable remedies also should be dis-
chargeable. This approach is consistent with the definition of
claim; with congressional intent to broadly define claim; and
with Kovacs' recognition that claim should not be interpreted
restrictively.

C. Dischargeability of Potential or Contingent Environmental
Liabilities

Prebankruptcy pollution may cause property contamination
and latent health efects that are unmanifested when a debtor
files for bankruptcy. These potential and contingent environ-
mental liabilities generally fall into two categories: potential
toxic tort claims and potential cleanup liabilities. Depending on
the circumstances, these possible claims may fall anywhere on a
scale ranging from imminent to unlikely. For example, a debtor
may be aware that the Environmental Protection Agency
intends to assess him with remediation costs under CERCLA,
although no formal demand for payment has been made. On the
other hand, the debtor simply may suspect that his, perfectly
legal, prebankruptcy business practices may create future envi-
ronmental litigation.

Potential or contingent environmental liabilities can be dis-
charged. The definition of claim includes a nght to payment
that is unliquidated, contingent, unmatured, or disputed.st It
also includes certain injunctions regardless of whether they are
reduced to judgment, contingent, unmatured, or disputed.52

The broad definition of claim is tied to the scope of the dis-
charge. Prior to the Bankruptcy Code, only provable claims
could share in the estate and be discharged. The concept of
provability was overruled by Section 502(c), which expressly
allows the estimation of contingent payment rights and payment

51. ll u.s.c. $ 101(sxA).
52. Id. S 101(5XB).
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rights arisirg from the breach of injunctions, and the definition
ot tt"-;.*. 

8200 abolishes the concept of provability in bank-
ruprcy carcs. All claims against thc debtor, whether or not
contingent or unliquidated, will be dealt with in the bankruptcy
case. Thi is the piocedure under current Chapters IX and X.
However, under the liquidation chapters of the Bankruptcy
Act, certein creditors are not permitted to share in the estate
because of the non-provable nature of their claims, and the
debtor is not discharged from those claims. Thgs, relief for the
debtor is incomplete, and those creditors are not given an

opportunity to collect in the case on their claims. The pro-
posed law will permit a complete settlement of the affairs of a
Lankrupt d€bto;, and a complete discharge and fresh start.s3

However, thc legislative history and Code do not set specific
guidelines for determining when a potential liability is too {ten-
uated to be e claim, leaving this task to the courts. Several judi-
cial tests hrve been formulated to determine when potential
environmenlal liabilities are dischargeable claims.

Recent cases have emphasized the foreseeability of the
potential liability. Whether i contingent environmental liability
is dischargeeble depends upon whether the claim could have
been fairly oontemplated by the debtor or creditor prior to bank-
ruptcy.5a Potential CERCLA liability for cleanup costs arising
from the debtor's prebankruptcy acts is dischargeable when, due
to the partice' awareness of polluted areas, the debtor's liability
becomes fairly within the contemplation of the debtor and the
government.ts Determining when a potential environmental lia-
Uitity was fairly contemplated by boih the debtor and creditor is
not clearcut but should turn on the facts of each case. Under
this approach, potential cleanup liabilities may be more likely to
qualify as a claim than unknown toxic torts.56

Anothcr variation of the "fair contemplation" test focuses

more on thc connection between potential liability and preban-

53. H.R. l,rp. No. 8200, 95th Cong., lst Sess. 180 (1977), reprtnted in 1978

u.s.c.c.A.N. 5963, 6141.

54. In re lttional Gypsum Co., 139 B.R. 397, 11O6-07 @ankr' N'D. Tex. 1992); NCL
Corp. v. Lone Slrr Bldg. Ctrs., l,l4 B.R. 170, 180 (S.D. Fla. 1992); cf,' -Iz re Chicago, M.,
St. P. & Pac. R.1., 974 F.2d775,786 (7th Cir. 1992) (applying $ 77 of the Bankruptca Act
and finding pototial CERCLA liability was a timc-barred claim).

55, Natiotsl Gympsum, 139 B.R. at 412.
56. See NCL Corp, 144 B.R. at 177 (finding the relationship between environmental

regulating agencLs and those subject to regulation provides sufrcient "contemplation" of
contingencies to discharge a private CERCLA contribution claim).



72 TULANE ENWRONMENTAL LAW JOURNAL [Vol. 6

kruptcy actions. Before a contingent claim can be discharged, it
must result from prepetition conduct fairly glving rise to that
contingent claim.57 For example, a contingent claim for cleanup
costs arising from prepetition releases and threatened releases of
hazardous waste fairly gave rise to potential liability under
CERCLA, resulting in the discharge of any contingent claim for
those costs.58 Thus, the key concern is the reasonableness of the
connection between prebankruptcy conduct and the potential
liability, rather than the parties' awareness of the potential
liability.

Under another approach, a potential environmental liability
is not dischargeable except in two circumstances. First, a liabil-
ity can be a claim if it gave rise to a prebankruptcy cause of
action against the debtor.5e Second, a contingent liability can be
a claim if it arises from a prebankruptcy relationship, such as a
contract, which contemplated that afuture event would trigger
an obligation of the debtor to pay money to the creditor.@ This
analysis hinges on the Bankruptcy Code's use of "right to pay-
ment" in its definition of claim. The existence of a claim
depends upon, (1) whether the claimant possessed a right to pay-
ment, and (2) when that right arose.6r Nonbankruptcy law
determines if a "right to payment" exists, absent an overriding
federal interest.62

Under this analysis unmanifested or unknown environmen-
tal claims usually are not dischargeable.63 A debtor's liability
for postbankruptcy CERCLA response costs that were immi-
nent prior to bankruptcy was not a dischargeable claim because
a CERCLA cause of action for response costs did not arise until

In re Chateatgay Corp., 94r'.F.2d 997, 1005 (2d Cir. 1991).

.Id. at 1000, 1005.

59. See 1z re Remington-Rand Corp.,836 F.2d825,831-32 (3d Cir. 1988);In re
United States M. Frenville Co., 744 F.2d 332,337 (3d Cir. 1984); United States v. Union
Scrap Iron & Metal, 123 B.R. 831, 835 (D. Minn. 1990) (citing In re UNR Indus., 29 B.R.
741,745-46 n.4 (N.D. Ill. 1986)); see also In re Clinton Centrifuge, 8l B.R. 844, 848-49
(Bankr. E.D. Pa. 1988) (breach of contract and waste of corporate assets claims were
sufrcient to constitute contingent, pre-petition claim).

60. Remington-Rand, 836 F.2d at 832.
61. Id. at 830 (citing In re M. Frenville C.n., 7M F.zd 332 (3d Cir. 1984)); cf.

Schweitzer v. Consolidated Rail Corp., 758 F.2d 936, 9A (3d Cir. 1985) (in railroad
reorganization, persons exposed to asbestos prior to filing did not have claims until injury
manifested in manner sufrcient to give rise to tort cause of action under applicable law,
regardless of whether subclinical injury had occurred).

62. See, e.g., Frenville, 744 F.2d at 337.
63. See UNR Indus.,29 B.R. at 748.

57.

58.
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those costs were actually incurred.n Tort claims arising from a
prepetition cxposure to toxic substances were not dischargeable
for claimants whose injuries were not detected prior to bank-
ruptcy.65 An indemnity and contribution claim against a debtor
that was not actionable at the time of bankruptcy was not dis-
chargeable.6 Similarly, if relevant substantive law does not pro-
vide a tort cause of action until an injury is detected, no claim
exists even if the debtor's fault occurred prepetition.6T

At the other extreme is the view that a claim arises when
the acts occurred grving rise to the debtor's potential liability.68
This view rejects the idea that a "right to payment" arises only
when a crditor has a cognizable cause of action against a debtor

64. Union *rap lron & Metal, 123 B.R. at E35-36 (rejecting the d€btor's contention
that a prebanknptcy release alone created a contingent claim and noted that EPA was
unaware of th pollution that caused certain postpetition response costs until after
bankruptcy); sa also United States v. Price, 577 F. Supp. 1103, lll0 (D.N.J. 1983)
(preventing the E.P.A. from suing for relief un&r $ 107 where no costs incurred, but
providing actic under $ 106 for abatement of "imminent and substantial" danger).

65. Schw*er,758 F.2d at 944; UNR Indux,29 B.R. at 745, see also In re Amatea
30 B.R. 309, 315 (Bankr. E.D. Pa. 1983) (potential rsbestosis victims whose injuries would
be caused by prpetition exposure but would not beome known until postpetition did not
hold claims ald were not entitled to have & representative appointed for them in
bankruptcy precding), revA on other grounds,755 F.2d 1034 (3d Cir. 1985).

66. Frenvilh, T4 F.2d at 337 (claim for indcrnnity and contribution not cognizable
cause of action prior to bankruptcy so not subject to discharge); see also In re Charter Co.,
862F.2d 1500, 150243 (llth Cir. 1989) (disalloring contingent CERCLA contribution
clzirns, rev1 on other grounds,9l3 F.2d 1575 (l lth Cir. l99O); In re Todd Shipyards Corp.,
92 B.R. 600, 603 (D.N.J. 1988) (refusing to enjoin litigation under the automatic stay in
extraordinary circumstances). But see In re Hemimgway Transp., 954F.zd l, 8 n.9 (lst
Cir. 1992) (criticizing Frenville).

67. See Schveitzer, T58 R2d at 942 (under Burkruptcy Act, asbestos personal injury
claim not subjct to discharge because claim could not accrue under FELA until injury
manifested); UNR Indus,29 B.R. at 7114 (individuals exposed to toxic substances had no
dischargeable cleim under state law until injurics are known or should be known.);
Wrrrteu L. Pusen, Llw or Tonrs 143-44 (4th ed. 1971) (no tort cause of action until
injury arises). .&t see Cole v. Celofex Corp., 599 So.2d 1058, 1066 (La. 1992) (holding that
cause of action in tort for long-term exposure to ubestos arises when exposure occurred
even though thc disease was not contracted or menifested until later).

68. ,Sea e g, In re Hri-I'o Powered Scaffolding, 70 B.R. 606, 610 (Bankr. S.D. Ohio
1987) (debtor's principals indemnification claim); Ia re Johns-Manville Corp., 57 B.R. 680,

690 (Bankr. S.D.N.Y. 1986) (right to indemnification was claim subject to automatic stay)
In re A,. H. Robins Co., 63 B.R. 986,992 (Bankr. E.D. Va. 1986); In re Baldwin-United
Corp., 57 B.R. 759, 765 @ankr. S.D. Ohio 1985) (discussing scope of automatic stay); In re
Johns-Manville Corp., 36 B.R. 743, 754-55 n.6 (8.*r. S.D.N.Y. 1984) (dictum); cf,, In re
Baldwin-United Corp. Litig., 765 F.2d 343, 348 n.4 Qd Cir. 1985) (questioning, but not
ruling upon, tl* Frenville test); /n re Fdrge, 60 B.R. 690, 699 (Bankr. M.D. Tenn. 1986)
(staying tort chim for dental malpractice where prepetition treatment caused injury that
surfaced postpciition because "right to payment" arises at earliest point in the relationship
between a debtor-wrongdoer and victim-creditor, even if no cause of actioa has accrued).
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or had a prebankruptcy relationship with the debtor.6e Under
this analysis, CERCLA response costs incurred postpetition to
remedy prepetition pollution are dischargeable.To Also, liability
to a state for a prepetition violation of environmental laws can
be discharged:7l However, much of the case law adopting.a
broad definition of claim has involved automatic stay litigation
and some courts have noted that they might adopt a diferent
interpretation if faced with the dischargeability of unknown or
unmanifested claims.72 While pragmatic, the suggestion that a
different interpretation of claim should be used for automatic
stay proceedings and dischargeability decisions is inconsistent
with the Bankruptcy Code's single definition of claim for all
purposes.T3

An appropriate test for determining when a potential envi-
ronmental liability is dischargeable should be based on several
factors. First, claim, as defined in the Bankruptcy Code, specifi-
cally includes obligations that are unmatured, unliquidated, con-
tingent, and not fixed.7a Second, the bankruptcy court is
empowered to estimate the value of unliquidated and contingent
claims to determine their allowability; this procedure expressly
overrules the pre-Code requirement that a claim had to be prov-
able before it could be allowed and discharged.T5 Third, the
Bankruptcy Code's legislative history states that claim was

69. Grady v. A.H. Robins, Inc., 839 F.2d 198, 2Ol-02 (4th Cir. 1988) (declining to
follow Frenville); Baldwin,765 F.2d at 348 n.4.

7O. In re Chateaugay, 94 F.2d 997, 1005 (2d Cb. l99l) (response costs were

contingent rather than so remote as to fall outside defnition of claim).
71. In re Kaiser Steel Corp., 87 B.R. 662, 665 (Bankr. D. Utah 1988) ftolding Utah's

pr+petition claim for failure of debtor-mining company to reclaim mined property in
violation of state law is dischargeable); In re Dant & Russell, 853 F.2d 7W,7@ (9th Cir.
1988);12 re Microfab, 105 B.R. 16l, 167-68 (Bankr. D. Mass. 1989); In re Hudson Oil Co.'
100 B.R. 72,77 (Barkr. D. Kan. 1989).

72. In re UNR Indus., 725 F.2d llll, l1l9-20 (7th Cir. 1984) (appointing
representative for unknown tort claimants but refusing to address dischargeability of their
claims); Edge, @ B.R. at 691-92 n.l;.Iz re Johns-Manville Corp., 52 B'R' 94O,9A t5
(Bankr. S.D.N.Y. 1985); see aln Grady,839 F.2d at 203 (allowing potential Dalkon Shield

tort claim to be stayed but expressly refusing to address claim's dischargeabrlity); In re
Amatex, 755 F.zd 1034, 1040 n.6 (3d Cir. 1985) (deeming future claimants "parties in
interest" to help inform the court's adjudication).

73. l1 U.S.C. $ l0l(5). When a diferent meaning is to be attached to a term for
diferent parts of the Bankruptcy Code, the Code expressly so provides. lCg., $$ 522(a)(2),

548(dX2) (defining "value").
74. In re Black, 70 B.R. 645, 649 (Bankr. D. Utah 1986) (citing extensive list of cases

holding that claim is broadly defined).
75. l1 U.S.C. $ 502(c); In re Johns-Mansville Corp', 57 B.R. 680, 686-87 (Bankr.

S.D.N.Y. 1986).
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broadly ffined so that !'all legal obligations of the debtor, no
matter hory remote or contingent, will be able to be dealt with in
the bankruptcy case,'l to provide the debtor with f'the broadest
relief possible in the Bankruptcy Court," and to allow all claims
to be addrtssed and discharged in the bankruptcy proceeding.tu
Fourth, thc Bankruptcy Code's fundamental goal is to provide a
fresh start to the debtor.77 Finally, equating claim with an
existing cruse of action creates the potential for:wasteful litiga-
tion and inconsistent treatment of identical claims when the
requirements for the accrual of a cause of action differ under
applicable nonbankruptcy law.78 However, a consistent stan-
dard is dificult to obtain because substantive nonbankruptcy law
controls when a claim exists.Te

It is rubmitted that a debtor should be able to seek the dis-
charge of dl possible liabilities, no matter how remote, provided
adequate notice and a meaningful opportunity to be heard rn- the
bankruptcy case is gtven to the affocted creditor.. Even if poten-
tial environmental liabilities are not discharged, a debtor may be
able to cmtrol his future liability by including unknown claims
as a class of debt in a reorganization plan and providing a mech-
anism for handling and paying such claims in the future.8o Also,
the debtor may be able to have a representative appointed for
unknown end potential claimants, although the appointment
does not nccessarily mean that thesc claims will be discharged.st

76. H.R REP. No. 595, 95th Cong., 2d Sess. 309 (1917), reprinted in 1978
U.S.C.C.A.N. J963, 62664' see S. Rep. No. 989, 95th Cong., 2d Sess. 2l-22 (1978), rgpinted
in 1978 U.S.CC.A.N. 5787, 580748; In re IIi-I,o Powered Scaffolding 70 B.R. 606, 610

@ankr. S.D. Ohio 1987); In re Baldwin-United C.orp., 57 B.R. 759,765 @ankr. S.D. Ohio
1985).

77. Bla&'70 B.R. at 649-50.
78. Id; hhns-Manville. 57 B.R. at 685; In re Baldwin-United Corp., 48 B.R. 9Ol,

903-0* (Bankr. S.D. Ohio 1985) (claim is broadcr than cause of action). Another factor
also sugg€sts lhet the Third Circuit's analysis is misguided. A debtor's bankruptcy estate
consists of all of his property, including potentid causes of action and insurance rights
arising from pcbonkruptcy events. 1l U.S.C. $ 541. It seems incongruous to include the
debtor's potentirl claims as part of the bankruptcy estate that benefits,creditors while, on
the other hand excluding similar claims held by creditors from the bankrupcy process.

79. In rc Frenville, 7M F.N 332, 337 (3d Cir. 1984).
80. See Ir rc Johns-Manville Corp., 52 B.R. g4A,g42 (Bankr. S.D.N.Y. 1985). The

Johns-ManvilL bankruptcy resulted in a confrmed plan of reorganization that did not
decide whethcr future or unknown asbestosis plrintitrs had claims but instead inctuded
them as a clar ofcreditors whose prospective claims would be handled in accordance rdth
the plan's teru, trot without some small controvcf,sy. Kane v. Johns-Manville Corp.; 843
F.2d 636, e5 (U Cir. 1988).

81. Sea ag., ll U.S.C. S ll09(b) (allowing parties in interest to be heard in Chapter
1l case);.In rc UNR Indus., 725 F.2d llll, lllg-20 (7th Cir. 1984) (failure to discharge

75
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DrscHencEABILrrY OsrecrloNs

An environmental liability that qualifies as a claim will be
discharged unless a valid objection exists. Section 523(a) of the
Bankruptcy Code sets forth ten dischargeability objections.
Three of Section 523(a)'s objections are potentially relevant for
environmental liabilities although none of the objections specifi-
cally apply to environmental claims. These objections are for
claims that arise from willful and malicious injury claims consti-
tuting fines and penalties; as well as claims held by creditors who
do not receive proper notice of the bankruptcy.82 Lack of notice
may also give rise to a constitutional dischargeability objection
based on due process.s3

It is important to note that a successful objection may not
equally affect all liabilities arising from pollution or environmen-
tal problems. Dischargeability objections are debt-specific. For
example, a debtor may be discharged from claims for cleanup
costs while an objection prevents the discharge of fines or penal-
ties arising from the same pollution.sa

A. Section 523(a) Objections

Several common principles apply to Section 523(a) objec-
tions. First, the objections apply to debts, thereby including
known and unknown environmental liabilities or injunctions
that qualify as claims.85 Second, Section 523(a) objections can
be asserted only against a debtor who is an individual.s6 As a
result, the dischargeability objections discussed hereinafter will
not be available in the typical business reorganization, although
this limitation does not apply to the due process objection.sT

future asbestosis claims could adversely affect reorganization but court refused to decide

dischargeability); In re Amatex, 755 F.2d 1034, 1041 (3d Cir. 1985) (approving

appointment of representative of unknown prospective tort claimants but refusing to
address their status); Johns-Manville, 52 B.R. at 942. The appointment of a representative

can involve input from the debtor, the United States Trustee and also creditors holding
similar claims, and the representative can be compensated by the debtor with court

approval. In re Forty-Eight Insulations, 58 B.R. 476, 478 (Bankr. N.D. Ill. 1986)

(approving appointment of representative for future asbestos claimants in reorganization
proceeding).

82. ll U.s.c. $$ 523(aX3), (6)-(7).
83. U.S. CoNsr. Amend. V.
84. See supra note 19 and accompanying text.
85. 1l U.s.c. $ 523(a).
86. rd.
87. Id.; Beard v. A.H. Robins, Inc., 828 F.2d 1029, 1031 (4th Cir. 1987) (upholding

constitutionality of broader discharge for non-individuals under $ 1141(d)); Ir re
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Third, the objecting creditor has the burderr of proving his case
bya prepmderance of the evidence.s8 Fourth, the objections rel-
evant to eavironmental liabilities are unavailable in Chapter 13
cases.se Finally, because discharge is favored, section 523(a) is
typically onstrued against the objecting creditor and in favor of
the debtor.s

1. "Willful and Malicious Injury" Objection

Section 523(a)(6) prevents the discharge of a debt "for will-
ful and mdicious injury by the debtor to another entity or to
property." The elements of a Section 523(a)(6) objection are an
injury to r creditor or property that, under the totality of the
circumstances, was caused by the debtor's willful and malicious
acts.

The key issue is identifying a "willful and malicious" injury.
Willful ard malicious are two separate elements of the objec-
tion.el Willful is defined as deliberate or intentional.e2 Mali-
cious is defined as a conscious disregard of one's duties or
without jrut cause or excuse.e3 These terms were included in
Section 523(a)(6) to overrule pre-Code cases applying a "reck-
less disregrrdn' standard.ea

The oourts have split over the proper interpretation of
'lwillful and malicious." Under one view, the phrase requires a
wrongful rct by the debtor with specific intent to injure a credi-
tor or his property.tt A less strict view only requires an inten-

Wisconsin Barje Lines, 91 B.R. 65, 68 (Bankr. E.D. Mo. 1988) (section 523(a)(7) not
available agairt corporate Chapter ll debtor); Yamaha Motor Corp. U.S.A. v. Shadco,
[nc.,762 F.2d 668, 670 (8th Cir. 1985) (no g 523(a)(6) objection against corporation).

88. Grogra v. Garner, 498 U.S. 279, lll S. Ct. 654, 661 (1991).
89. ll U.S.C. $ 1328(b). However, g 523(a) objections are available in a Chapter 13

case if the debtq seeks a hardship discharge. A dcbtor receives a "hardship" discharge if,
for reasons beyond his control, he is unable to complete the payments required by his
chapter 13 pln. ll u.s.c. $ 1328(c).

%I In re Long, 774 F.2d 875 (8th Cir. 19t5); see a/sa Wtrrreu M. Coruen, 3
CoLrrBn oN Brxrnusrcv 523.05A (l5th Ed. l9t6).

91. Long,774 F.2d at 881.
92. Whedcr v. Laudani, 783 F.2d 610, 615 (6th Cir. 1986) (citing legislative history).
93. Chrydcr Credit Corp. v. Perry Chrysler Plymouth, 783 F.2d 480, 486 (5th Cir.

le86).
94. H.R. Rer. No. 595, 95th Cong., 2d Sess. 363 (1978), reprinted in 1978

U.S.C.C.A.N. 5787,6320-21. The legislative history states: "Under [g 523(a)(6)], willfirl
means deliberdc or intentional. To the extent that Tinker v. Coldwell,lg3 U.S. 473 (lXJ2),
held that a loar standard is intended, and to thc ertent that other cases have relied on
Tinker ta apply a reckless disregard standard, they are overruled." .Id. [hereinafter
Legislative Hiwy\

95. See Lang, 774 F.2d at 882; In re Compc, 768 F.2d I I55, I 158 (l0th Cir. 1985).
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tional, wrongful act which results in an injury.e6 However,
reckless disregard or gross negligence is not willful and mali-
cious conduct.eT Some case law suggests morally reprehensible
acts are "willful and malicious" conduct although these deci-
sions should be viewed as aberrations that are contrary to legis-
lative intent as well as highly subjective.es Which test is used
can often determine the success of a Section 523(aX6) objection
for environmental liabilities. While it is likely to be difficult to
show that pollution is done with a specific intent to injure; it is
much easier to show that pollution resulted from intentional
conduct. The application of Section 523(a)(6) to environmental
liabilities is illustrated by three cases.ee

ln In re Tinkham, the debtor created a major pollution
problem when he illegally dumped chemical wastes.rm Prior to
declaring bankruptcy, the debtor was found liable to the State of
New Hampshire for cleanup costs in excess of $11 million.tor
The state objected to the discharge of the damages award, con-
tending that it arose from a "willful and malicious injury."ro2
Using the less strict interpretation of "willful and malicious,"
the court considered whether the debtor knew and intended to
take the actions giving rise to the claim and undertook those
actions knowing that they would cause injury to another person

or property.ro3 The objection was dismissed because, although
the debtor was aware that his disposal activities were illegal, the
state did not show that the debtor knew that the waste-related
damage was substantially certain to occur.lfr

A similar conclusion was reached in In re Carracino.ros

96. See Perkins v. Scharffe, 817 F.2d 392, 394 (6th Cir. 1987); In re Cecchini' 780

F.2d l4/0, 1443 (9th Cir. 1986); Weeler, 783 F.2d at 615; In re Franklin, 726 F.2d 606,

610 (loth Cir. 1984); In re Quezada, 718 F.2d l2l, 123 (5th Cir. 1983); In re Tinkham' 59

B.R. 209, 214 (Bankr. D.N.H. 1986).

97. In re Wren, ?91 F.2d 1542, 1543-4 (llth Cir. 1986'S; Wheeler' 783 F.2d at 615

(citing legislative history); In re Compos,768 F.2d ll55' ll57-58 (tfth Cir. 1985);

Cor,r-rEr.,supra note 90, at 523.16[l]; see also In re Wood, 96 B.R. 993'995'96 (Bankr' 9th

Cir. 1988) (finding the debtor's retention of his former wife's share of his retirement

pension to be "willful and malicious").
98. ,See Legislative History supra note 94.
99. In re Berry, 84 B.R. 717 (Bankr. W.D. Wash. 1987).

lOO. 59 B.R. at 210.

lot. Id.
t02. rd.
lo3. Id. at2l3. Anunresolvedissueiswhethera$523(a)(6)objectionexistsifthe

debtor causes environmental damage only to the debtor's property.
lO4. Id. at2l7.
105. 53 B.R. 513 (Bankr. D.N.J. 1985).
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Carracino, through a corporation, operated a dump site where
twenty thqrsand drums of hazardous waste were stored. A fire
released s(me of the waste into a nearby river, resulting in
cleanup ccts in excess of $23.6 million paid by the State of New
Jersey. Prior to bankruptcy, Carracino was found liable for the
cleanup cats and the State sought to have those costs declared
nondischargeable under Section 523(aX6). The court rejected
the State's objection, concluding that the debtor's accumulation
of waste at the dump and his strict liabilrty for any damages
caused by its improper release were not tantamount to malicious
conduct.16

ln In rc Berry, the debtor operated an automobile restora-
tio:r businccs that generated hazardous waste.roT He stored the
waste at hb garage in unlabeled and open containers in violation
of environmental laws.ros After declaring bankruptcy, Berry
vacated hig building, leaving the waste for his unwitting land-
lord.r@ The landlord's estate was subsequently fined $3000 for
Berry's activities and ordered to reimburse the state for cleanup
costs of $45,000 because Berry had no funds.llo The landlord
objected to the discharge of his claim against Berry for the
cleanup cats and penalties. Finding that Section 523(a[6)
requires an intentional act that causes injury, not specifc intent
to injure, the court held that the claim was not dischargeable
because Bcrry had left dangerous chemicals in unmarked con-
tainers upon vacating the premises, failed to advise the authqri-
ties or his hndlord that he was abandoning chemical waste, took
no steps to mitigate the problems, and was aware that the waste
presenled cnvironmental and health risks.lrl The court con-
cluded that polluters who endanger public safety should not be
able to use the discharge as a refuge, despite the lack of evidence
that Berry intended to cause any damage.rl2

A lesc strict "willfulness" requirement in environmental
cases for policy reasons is attractive. Debtors who endanger the
environment, public health and safety are not attractive candi-
dates for r discharge, particularly when the objecting creditor
may face abeolute liability, despite its lack of fault, for environ-

Id. n516.
84 B.R. 717 (Bankr. W.D. Wash. 1987).
Id. 

''.718.rd.
Id .t719.
Id. l[720-21.
84 B.R. at72U21.

79

106.
107.

r08.
l09.
I10.
111.

t12.
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mental liabilities caused by the debtor. However, given the defi-
nition of "willful and malicious," an objection to the discharge
of environmental liabilities should be measured under the same
standards applied to other debts.

A section 523(a)(6) objection will be lost unless it is timely
filed. Section 523(c) provides that a claim for a willful and mali-
cious rnjury shall be discharged unless the creditor to whom the
debt is owed timely objects. In Chapter 7 and Chapter ll cases,
the objecting creditor must file a lawsuit, known as an adversary
proceeding, in the bankruptcy court asserting his dis-
chargeability objection within sixty days after the first date set
for the meeting of creditors unless the deadline is extended by
the bankruptcy court.lt3 The sixty day period commences from
the date set for the first meeting of creditors, regardless of
whether the meeting is reset and held at a later date.

2. Fines, Penalties or Forfeitures Objection

Section 523(a)(7) provides that a discharge, other than a
Chapter 13 discharge, does not affect a debtor's liability for a

debt "to the extent such debt is a fine, penalty, or forfeiture pay-
able to and for the benefit of a governmental unit, and is not
compensation for actual pecuniary loss . . . ."rr4 The elements of
a Section 523(a)(7) objection are a fine, penalty or forfeiture;
payable to a government unit; for the benefit of a governmental
unit; that is not compensation for actual pecuniary loss. Section
523(a)(7)'s legislative history reflects that this objection was pri-
marily aimed at tax penalties. However, it can also bar the dis-
charge of other government-imposed sanctions.lls

Section 523(a)(7) can prevent the discharge of liabilities
arising from violations of environmental laws. This section pr€-
vented the discharge of penalties of $ I 10,000 per day imposed on

l13. Bankr. Rule,1007(c), ll U.S.C. $ 523.

114. ll U.s.c. $ s23(a)(7).
ll5. In re Tinkham, 59 B.R. 2@, 213 (Bankr. D.N.H. 1986) (criminal fine for

$40,000 not dischargeable and civil penalty of $670,000 not dischargeable where based on

statutory limit of $10,000 per day for 67 days); In re Carracino. 53 B.R. 513, 516-17

(Bankr. D.N.J. 1985) (environmental fines totalling $29,000 not dischargeable). Criminal
liability for the violation of environmental laws is not subject to discharge. /n re Robinson,
46 B.R. 136, 139 (Bankr. M.D. Fla. 1985). The United States Supreme Court has stated, in
dictum, that a fine or penalty imposed upon a debtor for violating state environmental laws

would be nondischargeable under $ 523(aX7). Ohio v. Kovacs, 469 U.S. 274,284 (1985).

Criminal prosecution of a debtor for environmental crimes is not subject to the automatic
stay. 1l U.S.C. $ 362OXl).



re92l ENT/IRONMENTAL LIABILITIES 81

a debtor for violating New Jersey's environmental laws.il6 Simi-
latly, a debtor was not allowed to discharge civil penalties result-

i"g fL9* his prebankruptcy violation bf stati strip mining
laws.rrT

- Distinguishing "compensation for actual pecuniary loss"
from nondischargeable sanctions ig often an importani issue.
Factors uod to make this determination are the relation of the
fine amormt to actual damages; whether actual damages were
ayqrded separately; the role of actual damages in the asiessment
of the fing whethel lhe fine; when paid, muit be used to remedy
the efects of the debtor's acts; and whether the statute grvinl
rise to the fine or penalty is penal or pecuniary in nature.rtt Th6
statute authorizing a fine or penalty and the government's expla-
nation for the amount of the penalty should determine if a sanc-
tion is for "actual pecuniary loss."rre Also, prosecution costs
expended by the state in exercising its police powers to obtain a
sanction arc nondischargeable undcr section 523(a)(z) because
they are mt "compensation for actual pecuniary iori.;rzo

Anothcr issue is whether section 523(a)(7) applies to resti-
tution ordcrs arising from environmental violationi. A cursory
review of scction 523(a)(7)'s requirement that the debt must be a
sanction "payable to and for the bcnefit of a governmental unit
t|gt i9 not.compensation for actual pecuniary loss" suggests that
this objectbn does not apply to restitution oiders. Hoilever, the
Supreme-Court has held that Section 523(a)(7) can bar the dis-
charge of r restitution order imposod as part of a criminal sen-
tence, even though the order may be based on the pecuniary loss
caused !y th. illegal conduct and result in payments to private
persons.r2r It reached this conclusion because a criminil sen-
tence reflects the state's interest in penal and rehabilitative con-
cerns that outweigh bankruptcy's policy of affording a fresh start
to debtors.r22 As a result, restitution obligations arising from

116. Tinldpm, 59 B.R. at 213.
ll7. In rr Daugherty, 25 B.R. 158, 160 (Bankr. E.D. Tenn. l9g2).
118. ,See United States v. Lueking, 125 B.R. 513, 516 @ankr. E;D. Tenn. l99O); In re

Renfrow, 112 E.R. 22 (Bankt. W.D. Ky. 1989); Daugherp, 25 B.R. at 160.
ll9. A qrca1i61 can arise whether a sanction is for "actual pecuniary loss" ifit was

assessed under I penalty matrix. Some agencies usc a multifactor matrix to set fines which
simultaneously considers various factors, including the cost of remedying the damage
caused by an eovironmental violation.

l2O. In rc ?aruynski, 771 F.2d 304, 306 (7th Cir. 1985).
l2l. Kelly v. Robinson, 479 U.S. 36, 53 (19t6).
t22. rd.
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environmental sanctions may be nondischargeable. This holding
is difficult to reconcile with Section 523(a)(7)'s plain language

and its legislative history and it is submitted that Section
523(a)(7) slould not be extended to restitution claims unless the
statute is amended by Congress.

3. Lack of Notice Objection

Section 523(aX3) bars the discharge of a debt:

neither listed nor scheduled [by the debtor] with the name, if
known to the debtor, of the creditor to whom such debt is
owed, in time to permit-
(A) if such debt is not of a kind specified in [Section
' szlla;12),(4),(6)1, timely filing of a proof of claim, unless

such creditor had notice or actual knowledge of the case in
time for such timely filing; or

(B) if such debt is of a kind specified in [Section' ' 
523(a)(2),(4),(6)1, timely filing of a proof of claim and
tirnely reqGst for a determination of dischargeability of
such debt under one ofsuch paragraphs, unless such credi-
tor had notice or actual knowledge of the case in time for
such timely filing and request.l23

Subsections 523(a)(2), (4) and (6) refer to claims *ifryg from the

debtor's fraud, breach of fiduciary duty, and willful and mali-
cious conduct, respectively. Thus, a debtor is not entitled to be

discharged from environmental liabilities unless potential credi-

tors receive adequate notice of the bankruptcy.
Under this objection, creditors who do not receive notice of

a debtor,s bankruptcy may be entitled to object to the discharge

of their claims. O:rce an objection is made, the debtor has the

burden of proving that the objecting creditor had- "notice or
actual knowledge'-' of the bankruptcy.t'n As a result, a debtor
will not be disiharged from unlisted claims held by creditors
who did not receivJnotice or did not have actual knowledge of
the claims bar date or the deadline for filing discharge
objections.

A creditor who has any knowledge of a debtor's bankruptcy
is under a heavy duty to promptly determine the deadline for
filing claims and discharge objections.r25 A creditor who fails to

123. rr U.s.c. $ s23(aX3).
124. United States v. Bridges, 894 F.2d 108, I I I (5th Cir. 1990) (citine Hill v. Smith'

260 U.S. s92, s94-9J (1923).
125. In re Compton, SSt F.Za 1180, 1185 (5th cir. 1990) (discharge bars claims if

creditor aware of case even if creditor had no formal notice of any pertinent dates); see a/so
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file a clain will be barred from asserting a Section 523(aX3)
objection despite the lack of fornral tto1i.".rze Knowledge of a
bankruptcy case can be imputed to a creditor whose attorney
receives notice, regardless of whether the attorney adlises the
creditor of the notice, provided that the notice adequately identi
fies the croditor for whom it was intended.l27

B. Due hocess Objections

In a Chapter 11 case, a creditor other than the govern-
mentr28 who has inadequate notice of the debtor's bankruptcy
may have a nonstatutory dischargeability objection based on
procedural due process. Under the Fifth Amendment,tt, proce-
dural due process requires notice tlat is reasonably palculated,
under all circumstances, to convey all information necessary to
apprise intcrested parties that their rights are before the court.l3o
Whether due prociss is satisfied in a bankruptcy case requires a
balancing of the individual's interest in adequate procedure
against thc interest in an efficient and final resolution of
claims.r3r

In re Walker,927 F.zd 1138, ll45 (l0th Cir. l9l) (claimaats who received an unrelrted
bankruptcy noticc six weeks before claims bar datc in Chapter 7 case not entitl€d to assume
receipt of furthcr notice and barred by actual knowledge from asserting $ 523(aX3)
objection) (at\ In re Green, 876 F.2d 854, 857 (lOth Cir. 1989)); -tz re Pice,87l F.2d
97, 98-99 (9th Cir. 1989) (two months actual knowledge of bar date adequate for claimant
to file objectiol; In re Alton 837 F.2d 457,4@ (l lth Cir. 1988) (no extension of time
permitted even though debt arose from debtor's freud); Neeley v. Murchison; 815 F.2d 345,
347 (5th Cir. l9t7) (no $ 523(a)(3) objection avaihble where creditor aware ofproceding
even if creditor did not receive notice of dischargcability objection date).

126. Conpon, 891 F.2d at 1185.
127 . See hice , 87 | F.2d at 97-98 (attorney r@res€nting creditor in stat€ court fraud

action received notice in time to object to dischrrge but did not pass inforrnation on to
client); -Iz re Srm, 94 B.R. 893, 894 (Bankr. W.D. I.a. 1988) (inexperience of counsel with
bankruptcy coplcd with actual notice of bankrupca to his client did not prevent discharge
of claim).

128. Unibd States v. Cardinal Mine Supply, 9l6F.2d 1087, 1089 n.3 (6th Cir. l9S)
(a state is not I pcrson entitled to due proc,ess under the Fifth Amendment).

129. The Fourteenth Amendment has been found inapplicable to the due process
issue. See.In rc Nutri-Bevco, l17 B.R. 771,777 (Eukr. S.D.NY. 1990); WatervillJlndus.
v. First Hadford Corp., 124 B.R. 4ll, 413 (D. Me. l99l) (debtor's failure to give notice to
claimant of picntial environmental claim barred discharge of the claim after the
reorganization plan's confirmation).

130. Mulhnc v. Central Hanover Bank & Trust Co., 339 U.S. 306; 313 (1950); see
United States v. Bridges, 894 F.2d 108, 112 (5th Cir. l99O); In re Longardnet & Assocs.,
855 F.2d 455,459 (7th Cir. 1988) (citing Mullane,339 U.S. at 318);12 re Waterman S.S.
Corp., 59 B.R. 724, 726 (Bankr. S.D.N.Y. 1986) (notice of claims bar date.in bankrupcy
case satisfed drc process and $ 523(a[3) discharycd unknown tort claim).

l3l. In rr Lcading Edge Prods., l2O B.R. 616, 618 (Bankr. D. Mass. 1990) (citing /z
re DCA Dev. Corp., 489 F.2d 43,46-47 (lst Cir. 1973)).



84 TULANE ENVIRONMENTAL LAW JOaRNAL [Vol. 6

The method of notice that is necessary to satisfy due pro-
cess depends on whether a claimant is reasonably ascertainable.
Chapter 11 claimants who are reasonably ascertainable are enti-
tled to actual notice; claimants who are not reasonably ascertain-
able are entitled to notice by publication.l32

The classification of an environmental liability as an
unknown claim or known claim can significantly affect the due
process discharge objection. A debtor is obligated to identify
potential creditors who are reasonably ascertainable and to give
actual notice to any creditor who is known to the debtor.l33
However, an impracticable and extended search to identify pos-
sible claimants is not required by due process.t3a Nor is every-
one who may conceivably have a claim considered a creditor
entitled to actual notice.l35 The debtor is not required to search
for those who might, or might not, have tort claims due to
prepetition activities.t36 For example, a debtor who believes that
some of its many employees were exposed to toxic substances is
not required to treat each employee as a known potential tort
claimant.l37 Also, a debtor is not required to review third par-
ties' records to identify potential claimants.r3s Of course, the
debtor has an incentive to identify and notify all potential claim-
ants as specifically as possible to insure the dischargeability of
their claims.

l. Known Claimants

For known claimants, due process requires that actual
notice ofpertinent bar dates and hearings be given in accordance
with the procedural rules for bankruptcy proceedings.t'n When
notice is mailed to a creditor at a proper address, a presumption

132. Nuti-Bevco, ll7 B.R. at 779 (citing Wright v. Placid Oil Co-, 107 B.R' 104' 108

(Bankr. N.D. Tex. 1989)).
133. See Nutri-Bevco, 117 B.R. at778-79.
134. In re Charter, I 13 B.R. 725,728 (Bankr. M.D. Fla. 1990) (citing Mullane, 339

U.S. at 317-18).
135. Tulsa Processional Collection Serv. v. Pope, 485 U.S. 478,489-90 (1988).

136. In re Waterman S.S. Corp., 59 B.R. 724,727 (Bankr. S.D.N.Y. 1986).

137. Id. at722; Charter, ll3 B.R. at 728.
138. lVaterman, 59 B.R. at727 (debtor not required by due process to review union's

records to identify employees who might have claims arising from exposure to asbestos

aboard debtor's vessels).
139. Bankruptcy Rule 2N2(a) provides for twenty days notice by mail of the deadline

for filing proofs of claim in a Chapter l l case. Bankr. R. 2N2(a). Bankruptcy Rule
2002(b) provides for twenty-five days notice by mail to interested parties of the hearing on

the disclosure statement and objections thereto.and the hearing on the confirmation ofthe
debtor's plan of reorganization and objections thereto. Id, The constitutionality of the
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arises that the creditor was properly notified and that due pro-
cess was setisfied.ts However, a known creditor has a right to
assume thrt he will receive all notices required by statute and is
under no independent duty to detcrmine bankruptcy deadline
that might affect his claim.tar As a result, notice by publication
will not retisfy due process for claimants whose names and
addresses are known to the debtor.ta2

If notice is not properly sent to a known creditor, due pro-
cess may still be satisfied if he had actual knowledge of the dead-
line or hearing that affected his claim.ra3 Actual knowledge
exists only if the creditor knew of the specific hearing or event
that atrectcd his claim; it does not exist simply because a claim-
ant was generally aware of the bankruptcy due to the creditor's
right to ffisume that he will receive notices.rs Also, actual
knowledge must be obtained in time to afford the creditor the
same opportunity for a hearing as a properly notified creditor.ras

"notice by mail" procedures set forth in the Banknrptcy Rules has been upheld. In re Park
Nursing &l, 7 66 F2d 261, 263-& (6th Cir. 1985).

l4O. In n Longardner & Assocs., 855 F.2d 455,45g (7th Cir. 1988) (holding tbat
actual receipt of notice was not required if the debrtor mailed notice of its plan confirmation
hearing to the creditor, although the address did not include a zip code, noting tiat the
notice was not rcturned as undeliverable by the poct ofrce); /z re Bicoastal Corp., 124 B.R.
ffi\ @5 (Ba*r. M.D. Fla. l99l) (holding that notice by publication was sufrcient where
the only knowlodge ofthe creditor had been an "information request" one year earlier).

l4l. Shdihman v. Standard Metals Corp., 839 F.2d 1383, 1386 (l0th Cir. 1987);
Reliable Elec. Co. v. Olson Constr. h., 726 F.zd 620, 622-23 (l0th Clr.. 1984); In re
l,eading Edge Prods., 120 B.R. 616, 619 (Bankr. D. Mass. 1990) (citing City of New York
v. New York, Ncw Haven & Hartford R.R., 3,14 U.S. 293 (1953)). The same rule applied
under the Banlruptcy Act of 1898. See In re Spring Valley Farms, 863 F.2d 832, 834 (llth
Cir. 1989). Tlb contrasts sharply with the rule for creditors who are entitled to ass€rt a
$ 523(a{3) obition since they are under a heavy burden to investigate the bankruptcy and
become aware of relevant dates, regardless of wbher they received any formal notice of
the proceeding The Fifth Circuit has noted the distinction wbich the Tenth Circuit has
developed betren due process notice objections and $ 523(a)(7) objections but has not
addressed the bcue. See In re Compton, 891 F.2d 1180, 1186 n.ll (5th Cir. 1990).

142. Broorall Indus. v. Data Design Logic Sys., 786 F.2d N1,404 (Fed. Cir. 1986)
(citirag City of New York,344 U.S. at 293).

143. Spriry Yalley, 863 F.2d at 835 n.2; Lading Edge, l2O B.R. at 620.

144. See Spring Yalley,863 F.2d at 835 (noting that it might find actual knowledge if
the creditor dil not receive notice but was aware of the bar date at issue) (citing In re
Intaco Puerto l,ico, Inc., 494F.2d 94, 99-100 n.l I (lst Cir. 1974)); Leading Edge, 120B..8,.
at 620 (actual lnowledge ofbankruptcy did not constitute actual knowledge sumcient to
satisfy due prccss).

145. Leding Edge,l2O B.R. at 618 (dictum). But see In re Sharonsteel Corp., ll0
B.R. 205, 20607 (Bankr. W.D. Pa. 1990) (publication of bar date for filing proof of claims
did not bar cldn of CERCLA potentially responsible party (PRP) who was unaware of its
PRP status wlan publication of notice was made).
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2. Unknown Claimants

For unknown claimants, due process requires notice by
publication.la6 Notice by publication is adequate because more
definite and certain notice is not reasonably possible or practi-
cal.t47 Due process is satisfied if the debtor acts reasonably in
selecting the means of notice.tas Whether a potential claimant
actually receives published notice is irrelevant to due process,
provided that the method of notice was appropriate.rae

The application of these principles in a Chapter 11 case

involving ah- unknown toxic tort cliim is illustrated by In re
Charter Co.tso The Charter Company had obtained a standard
Chapter 11 order setting a bar date for claims. The order stated
that notice of the bar date would be reasonably calculated to
apprise unknown claimants of the need to file a claim, based on a
plan to publish notices in the WalI Street Joumal, in local news-
papers throughout the country and in a trade newspaper.l5r
Two years later, a tort action was brought against Charter by the
survivors of an individual who allegedly died due to benzene
exposure caused by Charter and others before Charter filed for
bankruptcy. Charter was not aware of the claim when the bar
date notice was published.

The court held that the tort action was discharged. Notice
by publication was reasonably calculated to apprise unknown
claimants of their right to file claims, given the method of notice
that was used.152 The unknown claimants were not aware of the
claims bar date but due process only required the debtor to use a

reasonable means of notice. As a result, the claimant's dis-
chargeability objection was denied. 153

146. Vancouver Women's Health Collective Soc'y v' A.H. Robins Co.; 820 F.2d

1359, 1364 (4th Cir. 1987); In re GAC Corp., 681 F.2d 1295' 1300 (l lth Cir. 1982); In re
charter, I 13 B.R. 725,727-28 (Bankr. M.D. Fla. l99O); cf, Tulsa Professional collection
Serv. v. Pope, 485 U.S. 478, 439-90 (1988) (applyrng due process requirement to state

nonclaim statute for probate).
147. Tulsa,485 U.S. at 489-90; Mullane v. Central Hanover Bank & Trust Co'' 339

u.s. 306, 3r7 (1950).
148. Charter, ll3 B.R. at 727.

149. Id. (citing Weigner v. City of New York, 852 F.zd @6, @9 (2dCir. 1988)); see

also In re Bicoastal Corp., 124 B.R. 602, 604-05 (Bankr. M.D. Fla. l99l) (publication by

notice satisfied due process and barred California's cleanup claim when state was aware of
environmental problem and did not respond to published notice).

150. ll3 B.R. 725 (Bankr. M.D. Fla. 1990).

l5l. Id. at726-27.
152. Id. at728.
153. Id. at729.
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The procedures for notice by publication do not favor due
process dircharge objections for unknown claimants. Before
notice by pubficltion-can occur, the Bankruptcy Rules require
the bankruptcy court to approve the proposed form of notice
and the manner of notice, including the medium to be used and
the num-ber of publications.t5a Methods of notice have included
publication of notices in local, national and tfade newspapers,
and giving notice to groups such as unions that are likely to
include potcntial claimants.t55 As a result, a due process inquiry
is often mrde before notice by publication is given, effectively
underminiag any subsequent due process discharge objection.

ry. CoNcrusroN

The bukruptcy discharge can significantly impair the rem-
edies of pa*ies injured by pollution and toxic substances, It will
typically rtlease a debtor from all known and, possibln
unknown prebankruptcy environmental liabilities in the absence
of a valid objection. Because the definition of claim is unsettled,
potential dcbtors and potential creditors must qonsider the law
of the appropriate jurisdiction to determine the scope of the dis-
charge and its impact upon particular liabilities.

Although the discharge can significantly affect environmen-
tal claims, it should be kept in perspective. The discharge only
eliminates r debtor's personal liability for environmental claims.
The dischrrge does not necessarily mean that prebankryptcy
environmental problems will go unrernedied. To the contrary, a
bankruptcy trustee may be required to use the debtor's bank-
ruptcy estrte to fund the cleanup of prebankruptcy pollution;
and be unrble to abandon property that creates an imminent
environmental danger.t56 Postbankruptcy cleanup costs and

154. Banlr. R. 9m8. This rule applies wherrcver notice by publication is requined or
authorized by tlc Bankruptcy Rules, but may also be persuasive when a court is faced with
evaluating the dcquacy of notice by publication in circumstances not contemplated by tlte
rules.

155. Char*r, 113 B.R. at726-27; In re W*erman S.S. Corp., 59 B.R. 721,727
@ankr. S.D.N.Y. 1986). A sawy debtor can be expected to decide,'poasibly using
professional nnrteting services, the best means for reaching potential claimants after
balancing his poacntial exposure for those claims agrinst the expense of various options. [n
general, the brrt forms of constructive notice will provide several opportunities for
potential clairnntg to learn of the proceeding without unusual efort.

156. Midhtic Nat'l Bank v. New Jersey Dep't of Envtl. Protection, 414 V.S. 494,
502 (1986) ciriaj Ohio v. Kovacs, 469 U.S. 274, 285 (1985) (person in possession of site
must comply with environmental laws and may not maintain a nui$ance, pollute, or refuse
to remove sourpc of conditions).



88 TULANE ENI/IRONMENTAL L/lW JOaRNAL [Vol. 6

other environmental claims may qualify as administrative claims
that are paid ahead of most other debts.r57 The discharge does
not relieve a debtor in a Chapter 11 reorganization from the
need to comply with environmental laws during postbankruptcy
operations.rss In short, the Bankruptcy Code provides several
avenues for remedying a debtor's environmental problems
despite the debtor's discharge from personal liability for those
remedies.

In addition, the dischargeability provisions of the Bank-
ruptcy Code can adequately protect environmental claims. Due
process prevents the discharge of claims without adequate notice
and the Bankruptcy Code bars the discharge of unlisted debts.
A creditor holding a known or potential claim can appear in the
bankruptcy proceeding and protect his interests; by filing a proof
of claim; seeking an administrative claim for cleanup costs; by
insuring the debtor or trustee takes action to remedy environ-
mental problems and adequately provides for such problems in a
plan of rcorganization; by insuring that the debtor satisfies any
applicable postpetition environmental obligations; and, if neces-
sary, by having the amount of his claim set by the court so that
he can share in any payments made to creditors. In addition,
discharge objections are available for those types of environmen-
tal claims that Congress, as a matter of public policy, decided
could be nondischargeable.tse Thus, the discharge does not stop
a creditor from forcing the debtor to deal with an environmental
liability during bankruptcy.

It is submitted that the present, sometimes ambiguous, defi-
nition of claim is appropriate for determining the dis-
chargeability of environmental liabilities. Further restricting the
definition of claim would prevent creditors with potential claims
from sharing in the distribution of assets in a liquidation pro-
ceeding, thereby leaving them with a meaningless claim in the

157. See In re Chateaugay Corp., 944 F.2d 997, 1009-10 (2d Cir. l99l); In re

National Gypsum Co., 139 B.R. 397, 412 @ankr. N.D. Tex. 1992) (costs of remedying
pollution that presented imminent and identifiable threat to health and environment were

entitled to administrative status under $$ 507 and 503(b) of the Bankruptcy Code).
158. ,See 28 U.S.C. $ 959 (1983) (actions may be maintained against trustee for

conduct regarding the bankruptcy estate); Kovdcs, 469 U.S. at 285; In re CI[fiC Heartland
Partners, 966F.2d 1143, 1146-47 (7th Cir. 1992\; In re Kaiser Steel Corp., 87 B.R. 662'

666-67 @ankr. D. Utah 1988).
159. Legislation has been proposed which would restrict the dischargeability of

pollution abatement costs incured by government entities for which a debtor may be liable
under CERCLA, the Solid Waste Disposal Act, and similar state statutes. See H.R. 1270'

103 Cong., lst Sess. (proposed Mar. 9, 1993).
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future against a defunct company. In addition, exempting con-
tingent environmental liabilities from discharge is contrary to
the definitbn of claim, and would create, in effect, an eternal
debtor's prison for individuals and companies facing environ'
mental liabilities.


