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Environmental law in the 1990s has taken new directions.
On the international front, global warming, acid rain, biodivers-
ity, sustainability, and the 1992 Earth Summit are a few of the
more prereing concerns. Domestically, between President
Bush's "eovironmental administration" and Vice President

Quayle's Council on Competitiveness, Environmental Protection
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Agency (EPA) Administrator William K. Reilly had his hands
full. Indeed, two currents of environmental law cannot be
denied: (1) environmental law is inextricably tied into interna..
tional arenas,r and (2) environmental law is focusing more on
the efficiency aspects of environmental regulation than ever
before.2

The efficiency rnove may mean that environmental law and
regulation are finally catching up to Chicago-style laissez{oire
thinking, or it may be the last remnant of the Reagan Revolu-
tion. In either case, the contemporary, committed environ-
mentalist must consider the consequences of environmental
regulation on economic development. The move to international
conventions, transbound4ry problems, and global solutions is
simply a recognition of the reality of the transnational interde-
pendencies between natural resources, energy, the environment,
and the world economy. These changes in orientation from
stewardship to cost-risk-benefit analysis and from the domestic
to the international scene are deeply significant and cannot be
ignored.

Still, there is yet another dramatic phenomenon in environ-
mental law in the 1990s that may well signal the emergence of a
unique way of thinking about environmental law and policy.
Until recently, the only substantial environmental equity issue
was generally viewed in the context of transgenerational justice.3

l, See generally ALFRED C. AulN, Jr,., AourxrsrRATrvE Law rN I Gr-oslr Enl
(1992); Lrs'rnn Bnowx ET AL., THe SrerE oF rHE Wonlo (1984-92) (describing the
global environment with strategic recommendations); Lvr:moN KerrH CeLowrrr,
INrenNetIoNer ENvrn'oNraeNTer Porrcy (2d ed. 1990) (examining global
environmental movement and international environmental cooperation); OnclNzerlox
FoR EcoNoMrc Co-opsnlrroN AND Dev., Tns Srarr, or rnr ExvrnoNuevr (1991)
(recognizing worldwide economical and ecological interdependence and the need for global
environmental improvement); Uxrreo NerroNs WoRLD CoMM'N oN ENV'T AND DEv.,
Oun CouuoN Futune (1987) (attempting to formulate a global agenda for environmental
change in order to achieve woddwide sustainable growth).

2. T\e literature on tradeable emission permits is perhaps the clearest example of
market-based environmental laws. ,See Rocen W. FTNDLEy & Dextrr A. FARBER,
ENvrnoNlraertat Law: Ceses aNo Marennrs 345-77 (3d ed. l99l); Robert W. Hahn
& Gordon L. Hester, Marketable Permits: Lesmns for Theory and Practice, 16 Ecolocv
L.Q. 361, 368-96 (1989); Robert W. Hahn & Robert N. Stavins, Incentive-Based
Environmental Regulation, 18 Ecor,ocy L.Q. I (1991). In addition, the political rhetoric
of the Bush Administration emphasized the linkages between environmental protection,
energy efficiency, and economic development. .9ee U.S. DEr'T oF ENrncv, NlrroNlr
ENERGv Stnerecy: Powenrur Ipras ron AMERTcA 2-3 (lst ed. 1991-92).

3. EptrH BnowN Werss, IN Flrnxess ro Furunr GBNsnerroNs:
IvrenxlrIoNel Llw, CouraoN PntnruoNv, eNp lNruncrNsnerroNnr Eeurry l-3,
l7-46 (1989).



Today, environmental equity also includes an analysis of the
adverse etrcts of environmental regulation, or the lack thereof,
on disemporyered citizens.a Although this paper will examine
domestic i$ues, international organizations are also wary of
human rights abuses in environmental regulation.5

If you $ked someone at least a decade ago if any area of the
law is free of bias, I would imagine that environmental law
would have been a likely candidatJ. After all, efforts to remove
pollution frun land, air, and water could only inure to the bene-
fit of the collective citizenry. Clean air and water, as any econo-
mist will tell you, are the quintessential public goods. Indeed,
some envirsrmental laws could even be seeR as pro-poor. For
example, lw income individuals could benefi! disproportigl.
ately from the strict enforcement of clean air,laws, but this
potential pto-poor disposition is largely theoretical.6

Upon further review, a contemporary policy analyst accu€-
tomed to tle ways of the microeconomic model might ardmit
that the etrccts of certain types of environmental regulation, (the
placement of hazardous waste facilities, for example) might dis-
proportionrtely impact the poor because it is.economically pru-
dent to locete facilities where land is the cheapest. The harsh
reality of this strategy is that poor pcople are more likelyto live
in poorer stions of the country; thus, the likelihood of being
closer to srrch a facility is higher than that of the general popu-
lace. Thus, under this hypothesis, environmental equity is class-
based and dictated by economic considerations. Racial implica-
tions woul{ therefore, depend on a correlation between race and
poverty.T

If this were a true picture of the world, there would be
cause enou3h for concern. To remcdy this situation, regulation
could, for erample, require that the cost of placing such facilities
encompass the cost to the surrounding cornmunities. Such regu-
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4. &e, ag, Robert F. Kennedy, Jr" & Dennis Riveta, Pollution\ Chief Yictims: The

Poor, N.Y. fiur$ Aug. 15, 1992, at Al5.
5. See Hurr,lN RIGHTS WATcH & Nerural REsouRcEs DEFENSE CouNcIL,

DeFExpINo trc Eenrn: ABUsEs or HuulN RIcnrs AND THE ENvnoxMer'IT iii-vii
(reez).

6. Sbe Joryh P. Tomain, Distributional Con*quences of Environmental Regulation:
Economics, Poltb, and Environmennl Policymaking, I Kex. J.L. & Pus. Pol'v l0l, 106-

08 (reel).
7. See gxml/y Axonew Hlcxr,n, Two NlrtoNs: BI-AcK Axo WHITE,

SeplrarE, Hcnls, UNeQuer (1992); CnnIsrorHER JENcKs, Retnrxrrxc Socnr
Porrcv: RAcE, PovERTy, AND tsn UNpnnctlss (1992) (arguing moral obligation to
distribute goo& md services more equally in Amcrica).
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lation would be justified on efficiency grounds by requiring facil-
ity owners to account for externalities and incorporate social
costs into the price of their services. Furthermore, such regula-
tion would be equitable, as environmental harms and benefits
could be distributed free of class bias.

Unfortunately, this picture of class inequity is only partial.
Environmental inequity also entails racial discrimination.
Recent studies reveal that, even when an analyst accounts for
class bias, environmental programs have had a disproportion-
ately adverse impact on racial minorities.8 This race bias cannot
be discounted and the scholars who have revealed its existence
have significantly changed the way we must think about environ-
mental regulation in particular and social regulation in general.

This paper attempts to answer the following question: Why
does environmental regulation show class and race bias? In
answering that question, this paper argues that both structural
and systemic problems pervade environmental decisionmaking
and contribute to disadvantaging the disempowered.

II. THn SrnucruRE oF ENvTRoNMENTAL RscurerroN

The environmental equity problems of class bias and rzrcial
bias have a common structure and a common source. Perhaps it
is not too much to hope that they may also share a common
solution. The common structure results from the inability of dif-
fuse and relatively powerless groups to participate in environ-
mental decisionmaking and policymaking processes. The
common source of these problems is the failure of the political
economy to overcome the barriers to participation. The pro-

8. ,See RosBRT D. BuLLaRo, Duurnlc tx DtxIe: Race, Cr.lss, AND
ENvIRoNraeNrer Quar-rrv 38-43 (1990); Couurssrox non Racrar Jusrrce oF THE
UNrrep CnuncH oF CHRtsr, Toxrc Wls'res eNp RecE rN THE UNrtsp Sre'res 13-22
(1987); I U.S. ENvu. PRorEcrroN AcENcy, ExvrnoNraeNTAl Eeurry: ReoucrNc
Rrs ron Arr CorvruuNrrres (June 1992) [hereinafter EPA]; U.S. GeNBnnr
AccoultttNc Ornrcr, StrrNc or Hezanpous WesrB LeNprrr-rs exp THett
ConnererroN wt'rn Rlctar eNo EcoNourc Srerus or SunnouNorNo CouuuNrrrps
1-5 (June 1983); BeNreutN A. Golpl,reN, TnB Tnurn ABour WHens You LrvB: eN
Arres non AcrroN oN ToxrNs eNp Monreury ch. 6 (1991); Regina Austin & Michael
Schill, Black Brown, Poon & Poisoned: Minority Grassroots Environmentalism and the
Quest for Eco-Justice, I KaN. J.L. & Pus. Pol'v 69, 69-71 (1991); Kelly M. Colquette &
Elizabeth A. Henry Robertson, Environmental Racisru- The Causes Consequenca and
Commendations, 5 Tur. ENvrr-. L.J. 153, 158-62 (1991); R. George Wright, Hazardous
Waste Disposal and the Problems of Stigmatic and Racial Injury, 23 Anrz. Sr. L.J. 777,
791-99 (1991); Roger D. Colton, A Case Study in Environmental and Poverty Conflict:
Auto Replacements as a Clean Air Strategy (Apr. 25, 1992) (on file with author).
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posed comrrcn solution is to restructure the political process to
allow more meaningful participation-to allow more voicee in
the environnental regulatory process. This inclusion can occur
at the agensy level (through appointments)lo or through grass

roots activirm.ll This paper suggests wider participation in
rulemaking end decisionmaking processes.

There is a direct connection between the common structure
and the cornmon source of environmental equity problems, and
they can be usefully discussed together. Moreover, former EPA
General Cotrnsel E. Donald Elliott succinctly made this point:

Standard oconomic and public choice theory would predict
that groupo that are less powerful politically and economically
would be more likely to be exposed to disamenities of all types.
In any e\rcot, in this instance, those who are least able to defend
themseh'cr through the political and economic system are more
likely to bcar the brunt of the harms of pollution.l2

By elaborating on Professor Elliott's quotation, I intend to
show that the disempowerment of certain groups and the resul-
tant environmental inequities are the consequences of four fail-
ures of the political economy: (1) economie, Q) political, (3)
constitutiond, and (a) bgal. The thcsis is that before the voice
of certain ttroups (i.e. racial minorities and the poor) can be
heard by eovironmental policymakers, government regulation
must be reeponsive to those failures.

I can state my thesis in one word: politics. Environmental
equity is ftrndamentally an issue of regulatory politics. Simply
stated, environmental equity is about distributive justice and, in
particular, the distribution of environmental harms and benefits.

As a preface to the discussion of the "four failures," we
must recogaize both the polycentric structurer3 of environmental

9. See At|enr O. HrnscnueN, EXIT, Votce, LovarrY: REsPoNsEs ro DECLINE
rN Frnus, OncrxrzerroNs AND Steres 120-26 (lg7}).

10. See 2 U.S. ENvrr. Pnorecrlox AcENcY, ExvrnoNunNrer Equrrv:
REDUcING Rrs: ron All CouuuNnrcs 69-71 (June, 1992).

11. Luke W. Cole, Correspondence: Remedics for Environmental Racisru; a View

from the Field, N MIqr. L. Rrv. 1991, 199697 (1992); Rachel D. Godsil, Note,
Remedying Enircnmental Racism,90 MIcn. L. Rev. 394,426-27 (1991).

12. E. Donld Elliott, Jr., I Cabin on the Mountain: Reflections on the Disffibutional
Consequences o! Environmental Protection Progmms, I KaN. J.L. & PuB. PoL'Y 5, 7
(leel).

13. See, a3, Milton R. Wessel, ScIrNcr exo CoxscrcNcr 4-10 (1980); Ion L.
Fuller, ?fte Fotllrt and Limits of Adjudication, g2 Henv. L. REv. 353, 395 (1978). ,Sea

generally RoBErr F. GooolN, Pourrcar- THeonv eNp Puslrc Pot-lcv 187-219 (1982)

(discussing the cihics of nuclear power).
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disputes and the dynamic flow of environmental laws over the
past two decades from stewardship to sustainability and from a
problem-specific focus to global monitoring; from this we can
readily see that environmental law is not a static concept.tl The
structure and the dynamics of environmental law provide two
lessons. First, environmental disputes are complex and costly
due to such complexity. Groups with limited or no resources
cannot compete effectively in the process. Second, one must
realize that to discuss environmental regulation and distributive
justice in one breath is to paint too grand a picture. Rather,
environmental problems must be disaggregated and discussed
with specificity to recognize that the distributional issues cut
many ways.

We must not assume that all minority communities,
whether referring to the urban poor or the Native Americans of
this country or the indigenous peoples of developing countries,
share the majority view of environmentalism. Conventional wis-
dom suggests that environmental protection is acceptable as long
as it does not detract from economic productivity. A cruel vari-
ant of this theme is that it is easier (and cheaper) to provide for
environmental protection if there is less invested in economic
production (i.e. let developed areas or countries produce and let
developing and undeveloped areas or countries protect). The
direct dornestic consequence of this conventional wisdom is that
the poor sections of urban and rural economies suffer the effects
of pollution in the name of economic production, while the
wealthy sections provide environmental protection under the
guise of green spaces. The dominant view is too crude. Benefits
and harms are distributed unevenly among rich and poor, devel-
oped and developing countries, diferent generations, and
according to particular environmental problems.

Both the polycentric structure of environmental problems
and the dynamic status of environmental law contribute to the
disadvantages suffered by disenfranchised groups; they also sug-
gest a particular regulatory response. The problem may best be
addressed by a political process solution (rather than through a
substantive command and control standard) or a directive to
decisionmakers to consider equity issues in their cost (risk)-bene-
fit analyses.

14. See Mark Sagotr, The Great Environmental Awakening,9 Axre*tcAN PRosPEcr,
39,42-44 (1992).



III. Tne Foun F^a.rrunes

Relatiw to the benefits and burdens of environmental regu-
lation, the political economy has disedvantaged these groups in
four morC a less specific, yet complementary, ways. At the bot-
tom, the failures are those of four social institutions: the legisla-
ture, the mlrket, the court, and the agency. Parenthetically,
one could e$ily substitute the executive for the agency, thus
covering all three constitutional branches.

Obvioudy, it is rather audacious to suggest in a short paper
that, not only our market economy, but our entire governmental
system is dcficient in matters of distributive justice. I agree.

Such a statcment is audacious, but also true. Small, focused
interest groups can outmaneuver larger, ditruse groups i" UgF
economii and political markets, and the law reinforces this
disequilibrium.

A. Failure One-Political Failure

The current dominant view of the legislative process is that
legislation b the outcome of a political bargaining process in
wfuch "deab" are struck by competing interest gf,oups.r5 Thus,
if small, focused, well-financed groups can out-lobby large, dif'
fuse groups, then legislative deals will, of course, favor the more
organized spccial interest groups. The favored, special interest
groups thuf "get a seat at the tablc" because they are largely
responsible for setting that very table.r6

Failurc in the political marketplace derives directly from
interest group theory. Because interest gloups will form when
the benefits io be gained by the members are greater than the
transaction costs of organizing, smaller interest groups are more
likely to cclesce. Larger groups are harder to organize and
more susceptible to numerous "free rider" problems.lT In addi-
tion, broad groups tend to be concerned about nonmonetary
harms, such as lbw-level toxic risk.l8 For example, there are
market disincentives for a large unorganized group (such as "the

ree2l THE POLITICAL ECONOMY

15. See, ag, WILttll,t N. EsKRIDGE, Jn. & PHTLIP P. Fntcrnv, Casrs 1x9
MlrrmeI-s ox LeclsrettoN: STATUTES AND TltE CrelrIOx on PUSTIC POllCv 37-56

(1e88).
16.,See id. tt 6l-93 (for a critique of interest group theory).
17. See, e.j, Mlxcun Orsox, Jn., Tnr I"oclc oF Cor-recttve AcrIoN: PuBLrc

Goops AND THE Tneonv or Gnours 53-57 (1965).

18. ,See John S. Applegate, W'ont Things Fint: Risk, Information, and Regulatory

Structure in Toxic Substances Control, g YaLe J. ox Rec. 277 (1992)'
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poor") to organize in opposition to the placement of a hazardous
waste facility.te

In the political marketplace, small, well-financed interest
groups out-lobby difuse groups with notable regularity. Con-
sider the politics of your own workplace. Small vocal groups,
particularly if they register their interest with a focused inten-
sity, will set policy over less intense or less vocal larger groups.
The obvious defect in this design of majoritarian politics (a
defect well known to Madison, by the way),20 is that diffuse
interest groups or factions will go underrepresented or unrepre-
sented. The direct consequence of successful lobbying is the
efectuation of wealth transfers from one group to another, as
groups lobby to either capture benefits or to avoid burdens
through the placement of legal entitlements.

A partial democratic response to this form of political fail-
ure in the legislature is the notion that government agencies
"guard" the public interest. Administrative agencies, the dele-
gated authorities of the democratic will of the legislature, are, in
theory, formed to protect the public interest. This response is
not wholly satisfactory for two reasons. First, the legislative
deal may either be silent about or even negatively affect an
already disadvantaged interest group. If so, then the agency is
legislatively directed by the legislation to work against the inter-
ests of the disadvantaged group. Second, if a disempowered
interest group has been "cut out of the deal," then agency offi-
cials cannot assess either a critique or a proposal made by parties
with no seat at the table.

B. Failure Two-Economic Failure

As previously noted, in addition to distributing regulatory
benefits and burdens, legislation has the direct consequence of
placing legal entitlements on favored interest groups. The initial
placement of legal entitlements legislatively empowers interest
groups and dramatically affects "the players" in the "regulatory
or judicial games" that remain to be played in the political pro-
cess. To better understand how the initial placement of legal
entitlements affects the winners and the losers in the legislative
game, we must discuss economic failure.

Environmental economics derives more from the subdis-

19. Colquette & Robertson, supra note 8, at 162-70.
20. See THe Fepenarrsr No. 10 (James Madison).
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cipline of vclfare economics than from the classical or neoclassi-
cal economb variants.2r Still, at least in the case of air emissions
trading, we turn our attention to the microeconomic model for
some envirmmental regulation. Thus, it is fair to say that both
neoclassical and welfare economics drive environmental
regulation.

Both rnodels have their virtues. When the conditions of the
neoclassical model are satisfied (i.e. when the market has a large
number of buyers and sellers, product homogeneity, and "per-
fect" inforrnation), then the market obtains its considerable vir-
tues.22 The well-functioning neoclassical market reaches an
equilibrium at which the proper quantity of goods are produced
at the propcr prices, producer profit and consumer welfare are
maximized, wealth is created, technological innovation is
encourage4 and, ,rs an added political attraction, individual lib-
erty and equality are furthered (because each dollar counts as
one vote, as choice is also maximized).t' In other words, more is
better becaure the pie is bigger.

Given these virtues, it would then seem that "the market,"
rather than government regulation, should produce the "proper"
amount of pollution or non-pollution at the proper prices.

Welfarc economics, in distinction, has a different focus. It
assumes th* initial starting points are unequl (as the playing
field is not hvel for all buyers and scllers), that there are efects
beyond the boundaries of the self-contained market, and that
government affects markets. Indeed, a central tenet of welfare
economics b that, in addition to establishing market prices, mar-
ket transactions produce social costs.2a Consequently, eforts to
enhance efficiency may be furthered at the cost of distributional
imbalances rnd some entity (i.e. the government) must make dis-

21. See, e,&, WILrAM J. Beuuol & WelI-n'cE E. Oeres, THs THeonv or
ENvrnoNuexrAr Poucv 7-13 Qd ed. 1988); Hexosoor or Nerunar Resouncr lNp
ENrncv EcoNorrcs 3-59 (Allen V. Kneese & James L. Sweeney eds.; 1985); Jonx V.
Knurnre & ArrnoNy C. FrsHen, THn EcoNotr,ttcs or Neruner ENvrnoNIraeNrs 3-16
(2d ed. 1985) JoxN Peer, ENrncy AND THE EcolocrcAl EcoNoMIcs oF
SusrArNABrLrry (1992).

22. Joserx P. ToMATN & hNaes E. HrcKEy, Jn., Exencv Lew & Porrcu 2*26
(le8e).

23. See, e.j, SroNev A. Snerrro & Josrrx P. ToulrN, REGULAToRv Law &
PoLrcY, ch. 5 (1993).

24. WIlLrArr J. BAUMoL & AleN S. Br-rxpen. EcoNourcs: PnlxcrpLes eNp
Porrcres 536(U d. 1982).
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tributional decisions.25 Accordingly, if the "free" market causes

inequitable distributional consequences, then government inter'
vention into that market is justified, and welfare economics pro-
vides an analytic model for evaluating the market and for
suggesting regulatory responses.

The seminal discussion of the efficiency and distributional
consequences of the placement of legal entitlements derives from
the work of Nobel Laureate Ronald Coase. (Coase authored the
essential article of the law and economics movement in 1960.)26

A simple formulation of the Coase Theorem states: "If there are
zero transaction costs, the efficient outcome will occur regardless
of the choice of legal fllt1e."27 Simply stated, the initial place'
ment of a legal entitlement is irrelevant for efficiency purposes.
In other words, law does not matter. Rather, bargainers will
contract around problems in their best economic self-interest.
This theorem can be easily demonstrated numerically.28

If, for example, legislation permits the location of a hazatd'
ous waste facility upon the satisfaction of certain environmental
conditions, then we can say that, upon the satisfaction of these

conditions, the project sponsor has a legal entitlement to place
that facility. Following the Coase Theorem, if the location of
the facility is unacceptable (i.e. too costly) to the neighbors, then
the neighbors will buy out the. project sponsor and the facility
will be relocated.

This application of the Coase Theorem is unrealistic in two
respects. First, it neglects the existence of the political failure
just discussed. Instead, the Coase Theorem starts with the
assumption that the initial placement of the legal entitlement is
neutral. It is this exact proposition that is disproved by interest
group theory. Interest groups would neither form nor negotiate
for legislative "deals" if there are no benefits to be had. Second,
the distribution of resources is not and has never been even. Nor
has there ever been an "original position"2e from which an
acceptable allocation of benefits and burdens has flowed.

Still, the Coase Theorem is powerful and useful. For me,

25. See, e.g., Lllan M. Feldman, Welfare Economics,4 Tse Nsw Plrcuvr: e
DrcrroNany on EcoNoutcs 889, 890-93 (J. Eatwell et al. eds., 1987).

26. Ronald H. Coase, The Problem of Social Cost, 3 l.L. & EcoN. I (1960).

27. A. MITcHeLt PouNsrv, AN INrnooucrloN'ro Law exp Ecoxovrcs 12

(1e83).

28. TorvrnIN & Hrcrnv, supra note 22, at 4O-48.

29. JoHN Rewr$ A THeonv or JusrcB 17-22 (1971).
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the beauty of the theorem lies in thc corollaries and not in t,he
theorem itrelf. There are two prirnery corollaries. First, given
transaction costs, the initial placement of a legal entitlement
may affect the efficiency of a transaction. If the transaction costs
are high or unequal between the parties, then the wrong place-
ment of thc legal entitlement may preclude the attainment of
efficient bargains. Also, efficient bargains may not be reached if
9ne or- both parties engage in opportunistic or strategic
bargaining.

Secon4 the initial placement of entitlements affects the dis-
tribution of wealth. Simply stated, law matters+specially with
regard to distributive justice. Regarding the location af a haz.
ardous wastc facility, it matters whether the project sponsor has
a legal entitlcment to locate the facility or whether the neighbors
have a legal entitlement to force a relocation. Transfer payments
will go to thc party with the legal entitlement, thus effectuating a
redistributbn of wealth.

These oconomic ideas are central to a discussion of distribu-
tive justice precisely because of the now familiar r€asons that the
marketplae does not internalize all of its social costs, market-
place transrctions spill over into socicty and cause harm, and the
distributions of costs and benefits are uneven.

Thus far, we have seen that pmrly organized or unorgan-
ized groupr are placed at a double disadvantage. First, they are
likely to lac the legislative garne, thus suffering a political fail-
ure. Second, they suffer economic failure because access, to
wealth empowers groups to play in the legislative arena and
secure legal entitlements.

Unfortunately, these political and econornic failures are fur-
ther compounded by law, as the have-nots are disadvantaged by
constitutional and legal failures.

C. Failurc Three*Constitutional Failure

Exasccrbating the political and economic imbalance is an
asymmetrical distribution of constitutional rights. In the regula-
tory arena, the key actors are the regulator and the regulatee.
As the affcted party, the regulatee usually has statutory stand-
ing before the agency. Moreover, should the regulator impinge
on either the liberty or property intcrests of the regulatee, then,
in addition to statutory claims, the regulatee can assert Fifth
Amendment takings and due process arguments, as well as
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Fourteenth Amendment due process and equal protection
claims.3o In the area of environmental law, one scholar has writ-
ten that some environmental statutory rights take on constitu-
tional weight.3t

Affected third parties do not have such extensive constitu-
tional protections. First, third parties are not assured of statu-
tory standing. Third party standing, based on a constitutional
procedural due process claim, is weak or non-existent. Second,
once legislation is passed, regulation is proposed or imple-
mented, and benefits or burdens are distributed, afected disen-
franchised third parties may make a general claim that equal
protection has been violated or that the regulation is unreasona-
ble. To claim an equal protection violation, however, requires
that the claimants demonstrate not only discrimination in fact,
but discriminatory intent must also actually be shown before
relief is available.32 To compound that problem, the range of
judicial scrutiny of environmental equal protection claims has
been restrictive.33

On the substantive due process side, so long as regulation
satisfies a "basic rationality" test, then the persons adversely
affected by the regulation have little chance for relief.3a Once
again, the organizing problems for diffuse interests in the legisla-
tive arena are legitimized by a narrow scope of equal protection
review and an expansive scope of substantive due process defer-
ence. Furthermore, access to agencies expands and contracts
with the law of standing and the current Supreme Court seems

to be undergoing a contraction.3s

30. See Sneplno & Toultx, supra llLote 23 (at ch. 3).

31. ANr.cN, supra rl.ote l, at 29.

32. See McCleskey v. Kemp, 481 U.S. 279,291 (1987); Village of Arlington Heights
v. Metropolitan Hous. Dev., 429 U.S. 252,2@-68 (1977); Washington v. Davis, 426 U.S.
229,239-45 (1976).

33. See R.I.S.E., Inc. v. Kay, 768 F. Supp. I 1,14, I149-50 (E.D. Va. 1991); East Bibb
Twiggs Neighborhood Ass'n v. Macon-Bibb County Planning & Zoning Comm'n, 706 F.
Supp. 880, 884-87 (M.D. Ga. 1989), affd,896 F.zd n6q (llth Cir. 1989); Bean v.

Southwestern Waste Mgmt. Corp., 482 F. Supp. 673, 677-81 (S.D. Tex. 1979), afd' 782
F.2d 1038 (5th Cir. 1986).

34. See R.I.S.E., Inc. v. Kay, 768 F. Supp. I1,f4, I149-50 (E.D. Va' 1991); East Bibb
Twiggs Neighborhood Ass'n v. Macon-Bibb County Planning & Zoning Comm'n, 706 F.
Supp. 880, 884-87 (M.D. Ga. 1989), afd,896 F.zd 12@ (llth Cir. 1989); Bean v.

Southwestern Waste Mgmt. Corp., 482 F. Supp. 673, 677-81 (S.D. Tex. 1979), affd,782
F.2d 1038 (5th Cir. 1986). See a/so FERC v. Mississippi, 456 U.S. 742, 753-58 (1982)
(rational basis test under the Commerce Clause); United States v. Carolene Prods. Co., 3O4

U.S. 1,14, 152-54 (1938) (rational basis test).
35. Compare Jonathan R. Macey, Separated Powers and Positive Political Theory:
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D. Failurc Four-Legal Failure

l. Common Law Failure

A refinement of the Coase Theorem arrived in a ground-
breaking rrticle by Calabresi and Melamed,36 in which the
authors suggest that further analysis shows the importance of
whether a liability rule or a property rule is used and where a
legal entithment is placed since the available remedies will atrect
the distributional and efficiency corulequences of that placement.
The use of a property rule can stop a project with an injunction,
and the urc of a liability rule can aford compensation. Thus,
depending on which party is assigned the legal entitlement, both
liability ard property rules affect the distribution of wealth and
can also aficct efficiency. If the surrounding populace can stop
the locatim of a waste facility through an injunction or demand
compensation through a damages award, then, if the facility
owner wants to operate the plant, there will be a payment of
some amqrnt to such individuals. The amount of the payment
(or the gains from trade) will depctrd on whether property or
t"o"+il.H#:ililf*; 

with riab'ity and property rules is
that they derive from a common-law, private property base-
line3? and do not easily or adequately account for social costs or
future effcts. Property and liability rules are more easily
applied to discrete, past disputes involving relatively few par-
ties.38 Nuisance suits, for example, involve difficult evidentiary
and burdea of proof issues, require technical expertise, and fre-

The Tug of Wer Over Administrative Agencies, SO GEo. L.l' 671, 677-78 (1992) ("C-ourts

tend to grant lt&ding to those groups that werc cxcluded frrom the original deal . . . .")
with Departrrmit of Energy v. ohio, 112 s. ct. 1627, 1632-35 (1992); Hallstrom v.

Tillamook City, rt93 U.S. 20, 25-33 (1989); Gwaltrrcy of Smithfield, Ltd. v. Chesapeake Bay
Found., Inc., 4& U.S. 49 (1987). (The Supreme Court's restrictive interpretations of citizen
suit provisions in environmental statutes).

36. Guido Calabresi & A. Douglas Melamcd, Propefi Rules, Liability Rules and
Inalienability: One Yiew of the Cathedral, 85 Henv. L. REv. 1089' 1089-93 (1972).

37. See fucnano EpsrsN. TertNcs: PnrvanB PRoPERTY AND THE PowER oF

EurNevt Dorr,rn vii-x (1985); CAss R. SuNsruN, AFrER THE RIcHTs Revolu'nox:
Recoxcervnrc rHe Rncut.lronv Sre're 13-18,210-20 (1990).

38. Clasr rctions, institutional or structurtl lawsuits, and impact litigation are, of
course, countcr cxamples. See, e.g. , Peur MlcAvov, INous'rnv Rr,cuLe'rroN AND THE

PrnnonMlNcc, oF THE AnsnrceN EcoNouv 5 (1992) ('While not perfect, the lggal

framework worls so much better in the 1990s thrn when regulation was initiated in the
1890s or 1930| that it has become a much more attractive alternative to regulatory controls
and practices.'). Still, common law principles, as distinct from government regulation, are

better applied rctrospectively than prospectively.
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quently yield limited outcomes. In other words, in an area as
complex as the environment, regulatory controls offer a more
comprehensive regulatory regime than judicial supervision.
Moreover, even with the availability of class actions and the
promise of large contingency fees, the disernpowered lack the
resources to initiate legal action and few attorneys accept such
cases.3e

2. Agency Failure

To the extent that the legislative process imperfectly repre-
sents the interests of some groups over others, those imperfec-
tions reappear in administrative agencies. Without adequate
public participation, agencies are poor guardians of the public
interest for two reasons. First, sinee agencies are delegatees of
congressional action, they simply reproduce the deals cut
through the legislative process. Second, agencies are subject to
capture by the regulatee.€ The interest groups that can plausi-
bly capture the EPA, such as Waste Management, Browning-
Ferris, the Sierra Club, or the Nature Conservancy, are not
inherently responsive to the environmental needs of minorities
or the poor.

Thus, given these four reasons-economic failure, political
failure, constitutional failure, and legal failure-we must ask: Is
government regulation justified? If so, what sort of regulation is
responsive?at

'

ry. A Rncurerony RespoNsE

Regulatory analysis posits that the market is preferable to
govemment regulation. However, if the market is either ineffi-
cient or unfair, then government regulation may cure the defect.
Moreover, the identification of the specific market defect also
suggests the proper regulatory response.a2 The political and eco-
nomic failures of environmental regulation demonstrate that not

39. See Cole, supra note ll, at 1992 & n.3.
4O. See IaN Avnes & JoHN Bnarrnwerrn, RespoNsrvB Recur-erroN:

TneNscBNorNc rnB DEnecuLATroN DEBATE 54-60 (1992); Richard A. Posner, Theories

of Economic Regulation,5 Berr J. EcoN. & Mcu:r. Sct. 335 (1974). See generally George
J. Stigler, The Theory of Economic Regulation, 2 Bnn J. EcoN. & Mcur. Scl. 3 (1971)
(explaining influence of regulate€s in creating regulations).

41. See generally Melissa Thorme, Local to Global: Citizen's Legal Rights and
Remedies Relating to Toxic Waste Dumps,5 Tur. ENvrI-. L.J. 101 (1991) (analyzing
remedies for toxic waste dump problems from the local to the international level).

42. Snlptno & TounrN, supra note 23 (manuscript at ch. l).
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only are dimpowered groups disadvantaged in the legislative
process, but dso that that disadvantage is reproduced in the reg-,

ulatory prooess and is compounded by law' Moreover, each of
these reciprocal failures have the consequence of dirninishing or
silencing the participatory voice of those least able to help them-
selves. In other words, these four failures of the political €colll
omy all dictde a political process solution.

In February 1992, the EPA Environmental Equity Work-
group publirhed a draft list of findings and recommendations,
most of which focus on the collection, analysis, and dissemina-
tion of better information and data about the distributional con-
sequences of environmental regulation,a3 Calls for more study
and informrtion are properly cautious and may both confirm
and reveal other instances of environmental racism. Further-
more, the rccumulation of more scientific information and
knowledge can help institutionalize a regulatory response to
problems of environmental equity. Indeed, basing a response on
scientific knowledge establishes a cornmon language for
*"tfi 

I rm skeptical that a "techno-rationall' response to
matters of distributive justice is sufficient.45 If the data reason-
ably leads to the conclusion that environmental laws generally
or that the location of hazardous waste facilities in particular
disproportionately affect minorities, then more data collection is
not responsive. The problem is, essentially, political, not techni-
cal; thus, a political solution is necessary.

If the cell for more data collection and analysis is helpful'
though not responsive, to the four failures, then what is? The
short answer is wider public participation.a6 Somehow, a seat at

43. EPA,.rym note 8, at 6. The recommendrtions are that the EPA should do the
following: (l) tocrease the priority of environmental equity, (2) collect data and

information to rcs risk by income and race, (3) incorporate environmental equity into
risk assessment, (4) identify and target opportunitier to reduce high concentrations of risk
to different popttion group6, (5) assess and consider the distribution of projected risli
reduction in rnirr rulemakings, (6) review permitting, granting, monitoring, and

enforcement ptrccsses for their impact on cnvironmental equity, (7) improve
communication vith racial minorities and the poor, and (8) incorporate environmental
equity into long4crm planning. Id.

44. See Arex, szprc note 1, at 138-42.
45. See clm Robert D. Bullard, Comments on the Draft EPA Environmental Equity

Report (on file rith author) (discussing EPA's failure to address "institutionalized racial
discrimination")

46. See Bndford C. Mank, The Two-Headed Dragon of Siting and Cleaning Up

Hazardous Wasr Dumps Can Economic Incentiws or Mediation Slay the Monster? 19

B.C. ENvrr-. AF. L. Rev. 239, 272-82 (1991).
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the regulatory table must be given to those currently absent.
There are two basic governmental responses to this situa-

tion. First, the government can establish an agency to serve as a
surrogate advocate for the disempowered.aT Such an agency can
provide technical, scientific, and legal resources so that the poor
and racial minorities can exercise their voice in environmental
decisionmaking and policymaking processes through proxies or
through selected attorneys. Second, these processes can be
opened up to the disadvantaged for their active, direct participa-
tion (beyond ordinary notice and comment participation). One
way to accomplish this is through an agency's use of alternative
dispute resolution (ADR) techniques, although ADR is not
without problems and failures of its own.

The increased use of ADR by the EPA is a particularly
appropriate solution to the insufficient political participation
problem for three timely reasons. First, third party standing
before administrative agencies is fundamentally statutory (not
constitutional) and passing legislation is both costly and risky.
Second, as previously mentioned, the Court's recent glosses on
statutory standing have been restrictive. Third, and most impor-
tantly, recent legislation authorizes administrative agencies to
efectively expand participation in ADR programs on their own
without the need for statutory permission.

ADR, in general, refers to methods of dispute resolution
and conflict management other than litigation. In November,
1990, the Administrative Procedure Act was amended by the
Administrative Dispute Resolution Actas and the Negotiated
Rulemaking Act of 1990.ae Although ADR techniques have
been widely used inside and outside administrative agencies,
these new federal laws eliminate ambiguity concerning the
authority of agencies to utilize such methods.

A. Administrative Dispute Resolution Act

The ADR Act is the more generic of the two statutes,
directing agencies to adopt a policy concerning the use of ADR
in adjudications, rulemakings, enforcement actions, licensing

47 . See, e.g. , Department of Public Advocate y'rct of 1974, Stat. Ann. $$ 52:27E-l to
52227E-47 (West 1986 & West Supp. 1992).

48. Pub. L. No. 101-552, 104 Stat. 2736 (codified as amended at 5 U.S.C. $$ 581-93)
(Supp. III 1991).

49. Pub. L. No. 101-648, 104 Stat. 4969 (codified as amended at 5 U.S.C. $$ 581-90)
(Supp. III 1991).
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procedures, 8nd other agency actions. Agencies are further
directed to rppoint and train ADR specialists in the theory and
practice of rgotiation, mediation, arbitration, and related tech-
niques. In addition to these techniqucs, agencies are authorized
to use conciliation, facilitation, fact-finding, mini-trials, or any
combination of ADR methods. The purpose behind ADR is to
avoid costly, polarizing, and time-consuming litigation in favor
of more efficient, participatory, and creative dispute resolution
procedures. fhrorigh ADR, the parties to a dispute play a more
active role in facilitating its resolution in lieu of the winner-take-
all aspect of the adversary system.

B. Negotiued Rulemaking Act

Much rgency activity is accomplished through legislation-
like rulemating proceedings. Formal and informal rulemaking
has adversarial characteristics which can lead to expensive and
time-consuming litigation and appeals. Because rulemaking is
forward-loo&ing and polycentric (that is, rulemaking often
involves sercral parties with various interests), structured nego-
tiation is a method that can reduce the time and expense of a
rulemaking proceeding. Through negotiated rulemaking (or
"reg-neg"),$ the atrected parties can participate in the develop-
ment of the rule, share information and technical knowledge,
and increasc the acceptability of the outcome.

The ceatral feature of reg-neg is "to bring together repre-
sentatives of the agency and the various interest groups to nego-
tiate the text of a proposed ru1e."51 The initial attraction of reg-
neg is that the parties most likely to be affected by an agency's
rule help drrft the rule. As the parties will have an earlier and
better idea of how they will be affected by the rule, increased
compliance should result.

The agency, however, must be careful to bring the right
"interested lnrties" to the table. While industry representatives
may have thc wherewithal to participate in reg-neg, individual
consumers, small groups, and grass roots public interest groups
may not have sufficient resources to participate effectively. In

50. Sea e.3, Philip J. Harter, Negotiating Regalations: A Cure of Malaise, Tl Geo.
L.J. l, 28-31 (19t2); Heary H. Perritt, Jr., Negotiatd Rulemaking Before Federal Agencies:

Evaluation of Rannmendations by the Administative Conference of the United States,74
Geo. L.J. 1625, 1630-46 (1986).

51. ADMINISTRATIvg CoxFEnsNcE oF THE U.S., NeaonATED RULEMAKING

SouncB Boor I (1990).



18 TUI-/INE ENI/IRONMENTAL LAW JOaRNAL [Vol. 6

such a case, an agency must provide resources to make partici-
pation meaningful.

Thus, while ADR generally and reg-neg particularly, ofer
promises of more creative solutions and more democratic partic-
ipation, they also warrant caution on two fronts. First, ADR
may magnify the disparity in resources among various interest
groups unless provisions are made for information (especially
technical information) to be available to the participants. Sec-
ond, reg-neg may well expand the policymaking role of adminis-
trative agencies, raising the specter of the nondelegation
doctrine, as the affected parties help write the rules to govern
themselves.52

C. Evaluating ADR

The ADR53 movement has much to commend it. ADR
methods are ffexible and applicable to a range of matters. In the
regulatory atena, ADR is being used on many fronts (especially
environmental regulation). ADR can be responsive to the four
failures, especially if outreach is active and technical support is
made available. Although ADR cannot remake the legislative
"deal," it can enable the agency to more adequately fulfill its
charge to regulate in the public interest. With outreach and
resources, participation can be meaningful, can overcome eco-
nomic and regulatory failure, and can overcome legal failure at
the agency level.

Extrajudicial forms of dispute resolution promise to be
cheaper, quicker, more participatory, and more creative than lit-
igation. Moreover, if the outcomes are, indeed, crafted by the
disputants, then a high compliance rate for ADR settlements
may follow. Determining whether these promises are fulfilled
requires an ADR evaluation.

Efficiency, effectiveness, and efficacy are the standards used
to define quality in ADR. Efficiency is equated with cost sav-
ings, while effectiveness denotes user satisfaction and compli-
ance. Although there is little consensus regarding the efficiency
of mediation, there is general agreement regarding its effective-
ness, where "effective" is defined as achieving settlement in a

52. lnA.L.A. Schechter Poultry Corp. v. United States,295 U.S.495' 529-41 (1935),

the Supreme Court was critical of the National Industrial Recovery Act for delegating too
much authority to the President and, in turn, to the industry.

53. See Joseph P. Tomain & Jo Anne Lutz, A Model of Court-Annexed Mediation, 5

Onro S'r. J. oN Drsp. RBsor. I, l-18 (1989).
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high percentage of cases without compromising the quality of
justice. Additionally, researchers report high levels of user satis-
faction and oompliance, with agreements ranging from sixty to
ninety perccot. Efficacy, as a measr[e of justice, is a more elu-
sive concept, althougb ADR advocates conclude that such
mechanismr promote justice because they are more creative, par-
ticipatory, rnd lead to democratic solutions.

Critics of alternative processes counter that ADR adds
another prmcdural layer (and associated costs) to dispute reso-
lution, arguing that mediation merely creates an illusion of par-
ticipation, voluntariness, and consensus. The central criticism
surrounds tbc privatism of mediation and the consequent reduc-
tion in publicity of that process. In other words, private parties,
under a prmise of confidentiality, control the mediation process
and often th results to the exclusion of public involvement or
review. Thrrs, government sanctionod ADR to these critics is
simply another way of legitimizing private wealth transfers.sa

The ADR movement, however, particularly as evidenced
by reg-neg, offers a promising disputc resolution trchnology for
broadening participation in agency decisionmaking and poli-
cymaking. With such a promise, though, comes the associated
risk that ADR can reduce the public oversight in those
processes.

V. CoNcrusroN

Is grelter public participation the proper regulatory
response to the "four failurc" of the political economy? It may
well be arguod that I have overstated my case about wider public
participatim in agency activity as an antidote to distributive
injustice. A critic might assert that I am wrong as a matter of
theory, practice, and reality. Instead of complaining about the
imperfections of the democratic pr@ess, it may be propounded
that we apsept them for what they are-imperfections in an
imperfect world. In addition, the critique continues, I should
resign myself to the reality that some small groups simply suffer
"relative diradvantage[s]" as a result of "accommodation[s] to
the political process."ss Such pragmatism has an apparent
attraction; tbe system works relatively well and is relatively

54. See Cbrlcs Ellison, Dispute Resolution and Democratic.Theory, SYSTEMATTC

ANetvsrs rx Drlrure REsoLUTToN (Stuart S. Negel & Miriam K. Mills eds., l99l).
55. Employmant Div., Dep't of Human Rerources v. Smith, 494 U.S. 8721 890

(reeo).
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accessible. The reality, however, is difficult. Recent scholarship
and government reports indicate that practice correlates with
theory and that the disempowered do, in fact, suffer dispropor-
tionate environmental harm.56

If a disenfranchised group cannot adequately participate in
basic political and economic markets, and if constitutional and
legal rules are titled against it, then public participation seems
justified for at least four complimentary reasons. First, wider
participation performs an educative function, as agency deci-
sionmakers hear both different and additional views of the sub-
ject matter of the regulation.sT Second, for purposes of political
accountability, government should listen to viewpoints other
than those of the regulatee to avoid problems of capture, corrup-
tion, and the inefficient outcomes attendant with prisoner's
dilemma games.s8 Third, wider, more inclusive participation
serves a legitimating function, especially if, as is the normal case,
the regulatory activity is a form of private wealth transfer.
Finally, public participation helps satisfy the democratic ideal of
self-government, especially in light of the four noted failures.
While data collection and analysis will provide needed and nec-
essary information, this response should be seen as suppletive to
a systemic change in an agency's political process. A seat at the
table must be set and new voices must be heard during the regu-
latory dinner conversation.

56. See sources cited szpra note 8.

57. See GreN O. RonrNsoN, AMERTcAN Bunreucnacv: Puslrc CHorce &
Pusrrc Lew 129-31 (1991).

58. See Avnes & BrNrnwerre, supra noteul0, at 54-98.


