
In re Chauaugay Corp., SurenruND AND THE
BeNrnurrcv ioon - DtscsIRcEABILITY oF
RespoNse Cosrs rN B.a.NrnuPTcY

On July 16, 1986, LTV Corporation and its affiliates (collec-

tively LTY) filed for reorganization under Chapter 11 of the

United Statrn Bankruptcy Code. As part of its reorganization
plan, LTV included a-provision dischargin-g itse$ frgm liability
lor all deb6 originating from violations of federal and state haz-

ardous warte laws prioi to filing the petition. The united states

and the State of New York had already incurred thirty-two mil-
lion dollan in response costs under the Comprehensive Environ-
mental Responie, Compensation, and Liability Act
(CERCLA).r According to the proof of claim submitted by the
invironmcntal Protection Agency (EPA)' these costs only
included the expenses that had been paid at fourteen sites and
did not nccessarily represent all of the sites nor all of the
response mts for which LTV might be "potentially responsible"
fofwithin the meaning of CERCLA.

The United States and the Statc of New York sought a dec-

laration thrt LTV could not discharge its response costs or any
other envilonmental injunctive obligations incurred after confi1
mation of its reorganization plan. The government further
requested that its claims be accorded administrative priority in
the bankruptcy proceedings. The district court partially agreed

with LTV, hndirig that the company could discharge its postcon-

firmation claims, provided they arose from prepetition releases

or threatened releases.' The court also found that LTV could
discharge its claims for injunctive relief as long as, theqe claims

also creitod a right of payment when the company failed to com-
ply.' The district court did, however, gramt the government

idministrrtive priority for postpetition cleanup costs.a

On appeal, the Second Circuit affirmed the lower court's
ruling, holding that: (l) CERCLA response costs are discharge-

l Comprchensive Environmental Responrq Compensation, and Lirability $1 of
1980, Pub. L. No. 9G5tO, 94 Stat. 2767 (1980) (codified as amended at 42 U.S.C. $$ 9601-

75 (1e88)).
2. In re Chateaugay Corp., ll2 B.R. 513, 522 @ankr. S.D.N.Y. l99O),af'd,944

F .2d 997 , 999 (2d Cir. l99l).
3. Id. at 523.
4. Id at 525.
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able "claims" if they relate to a release or a threatened release of
hazardous substances occurring before the filing of the Chapter
11 petition; (2) injunctive relief (irnposing an obligation to end
ongoing pollution) does not create a right to payment and, there-
fore, is not dischargeable; and (3) response costs incurred at sites
owned by the debtor are priority claims to be paid before other
creditors. In re Chateaugay Corp.,94r'.F.zd997 (2d Cir. 1991).

The district court decision in In re Chateaugay addressed
the competing objectives of reorganization under Chapter 11 of
the Bankruptcy Code5 and liability under several state and fed-
eral environmental statutes, CERCLA6 in particular.' Under
CERCLA, Congress intended to provide "for appropriate envi-
ronmental response action to protect public health and the envi-
ronment from the dangers posed by . . . [hazardous waste] sites,"
that present a serious risk to public health.s The Act accom-
plishes this through provisions for "liability, compengation,
cleanup, and emergency response to hazardous substances
released into the environment."e When a hazardous or a poten-
tially hazardous release occurs, EPA investigates the site, deter-
mines which response measures are n@essary, and identifies
"potentially responsible parties" @RPs) who may be liable for
cleanup costs.lo Liability is assessed against (1) the owner and
operator of a facility, Q) the owner and operator of a facility at
the time of disposal of a hazardous substance, (3) any party
arranging for disposal or treatment of a hazardous substance at
another party's facility, and (a) any party w.ho accepts ahaz.ard-
ous substance for transport to a disposal or treatment facility.rt
CERCLA permits the government to clean up hazardous waste
sites first and then proceed against the responsible parties to
recover its response costs.r2 EPA is also authoizedto enjoin the
responsible parties, in federal district courts, to clean up sites

5. ll U.S.C. $$ 110l-46 (1988). Other parallel bankruptcy provisions may.also be
involved. See,e.g.,Chapter7, llU.S.C.$$701-66(liquidation);Chapter13, llU.S.C.
$$ l30l-30 (adjustment of debts of an individual with regular income) .

6. 42 U.S.C. $$ e60l-75 (1e88).
7. In re Chateaugay Corp., ll2 B.R. at 517 (CERCLA was the only statute at issue

on appeal).
8. H.R. Rpr. No. 1016, 96th Cong., 2d Sess., pt. l, at 17-18 (19&O), reprtnted in l98O

u.s.c.c.A.N. 6l I 19, 6l I 19-20.
9. United States v. Reilly Tar & Chem. Corp., 546 F. Supp. llm, 11ll @. Minn.

1982).
10. Sbe 42 U.S.C. $ 9607(a).
tl. Id
12. See td $ 9607(aX4XA).
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where relearcs pose "imminent and substantial endangerment to
the public teatin or welfare of the environment.'lr3

CERCLA is a strict liability rule, requiring the following:
(1) Each clcanup site must be a "facility",tu (2) a *release"lt or a
';t-hreatened releaSe" Of a "hazardOUS SUbStance"l6 mUSt OCcur at
1119 tii., (lian eligible party must incur "response"r? costs from
the releaie or threatened release of ahazardous substance, and
(4) the defcndant must be in the clrss of persons who may be

liablers for damages imposed by CERCLA.Ie Whenever these

elements arc fouid, ttte pnp will be liable for response costs

incurred by the federal government, a state, or any other PartY,
and for damages to, or loss of, natural resources owned or con-

trolled by thJ government,2o unless the PRP can demonstrate
thpt the iamages resulted from an act of God, an act of war' or
the acts or oriissions of a third party.tt Where the elements of
responsibility are found and no ai[rm'ative defense is established,

courts have imposed joint and several liability among 'PRPs
under CERCLA.2?

The Benkruptcy Code, however, strives to provide a fresh

start for debtors,lehabilitate financially unstable businesses, and
provide fc equal distribution of payments among creditors.23
Upott the filing of a petition for bankruptcy, the Code-imposes

an automatic Jtay on all creditor collections2a to allory the bank-
ruptcy coUrt and the debtor to follow an orderly plan of action.
Uion filing for bankruptcy, a dgbtg m3y be- discharged-f-P
aeUts or eny liability on a claim2s arising before the bank-
ruptcy.26 Under the Bankruptcy Code, a "claim" is defined as:

' (A) tal right to payment, whether or not such right is reduced

13. d $9606(a).
14. rd. $ ml(e).
15. rd $ e(or(2z).
16. 

'd 
$ e60l(14).

r7. rd. g e6ol(23), (25).

18. See slpm note l0 and accompanying tert.
19, ,See Aicon Properties v. Mobil Oil Co., t66 F.2d 1149, ll52-53 (ftn Cir. 1989).

20. 42 U.$.c. $9607(aXaXc).
2r. Id. $ e6o7o).
22. See, ag., New York v. Shore Realty C.iorp., 759 F.2d 1032, ft42 n,'13 (2d Cir'

1985I United sretes v. wade, 577 F. Supp. 1326, 1338-39 (E.D. Pa. 1983); United states v'

Ctrem-nine @rp.,572 F. Supp. AOZ' 809-tO (S.D. Ofrio 1983).' 
23. Rich.d L.Eplng,Impact of Environmental Law on Bankruptcy Cases,26Warn

FoREsr L. Rsv. 69, 69 (1991).

24. ilU.S.C.$362.
2s. rd $ l0l(ll), (12).
26. Id. ilzzzOi, it+t(axrxa), trza.
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to judgment, liquidated, unliquidated, fixed, contingent,
matured, unmatured, disputed, undisputed, legal, equita-
ble, secured, or unsecured; or

@) [a] right to an equitable remedy for breach of performance
if such breach gives rise to a right to payment, whether or
not such right to an equitable remedy is reduced to judg-
ment, fixed, contingent, matured, unmatured, disputed,
undisputed, secured, or unsecured.2T

In addition to this definition being broad on its face, legislative
intent indicates that "all legal obligations of the debtor, no mat-
ter how remote or contingent, will be able to be dealt with in the
bankruptcy case.n'28 The Code does provide, however, that cer-
tain governmental claims, such as fines and penalties, are excep-
tions to discharge of liability.2e

Generally, in bankruptcy proceedings, secured creditors'are
paid first and unsecured creditors divide the remaining assets.3o
Administrative expenses for "actual, necessary costs and
expenses of preserving the estate,"3r however, retain priority
over unsecured claims.32 Furthermore, all administrative
expenses must be paid in full before a bankruptcy plan is con-
firmed.33 It is significant, therefore, that courts have begun to
give administrative priority for cleanup costs, especially when
cleanup is essential to protecting public health and safety.3a

27. rd. $ l0t(4).
28. H.R. Rep. No. 595, 95th Cong., lst Sess. 309 (1977), repinted in 1978

U.S.C.C.A.N. 5963,6266; S. Rep. No. 989, 95th Cong., 2d Sess. 2l-22 (1978), reprinted in
1978 U.S.C.C.A.N. 5787, 5807-08.

29. 1l U.S.C. $523(a)(7). See also Ohio v. Kovacs, 469 U.S. 274,284 (1985)
(environmental fines and penalties not dischargeable); In re Tinkham, 59 B.R. 209,213
(Bankr. D. N.H. 1986) (criminal and noncompensatory civil fines for illegal dumping not
dischargeable).

30. ll u.s.c. $ 5070).
3r. rd $ 503oxlxA).
32. Id. $ 507(a)(l).
33. Id. $ ll29(a)(12).
34. See, e.g.,In re Smith-Douglas, Inc., 856 F.2d 12, 17 (4th Cir. 1988) (holding

cleanup costs were administrative expenses in Chapter 7 bankruptcy); In re Wall Tube &
Metal Prod. Co., 831 F.2d 118, 123-24 (6th Cir. 1987) (finding that government's interest
in protecting public health and safety gives response costs priority status);.In re FCX, Inc.,
96 B.R. 49, 55 (Bankr. E.D. N.C. 1989) (holding that costs reasonably required to remove
the immediate threat to public health are administrative expenses); .Iz re Peerless Plating
Co., 70 B.R. 943, 948 (Bankr. W.D. Mich. 1987) (allowing expenses based on trustee's
postpetition liability as site owner under CERCLA); In re Stevens, 68 B.R. 774, i83
@ankr. D. Me. 1987) (reasoning that imminent and identifiable danger to the public
justifies giving cleanup costs administrative priority) . But see In re Dant & Russell, Inc.,
853 F.2d 700,706-07 (9th Cir. 1988) (holding that the need to minimize claims entitled to
administrative priority required a naxrow interpretation ofadministrative expenses; because
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The difrculty that arises in assessing CERCLA claims in
the bankruptcy context lies in deciding which environmental lia-
bilities conrtitute claims under the Bankruptcy Code. This
determinatbn, in turn, questions whether the policy goals pro-
moting public health and the protection of the environment
against hazrrdous substances should modify the traditional com-
mercial policies of treating like creditors similarly and restoring
the solvency of individuals and businesses. The Supreme Court
made its most significant decision on these issues in Ohio v.

Kovacs,35 where the court held that a debtor's obligation was dis-
charged under a state injunction ordering the cleanup of attaz'
ardous wastc disposal site.36 After Kovacs failed to comply with
a cleanup order, the state appointed a receiver to take possession

of the site and initiate cleanup. Kovacs subsequently filed for
bankruptcy and Ohio sought a declaration that Kovacs could
not discharge his obligations. The Supreme Court reasoned that
where the dcbtor no longer had possession of the site and, there-
fore, could not comply with the injunction, the injunction is
"converted into an obligation to pay money" and is, therefore,
dischargeable.3T Because Kovacs could not perform his obliga-
tion "excep by payrng money,"38 thc Supreme Court found that
the injunction had been converted and that Kovacs' debt was
dischargeable. Some courts have expanded upon this holding to
discharge eny obligation in bankruptcy that requires any mone-
tary expenditures.3e

The Supreme Court considered another significant conflict
between tlrc Code and CERCLA in Midlantic National Bank v.

New Jercq Department of Environmental Protection.& The
Midlantic Court limited the debtor's ability to utilize provisions
of the Codc that allow a debtor to abandon either burdensome

the court found no actual benefit to the estate, thc cleanup costs were not administrative
expenses).

35. Ohio v. Kovacs, 469 U.S. 274,27+75 (1985).

36. Id at2t3.
37. Id
38. Id at 282 (quoting.In re Kovacs,TlT F.zd 984,987-88 (6th Cir. 1983)).

39. See Unit€d States v. Whizco, Inc., &{l R.zd 147, l5O-51 (6th Cir. 1988)
(discharging rnile operator from obligation to roclaim site if obligation would require
payment of mocy, but not if it required use of own equipment in order to comply); 1z re
Robinson, 46 l.R. 136, 139 @ankr. M.D. Fla. l9t5) (dischargiag an injunction to restore

wetlands whicl would require monetary expenditures) , rev'd on other grounds,55 B.R. 355

@ankr M.D. Flr. 1985).
,f0. Midlatic Nat'l Bank v. New Jersey Dep't of Envtl. Protection, 474 V.S. 494

(1e86).
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property or property of inconsequential value to the estate.ar In
Midlantic, the bankruptcy court had allowed the trustee in a liq-
uidation proceeding to abandon facilities containing PCB-con-
taminated oil, after which the trustee terminated security
measures intended to prevent vandalism and fire at the facili-
ties.a2 The Supreme Court reversed the decision, however, hold-
ing that "a trustee may not abandon property in contravention
of a state statute or regulation that is reasonably designed to pro-
tect the public health or safety from identified hazards."a3 This
decision reflected Congress' repeated concerns over the preven-
tion of improper disposal and storage of hazardous and toxic
substances.e

Because most hazardous substance leaks involve continuous
(or perhaps hidden) releases of wastes, special difficulties ensue
where claims arise after a bankruptcy plan has been confirmed.
In general, bankruptcy law discharges debts arising before the
bankruptcy,as regardless of whether a proof of claim was filed.a6
However, the Tenth Circuit has held that debts will not be dis-
charged where the creditor did not receive notice of the bank-
ruptcy.a7 As a result, lower courts are split over the question of
whether the right to payment arises with the initial environmen-
tal impactas or when the cleanup action occurs.ae

Before discussing the specific issues presented by the facts
of In re Chateaugay, the Second Circuit ruled on the parties'
conflicting arguments as to which of Congress' policy objectives
should be pre-eminent in resolving the issues in the case. While

41. ll U.S.C. $ 55a(a).

42. Midlantic Nat'l Bank,474 U.S. at 497-98.
43. Id at5o7.
4. Id at 50546.
45. See supra note 26 and accompanying text.
46. ll u.s.c. $ l14l(dxlxAxi).
47. Reliable Elec. Co. v. Olson Constr. Co., 726 F.zd 620, 623 (lOth Cir. 1984)

(holding that even where there was notice ofthe bankruptcy, due process did not allow a
debt to be discharged where there was no notice of the confirmation hearing).

48. See In re Penn Cent. Transp. Co.,92 B.R. 605, 609-11 (8.D. Pa. 1988)
(discharging claims from contamination known about before confirmation); Levin Metals
Corp. v. Parr-Richmond Terminal C.a,799 F.zd 1312, 1316 (9th Cir. 1986) (finding an
injunctive claim ripe upon receipt ofa notice ofa pending claim for respons€ costs even if
costs had not been incurred).

49. See -Iz re Combustion Equip. Assoc., Inc., 67 B.R. 709, 713 (Bankr. S.D. N.Y.
1986) (receiving an EPA request for information regarding a spill does not ripen into a
claim because the EPA could choose not to file an action); In re Charter Co., 8l B.R. 6,14,

647 @ankr. M.D. Fla. 1987) (holding private contribution claims for contingent
indemnification premature), af'd,862 F.2d 1500 (llth Cir. 1989).
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noting the diferent policies behind the Bankruptcy Code and
CERCLA,$ the court did not find these diferences to be neces-

sarily dispaitive.st Instead, the Second Circuit, found that,
where the tvo statutes expressly conflict, the Bankruptcy Code
controls.s2 The court reasoned that the Code is a comprehen-
sive act that applies broadly to many unique circumstances
where other statutes would normally apply.t3 Accordingly, the
court deferrcd to Congress to determine whether environmental
policies should indeed be favored in bankruptcy proceedings.sa

Keeping these initial considerations in mind, the Second
Circuit divirted the case into three issues for consideration: (1)
whether unincurred CERCLA response costs for prepetition
releases arc "claims," (2) whether injunctive remedies are
"claims," and (3) whether administrative priority should be
given to response costs.55

The In re Chateaugay court noted that the definition of a
"claim" undcr the Bankruptcy Code is quite broad56 and specifi-
cally includcs debts which may be contingent upon further find'
ings and d€bts which have not yet matured.5T The court found
that, while EPA could not ascertain the precise su(n of the
future resp@se costs assessed against LTV, "EPA will unques-
tionably have what can fairly be called a 'right of payment,"'sE
The court held that LTV was a PRP within the meaning of
CERCLA and that its debts at the time of the proceedings were
merely unrnetured and contingent.se
, Traditbnally, claims for contingent debts have been consid-

ered obligations, dependent upon a future occurrence which was
"within the actual or presumed contemplation of the parties at
the time thc original relationship of the parties was created.l'@
The court of appeals reasoned, however, that this contract argu-

50. .See sufrs notes 5-7 and accompanying tcrt.
51. In re Chateaugay, 944 F.zd gg7, l@2 (2d Cir. l99l).
52. See id.
s3. Id.
54. 'The rtmedy is for Congiess to make eroeptions to the Code to achieve other

objectives that C,ongress chooses to reach." Id.
55. Id. at l(D2-10.
56. See supru note 28 and accompanying text.
57. See sups note 27 and accompanying text.
58. In re Caateaugay, g44F.zd at 1004.

59. Id. at 100405.

@. Id. at l(D4 (quoting In re All Media Properties, Inc.,5 B.R. 126, 133 @ankr.
S.D. Tex. l98O\ af'd, &6 F.zd 193 (5th Cir. 1981)).
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ment does not necessarily apply to tort and statutory claims,6r
and that even if it does, public regulation creates a similar degree
of awareness between the regulator and the regulated as to how
future findings will affect response costs.62 EPA's right of pay-
ment arose not from future injuries, such as those found in
asbestos litigation,63 but from an ascertainable prepetition
event-the release or threatened release of hazardous waste-
which created subsequent liability for the PRP, even if the actual
costs were not yet incurred.s

The costs of remedying a prepetition release or threatened
release may be particularly difficult to identify where, as in the
noted case, EPA does not yet know the full extent of the costs to
remove the hazardous waste, and where EPA may not be aware
of all the sites where those wastes may be found.65 EPA, how-
ever, would not be forced, under this decision, to liquidate all its
claims against LTV and establish those postconfirmation costs in
bankruptcy court66 since the Bankruptcy Code expressly permits
estimations of contingent claims where fixing the costs "would
unduly delay the administration of the case."67 The court sug-
gested that EPA make a "speedy and rough estimation" of its
claims in order to determine its voice in the proceedings and the
appropriate degree of the court's broad equitable powers. A
later proceeding to enforce the response costs may determine the
actual share for which the government is entitled against the
estate of LTV and the manner by which payment will be
assured.6s

The court was also persuaded by the argument that finding
postconfirmation response costs to be claims may limit the gov-

61. In re Chateaugay, 94 F.2d at 1005.
62. Id
63. See Schweitzer v. Consol. Rail Corp., 758 F.2d 936,9U (3d Cir. 1985), cert.

denied,474 U.S. 864 (1985); In re Forty-Eight Insulations, 58 B.R. 476,477 (Bankr. N.D.
Ill. 1986); In re Lmatex Corp., 30 B.R. 309, 315 (Bankr. E.D. Pa. 1983), rev'd on other
grounds,7ss F.2d 1034 (3d Cir. 1985); In re Gladding Corp., 20 B.R. 566, 567-68 @ankr.
D. Mass. 1982) (iolding that exposure to a hazardous product does not create a "claim"
prior to the manifestation ofan injury).

64. In re Chateaugay, 944F.2d at 1004.
65. Id at 1005.
66. Id. at 1005-06. CERCLA prohibits pre-enforcement review of removal or

remedial actions. 42 U.S.C. $ 9613(h). Because these actions were not being reviewed, the
Second Circuit did not decide whether this prohibition, "ifapplicable, would constitute an
implied repeal of the authority otherwise conferred on federal courts by the Bankruptcy
Code." In re Chateaugay, 94 F.zd at 1006.

67. ll U.s.c. $ 502(cXl).
68. In re Chateaugay, 94r'-F.2d at 1006.
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ernment's atility to recover damages from the reorganized com'
pany in Chrpter ll proceedings.6e In Chapter 7 liquidation
cases, howevcr, the government may still recover from the estate
by asserting r claim. If EPA did not possess a claim at the time
of the petition, it would be unable to collect any payment at all
f'rom the liquidating entity. Moreover, the court was persuaded
that allowing these debts to remain attached to a reorganized
company would create incentives for companies to liquidate
rather than reorganize.To

The In rc Chateaugay court notod that whether an injunc-
tion may be discharged depends upon whether the injunction
creates a "right to payment"Tl under the Bankruptcy Code.
Commentatqs have argued that an injunctive obligation should
be analyzed under one of two categories: (1) obligations which
result from prepetition acts or omissions, the consequences of
which continue regardless of the continued existence of the
debtor; and (2) obligations which result from the debtor's con-
tinued existecrce which would end if the debtor ceased to exist.72

Under this thcory, only the first category, which includes orders
to clean up rn eiisting waste site, inCludes claims which may be

discharged. However, orders seeking to halt ongoing pollution
are not claims, because such orders pcrtain to future activities.T3
The court of appeals carefully rejected this argument for two
reasons. Firrt, the distinctions are not helpful in most environ-
mental dctims where injunctions typically combine elements of
both types of obligations, and second, the language of the Code
does not en@urage such an interpretation.Ta

TheIn rc Chateaugay court recognized that a "right to pay-
ment" exists where EPA is able to fulfill the obligation it seeks to
place upon the PRP and receives reimbursement from that party
later.1s However, the court stated that if the PRP must take an
action, the order does not create a "right to payment."76 The

69. Id. at l(tr5. See Ohio v. Kovacs, 469 U.S' 274, 286 (1985) (O'Connor' J.'
concurring) (argiling that treating an injunction for cleanup as a "claim" would tle
beneficial in Chaptcr 7 proceedings).

7O. In re Chrteaugay, 94F.2d at 1005.

71. Id at lfi)6; see also supra rrote 27 and accompanying text.

72. Douglar G. Baird & Thomas H. Jackrcn, Kovacs and Toxic Vastes in
Bankruptcyt,36 Srex. L. Rev. 1199, 1204 (1984).

73. Id.
74. In re Cheteaugay, 94 F.2d at 1007.

7s. Id.
76. Id. at lm8.
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court further noted that an order requiring removal of accumu-
lated wastes, and cessation of ongoing pollution emanating from
those wastes, exemplifies an obligation that is not a "claim"
because EPA "has no authority to accept a payment from a
responsible party as an alternative to continued pollution."77
The court recognized, however, that if it does not require the
end of continuing, ongoing pollution, the order is dischargeable
to the extent that CERCLA allows EPA to conduct the cleanup
itself and sue the PRP later for payment.Ts

The lower court believed that the ongoing nature of most
releases of hazardous substances will mean "that most environ-
mental injunctions will fall on the non-'claim' side of the line.'r7e
The Second Circuit agreed that considering orders seeking to
remedy ongoing pollution as non-"claims" rather than "claims"
may be somewhat arbitrary.8o However, in Ohio v. Kovacs, the
Supreme Court decided that prolierty owners have no right to
maintain sources of pollution,sl and that the Code does not per-
mit the abandonment of. property to the detriment of "public
health or safety."s2 The In re Chateaugay court found that,
taken together, the Kovacs and Midlantic opinions expressed the
Supreme Court's intention to prevent ongoing pollutiorr. There-
fore, the Second Circuit's decision to draw the line in favor of
preventing ongoing pollution was not arbitrary.83 Thus, the Sec-

ond Circuit ruled that, to the extent that an order ends or ame-
liorates continued pollution, the order cannot be discharged, as

the Code does not permit a debtor to endanger public health.sa

Finally, the court of appeals held that the postpetition

77. Id.
78. Id.

.79. Id. at 1008.

80. Id. "[T]he line between 'claim' injunctions and nonrclaim' injunctions could
arguably be drawn somewhat differently, for example, by placing on the nonJclaim' side

only those injunctions ordering a defendant to stop curent activities that add to pollution
. . . , while leaving on the 'claim' side all other injunctions, including thoqe that direct the
clean-up of sites . . . currently contributing to pollution.". Id.

81. Ohiov. Kovacs,469U.S.274,285 (1985). Thecourtof appealsconstruedKovacs
narrowly to its specific facts. Because Kovacs was precluded from performing his

obligation after the site went into receivership, and because EPA was only seeking to
recover money, the majority's determination of how a "right to payment" arose was

confined to those unusual circumstances. In re Chatangay,944 F.2d at 1008-09; see also

supra notes 30-32 and accompanying text.
82. Midlantic Nat'l Bank v. New Jersey Dep't of Envtl. Protection, 474 V.S. 494,

50647 (1986).

83. See In re Chateangay,944 F.2d at 1009.

84. Id.
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response corts incurred in cleaning up prepetition releases or
threatened rcleases of hazardous wastes at a site owned by the
debtor are entitled to administrative priority.ss In support of its
position, the court cited numerous reccnt decisions that relied on
public safety needs in determining that cleanup costs for post-
confirmation cleanup should be given priority.s6 In light of the
Supreme Court's holding that the Bankruptcy Code does not
allow a propcrty owner to abandon property that endangers pub:
lic health and safety,87 the court of appeals agreed with the dis-
trict court that cleanup costs become expenses that are
"necessary to preserve the estate."88 The In re Chateaugay court
disagreed with LTV's argument that such a result would permit
EPA to gain administrative priority for contingent claims by
allowing EPA to fix cleanup costs.se Instead, the court found
that EPA was merely acting as an administrator of the estate
while it reoedied the ongoing consequences of hazardous
releases.s

While the court of appeals preserved the "fresh start" goals
of the Bankruptcy Code,er it relied on the Supreme Court's pro-
scription, set forth in the Midlantic opinion, against using bank-
ruptcy to circumvent environmentd regulations.e2 First, the
couft held that injunctions to stop ongoing pollution are not
"claims," ad may not be discharged under the Code, because a
debtor may not maintain dangerous conditions.e3 Second, it
found thaf cbanup costs for ieleascs on sites owned by the
debtor were significant threats that should be given administra-
tive priority.x This apparently contradictory approach may
only represent the court's reluctancc to engage in lengthy con'
siderations of the regulatory schemes and purposes of CERCLA.
Neverthelesc, establishing such a default preference in favor of
the Bankruptcy Code can in no way be deemed insignificant.e5

85. Id. at lfl)9-10.
86. ,See surn note 39 and accompanying text.
87. See Midbntic Nat'l Bank v. New Jersey Dcp't of Enwl. Protection, n4V.S' 494'

507 (1e86).
88. In re Clateaugay, 94F.2d at 1010.

89. See id.
w. Id.
91. Id. at lfl)2.
92. Midlantic Nat'l Bank'v. New Jersey Dep't of Envtl. Protection, 474 U.S. 494, 5O7

(1e86).
93. In re Chateaugay, 94F.2d at l0O8-09.
94. Id. at 1010.
95. Congrerc has expressed its specific intent in the past when it wished to override
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The significance of the In re Chateaugay decision may be
best expressed by assessing its impact upon the numerous parties
that are afected by the discharge of environmental liabilities in
bankruptcy and observing how the costs of hazardous waste
cleanup are distributed among them. For EPA, federal and state
governments, and other parties who may wish to seek redress
against a PRP petitioning for bankruptcy, In re Chateaugay
imposes a significant burden to make a "speedy and rough esti-
mation" of claims,e6 regardless of whether or not the sites have
been identified.eT Expeditious decisionmaking may cost the gov-
ernment, and consequently the public, millions of dollars due to
imprecise estimates and additional administrative expenses. If
EPA fails to present response costs in the bankruptcy proceed-
ing, because it does not know about a prepetition release of haz-
ardous wastes or the true extent of the release, In re Chateaugay
prevents recovery of response costs if EPA failed to present
those costs. This creates a substantial burden on the regulator to
promptly and thoroughly investigate property owners petition-
ing in bankruptcy.

Beyond this initial hurdle, In re Chateaugay permits EPA
to proceed against the reorganized company to enforce regula-
tions mandating the abatement of ongoing pollution.es Perhaps
of more significance is the potential control that parties seeking
to recover postpetition response costs for administrative
expenses may have over bankruptcy proceedings. In re Chateau-
gay gtrves priority to the cleanup costs incurred on property
owned by the debtor.ee Reorganization under Chapter 11

requires that such administrative expenses be paid before
allowing the reorganization to be confirmed.r@

For unsecured creditors, when environmental liabilities are
also considered to be unsecured debts, administrative priority
reduces the return substantially. Generally,.unsecured creditors
will recover from debtors when potentially enormous environ-

Bankruptcy Code provisions. ,See, eg., ll U.S.C. $ 523(a)(l), (8) (exernpting from
discharge certain taxes and educational loans). But see Wennr,N FREEDMAN,

Hazlrpous Wesre Ltlsrrrrv $ 12.6, at 338 (Supp. 1991) (suggesting that CERCLA's
mandate that responsible parties must pay supports a removal of those parties from the
relief offered by bankruptcy).

96. In re Chateaugay, 944 F.zd at 1006.

97. Id. at 1005.

98. .See rd at 1008.

99. See id. at lOlO.
l0o. ll U.s.C. $ rr29(a)(r2).
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mental clains are not discharged and are carried over against
the reorganized company. Because creditors that are secured by
the property where the release is located are paid before
unsecurgd crteditors, they may wish to delay filing their claims in
order to allow the monies contributed by other parties to pay for
the cleanup of the estate first.lor To the extent that In rc
Chateougay treats most environmental liabilities as claims,ro2
secured croditors receive a more favorable holding than
unsecured creditors. Giving administrative priority to postpeti-
tion responc costs,ro3 however, may be detrimental to both
classes of crpditors.

The finel interested party is the reorganized company itself,
whose ecormic well-being is afforded special protection by the
Bankruptcy Code.rs Under In re Chateaugay, a PRP petition-
ing for bantnrptcy does not appear to have any incentive to dis-
close dangcrous releases, because those releases that become
known after conflrmation appear to be dischargeable, regardless
of EPA's prior knowledge of the discharge.lo5 It is difficult to
resolve the oourt's support for public health and safety interests
with its crertion of this new regime insofar as it creates adverse
incentives for responsible parties to disclose dangerous releases.

The Brnkruptcy Code's broad interpretation of "claims"
and its "frolh start" approach do not necessarily conflict with
the congresaional intent to require private parties to pay forbaz-
ardous wastc site cleanupr6 because estate monies would still be
available at the expense of other creditors without priority
claims. Whcre cleanup is likely to bc prolonged and expensive,
In re Chataugay will prevent discharges of cleanup orders, as

such releas will almost certainly present a continuous and
ongoing thrcat to public health and safety. By giving adminis-
trative priority to future claims, In re Chateaugay also limits the

l0l. Unsecnrd creditors become unlikely dlies of the government. Sbe Epling,
supra rote 23, I tl-82. However, if the unsecurd creditor expects to receive securities in
exchange for itr claims, the unsecured creditor's interest parallels other owners of tlre
reorganized corryrny.

102. 1l U.S.C. $ 501(b); see Epling, supra nora 23, tt 82.
lO3. In re Chateaugay,944F.zd at 1010.

l0/.. Id at 1010.

105. ,See $p/a note 65 and accompanying text.
lC6,. In ra CAateaugay,94F.2d at 1005. But see Unrted States v. Union Scrap lron

& Metal, 123 B.R. 831, 836-38 (Bankr. D. Minn. 1980) (finding that environmental claims
that EPA did not Lnow about could not be discharged). Due process considerations which
were not subject to discussion by the court in In rc Chateaugay may require that EPA
receive some form of notice of releases. See supra note 98 and accompanying text.
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strategic use of bankruptcy to the detriment of restoring contam.
inated property by effectively holding creditors liable where the
company's disposable assets are insufficient.roT Administrative
priority should also be used more extensively to prevent the
unjust enrichment of the debtorros and others who may benefit
from the enhanced value of restored property.l@

Regarding EPA's burden to find prepetition releases, In re
Chateaugay should not be read as contradicting the due process
requirements that adequate and substantial notice be given prior
to claim foreclosure. The debtor's self-interest should be used to
promote full awareness of all potential releasesrle so as to protect
the public health and safety from being seriously jeopardized
through the protection of the Bankruptcy Code.ltr

Pernrcr D. Srnw

107. It may be argued that the governmant's goal should only be to make the
responsible party pay cleanup cogts. However, "[e]nvironmental law is keyed to status-
liability is conferred as a result ofwho you are, not what you have done," Epling, supm
note 23, at 82. Statutory liability, therefore, confers no govenrmental interest in making
any certain party pay.

108. See Linda Johannsen, Note, United States v. Whizco, ltc.: A Further
Refinernent of the Conflict Between Bankruptcy Discharge and Environmental Cleanap
Obligotions,20 ENvrL. L. 2O7, 225 (1990) (arguing that obligations for environmental
cleanup should not be discharged since noncompliance is encouraged by the debtor's
unaccountability).

l@. See Epling, supra note 23, at 77-78, 94 (arguing that administrative priority
should not necessarily be granted for continuous releases, but should be limited to the
enhanced value of the property after cleanup).

110. This could'possibly be accomplished by an expansive reading of ll U.S.C.

$ 523(a)(6), which prevents l'any debt which arises from conduct which is willful and
malicious ffrom being] discharged under Title ll." In re Clayburn, 67 B.R. 522, 525
(Bankr. N.D. Ohio 1986) (malicious conduct need not be found against a specific victim).

l1l. Midlantic Nat'l Bank v. New Jersey Dep't of Envtl. Protection, 474 U.S. 494,
506-07 (1986).


