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l: ,See John F. Seymour, Civil and Crimiul Liabiw of Corptate Oficen Under

Federal Envirumental Laws,2Q Env't Rep. (BNA) No. 6, at 337 (June 9, 1989); see also,

L hvrnooucrloN

"Clern up your act or go to jail" is a message increasingly
sent to orporate executives. In the field of environmerrtal
enforcement, criminal prosecution of corporate officers for vigla-
tions incrcased throughout the l980s.t Criminal prosecutions
against individuals in ihe environmcntal context now outnumber
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prosecutions of corporations by a three to one margin,2 and that
increase is likely to continue. Indeed "by 1995, the level of fines
and convictions could be double."3 Courts are increasingly sen-
tencing corporate officers and directors to longer jail terms. As a
result of increased media attention and political activity, the
putlic has begun to view harm to the environment as a serious
cnme.

This comment will attempt to set forth the major federal
environmental statutes that provide for criminal sanctions of
individuals, and will also explore the expanding doctrines of cor-
porate and personal liability of corporate officers. Some of the
potential weaknesses and problems in holding officers and direc-
tors personally liable in a criminal action will also be examined,
especially in those instances where there is no knowledge or
intent on the part of the corporate official. Expansion of the law
of liability in this area must be carefully considered, as there is
the potential that certain fundamental liberties may be con-
stricted by imposing criminal liability on officers and directors
simply by virtue of their position in the company.

II. Basrs FoR LrABrLrry IN ENvTnoNUENTAL Cnrues

A corporate defendant faces potential criminal liability
from a myriad of sources. Criminal charges spring from a
number of complex and confusing state and federal statutes that
may also be augmented by administrative regulations or com-
mon law actions.a Although this comment will focus on the fed-
eral aspects of criminal prosecutions that target the corporate

Andrew M. Goldberg, Corytorate Oficer Liability for Federal Environmental Statute
Yiolations, l8 B.C. Er.rvrr. Ann. L. Rnv. 357, 357 (1991).

2. George A. Rodenhausen,Individual Civil and Ciminal Environmental Liabilty, in
THB Irvrpecr oF ENvrRoNMrNla,L RecurATroNs or BustNrss Tuxsac-rroxs 1990, at
547, 549 (P.L.L Litig. & Admin. Practice Course Handbook Series No. 716, 1990).

3. Susan Tnidler, Government Widew Net Around Corporate Pol/z/er:s, Rueters, Feb.
5, 1990, available m LEXIS, Nexis Library, Rueters File (quoting Herb Johnson, senior
environmental counsel for the National Association of Attorney Generals).

4. For a more in depth treatment of the federal environmental laws and the
applicable sections of the U.S. Code, see Eva M. Fromm, Commanding Rapect: Criminal
Sanctionsfor Environmental Cimes, 2l Sr. MARy's L.J.821,824 (1991); James A. Rogers,
criminal Liability of corporatiow and corporate officers for Environmental offenses, in
ClturNer ENroncsNreNT or ENvTnoNuENTAL LAws 75, 87-98 (ALI-ABA Course of
Studies Series No. C496, 1990); Robert I. McMurry & Stephen D. Ramsey, Environmental
Crime: The Use of Criminal Sanctions in Enforcing Environmental Laws,lg Loyorl L.A.
L. Rev. 1133' ll33 (1986). For an excellent discussion of emerging theories of criminal
liability from common law, see generally Steven L. Humphreys, An Enemy of the people:
Prosecuting the Corporate Polluter as a Common Law Criminal, 39 Au. U. L. Rev. 3ll
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officer, a brief overview of other potential gfounds for criminal
actions will help to illustrate the growing magnitude of this risk.

A. Crimirwt Aspects of Maior Federal Environmental Laws

Depending on the nature of an environmental violation, a
number of federal statutes could impose liability, with any resul-
tant fines or penalties being cumulative in nature. Most of the
environmental statutes contain criminal provisions, &tld while
many contrin a "knowing" requirement, such that liability can

only be imposed on an ofender who is aware that the violation
hasoccurrcd, others impose liability for mere negligence, regard-
less of wh* knowledge the individual actually had. Further-
more, most are enforceable against either the corporate actor or
the individgal. Generally, the criminal provisions also provide
for fines, ircarceration, or both.

l. Comprchensive Environmental Response, Compensation,
and Liebility Act

In environmental crime cases, one of the most utilized fed-
eral statutcs is the Comprehensive Environmental Response'

Compensation, and Liability Act (CERCLA).s Enactedin 1980'

CERCLA'I main objective is to create a method of dealing with
the remedbtion and cleanup of abandoned hazardous waste dis-
posal sites.6 CERCLA also governs the uncontrolled release of
Lazardous substances into the Environment.T A release is
defined in the Act as any "spilling, leaking, pumping, Pouring,
emitting, emptying, discharging, injecting, escaping, leaching,
dumping a Aisposing into the environment . . ." any hazardous
subsfances Hazardous substances are defined to include those

hazardous wastes that fall within the coverage of the Resource

(1989) (discudng the emergence of such thecies as negligent horricide and their
increasing 

"pp*.tioo 
to enviionmental actions).

s. iz, ti.s.c. $$ 9601-9675 (1988 & Supp. I 1990) amended bv the supcrfund

Amendments ud Reauthorization Act of 1986 (SARA), Pub. L. No. 99'499' $ 101(35),

l0O Stat. 1613 (codifi€d in scattered sections of '12 U.S.C. S$ 9CI1'9675 (1988 & Supp. I
l99OD. For a pre in depth treatment of CERCLA, see Jose R. Allen and Robert P. Doty,
Toxic Sht;atc hrsnal Liability of Corporate qfrcials Under CERCLtI, ,n PERSpNAL

LTABILITy nOn EwvlnoxUBNur VrorauONS: AVOIDING AND DEFENpTxG Crvtl SUrus

lxp Cnrurxlt PnosecurroNs 1991, at 17 (P.L.L Litig. & Admin. Practice Coufse

Handbook Seria No. ,1O9, 1991).

6. S. Rer. No. 848, 96th Cong. 2d Sess. 2 (1980), reprtnted in 42 U.S.C.C.A.N. 6119'

6120-22.
7. 42 U.S"C. $ 9603.

8. rd $ r0r(22).
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Conservation and Recovery Act (RCRA).'
Irt 1986, CERCLA was reauthorized by the Superfund

Amendments and Reauthorization Act of 1986 (SARA).to A
number of criminal sanction provisions are found in this
amended statute. For example, the statute requires immediate
notification to the appropriate federal agency of the release of
hazardous substances.rl Failure to notify the appropriate
authorities of a release, or submitting a notice containing false or
misleading information,l2 is punishable either by a fine of up to
250,000 dollars for individuals or 500,000 dollars for corpora-
tions, or by a prison sentence of up to three years for the first
conviction.r3 This provision does not contain any "knosing"
requirement, thus the mere failure to notify can result in a viola-
tion and potential conviction without the otrender ever having
known that the release occurred.ra This strict liability provision
might appear too stringent under these circumstances, but it was
considered important by Congress in order to further the pur-
poses of the statute and to maximize its protective goals.ts
Although $ 9603 requires that the person "in charge" of a facil-
ity notify the appropriate agency of any discharge, it does not
define what is meant by "in charge."l6 Thus, the courts have
been left with the task of defining this phrase. The Second Cir-
cuit, for example, has held that the person "in charge" may be
someone of a less significant rank than might be expected, as
long as that person is in a position "to detect, prevent, and abate
a release of hazardous substances."rT

CERCLA also requires notification to the Environmental
Protection Agency (EPA), within certain time limits, of the
existence of any facility used for the treatment, storage, or dispo-

e. /d $$ e60l(la)(c).
10. Superfirnd Amendments and Reauthorization Act of 1986, Pub L. No. 99-499,

100 Stat. 1613 (1986) (codified in scattered sections of 42 U.S.C. $$ 9601-9675 (1988 &
Supp. I 1990)).

ll. 42 u.s.c. $ 9603.
12. 42 U.S.C. $ 96030).
13. See also supru llLote 8 and accompanying text. 18 U.S.C. $ 3671 (1988) (providing

for fines in the case of a felony conviction).
14. 40 C.F.R. $ 302.6 (1991); see c/so United States v. Greer, 850 F.zd 147, 1453

(llth Cir. 1988) (upholding a conviction where defendants failed to report a release).
15. See Fromm, supru note 4, at 835 (discussing the notification provisions of

CERCLA and the potential dangers assirciated with the release of hazardous matter).
16. 42 U.S.C. $ e603OX3).
17. United States v. Carr, 880 F.2d 1550, 1554 (2d Cir. 1989) (holding that a

maintenance foreman at an army installation was "in charge" within the meaning of the
statute and therefore had a duty to report the disposal of certain paint cans).



sal of hazerdous substance.r8 This section does contain a

"knowing" provision that, if violatcd, can.lead to a maximum
fine of 10,(b doilars or a jail term of up to one year or both.te
CERCLA elso contains felony sanctions for any person who
knowingly destroys, mutilates, erascs, dispoys of, co.ncealsn or
otherwise rcnders unavailable or wtreadable, or falsifies any
records required to be provided to EPA.2o If convicted under
this provision, an offender could be fined, face up to three years

in prison, or be subject to both penalites.2t

2. The Rcsource Conservation and Recovery Act

The Rcsource Conservation and Recov ery Act22 (RCRA)
provides for "cradle to grave" management of hazardous
waste,23 ard for extensive criminal liabilities in a wide variety of
instances. Scction 300S(d) contains sanctions for "knowiqgly"
conducting any activity prohibited by RCRA.- Thgsg prohib-
ited.acts ifulude transportation without a manifest;2s improper
foreign export of hazardous materials;26 treating, storing, or dis-
posing of-hazardous waste without a permit or in violation of
such permit;27 transporting hazardous waste to an unpermitted
facility;2s md making false statements in a document or destroy-
ing, alterirg; or concealing any document which is required to be
maintained under RCR.A.zg A violrtion of any of these provi-
sions can result in a felony conviction punishable by a fine of up
to 50,000 dollars per day, per violation, and imprisonment of
between two and five years.3o A sccond violation can result in

reezl SENTENCING THE CEO 639

18. 42 U.S.C. $ 9CI3(c). In this sction, hazrrdous substances are specified to be any

listcd or characlcristice hazardous wastes, as defincd under $ 3001 of RCRA. Id; see' eg.,
42 U.S.C. $ 9Ol(29) (noting that the term hazrrdous waste shall have tle meaning

provided in $ l(D{ of the Solid Waste Disposal Act).
19. .Id $ 9603(c); see also 18 U.S.C. $ 3671 (providd for fines in the caee of a felony

conviction).

. 20. /d $ 9603(dX2); see also t8 U.S.C. $ 3671 (providing for fines in the case of a
felony convictin).

21. Id. A repeat ofender can be subject to up to five years imprisonment. Id
22. rd. $l 690l-6987.
23. See, ag, Fromm, supm nota 4, at 825.

24. 42 V.S.C. $ 6e28(dxl)-(7).
25. Id $ 6'928(dX5).
26. rd. $ 6e28(dx6).
27. rd $ 6e28(dX2XA)-(C).
28. rd $ 6e28(dxl).
29. Id. $ 6'928(dX3)-(4).
30. rd $ 6e28(d).
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doubling of all fines and imprisonment time.3r Furthermore,
RCRA includes a "knowing endangerment" provision that
comes into play when the violator who knows at the time that he
thereby "places another person in imminent danger of death or
serious bodily injury."32 A conviction under this provision will
result in substantial penalties: a fine of up to 250,000 dollars and
the possibility of imprisonment for up to fifteen years.3l

3. The Federal Water Pollution Control Act
The Federal Water Pollution Control Act (FWPCA), also

known more commonly as the Clean Water Act,3a regulates
sources of water pollution by establishing a permit system. Any
person or entity that discharges pollutants into national water-
ways must obtain a permit, known as a "national pollutant dis-
charge elimination system permit" (NPDES), in order for this
discharge to be lawful.3s

Section 1319(c) outlines the activities sanctioned by crimi-
nal penalties under the Clean Water Act.36 Activities'that could
result in violations include, but are not limited to, an unpermit-
ted discharge of any pollutant, oil, or hazardous substance into
the waters of the United States,37 and any discharge of a pollu-
tant into a publicly owned treatment works that violates a pre-
treatment standard which could cause personal rnjury or
property damage.38 If such violations occurred due to "negli-
gence," they will result in a fine of up to 25,000 dollars per day
and could potentially result in imprisonment for up to one
year.3e If these violations occurred "knowingly," the resulting
conviction is considered to be a felony and is punishable by a fine
of 50,000 dollar per day and up to three years imprisonment.o

Felony penalties are also imposed where a person know-
ingly "makes any false material statement, representation, or
certification in any application, record, report, plan, or other

31. Id.
32. Id. $ 6928(e).
33. Id.
34. 33 U.S.C. $$ 1251-1376 (1e88).
35. Id. $$ l31l(a), 1342. Section 1342 outlines the National Pollutant Discharge

Elimination System (NPDES).
36. Id $ l3le(c)(l)-(3).
37. Id $ l3l9(c)(l)-(2) ($ 1319(c)(l) provides penalities for negligent acts while

$ l3l9(cX2) requires knowledge before liability will be imposed).
38. Id. $ l3l9(c)(l).
3e. Id. $ l3le(l)o).
Q. Id. $ l3l9(cX2).
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document ffled or required to be maintained . . . or knowingly
falsifies, tampers or rinders inaccurate any monitoring device .

Thcse felony provisions subject an ofender to a fine of
up to 10,0m doilars and the possibility of imprisonment for up
to two years.a2

In addition, like RCRA, the Clean Water Act contains a
"knowing endangerment" provision whereby anyone who know-
ingly violatcs any provision of the Act, or who knows at that
titie that he "phles another person in imminent danger of death
or serious bodily injury," will upon conviction, be subject to a
fine of up to 25b,000 do[ars and/or imprisonment of up to fif-
teen years.a3

4. The Clcan Air Act

Initially passed in 1963, the Clean Air Act (CAA)44 orig-
nally provid for pollution abatemcnt. Subsequently amended
in t-gZb, lW$ and 1990,* the Act now controls the emissions
of air pollutants from stationary sources by requiring the issu-
ance of pernits.4T

Violations of the CAA are misdemeanors that have a

knowledge requirement.as Such violations may be committed by
any person, including a "responsible corporate officer" and can
result in fim of up to 25,000 dollars per day per violation and
potential imprisonment of up to one year3" Similar to othe_r fbd-
eral legislation such as RCRA and CERCLA, it is a felony
under the Clean Air Act for any person to knowingly make false
statements in any document that is to be filed or maintained pur-
suant to thc provisions of the Act, or to falsify, tamper with, or
knowingly render inaccurate any monitoring device.5o These

4r. Id $ l3le(cXa).
42. rd.
43. Id. $ l3l9(cX3).
,t4. Clear Air Act of 1963, Pub. L. No. 8&206, 77 Stat. 392 (1963) (codifid as

amended at 42 U.S.C. $$ 7,|ol-7642 (1988)).

45. Clean Air Amendments of 1970, Pub. L. No. 91-6O1, 84 Stat nA9 Qg72)
(codified as annded at 42 u.S.c. $$ 701-7491 (1988D; Clean Air Act Amendments of
197?, Pub. L. No. 95-95,91 Stat. 685 (1977) (codiied as amended at 42 U.S.C. $$ 74Ol-

7491 (1e88).
46. Clean Air Amendments of 1990, Pub. L. No. l0l-549' 104 Stat' 2399 (1990)

(codified as arrnded in scattered sections of 42 U.S.C. 7&l'7491 (West. Supp. 1991))'

47. See gcwally Fromm, supm note 4, at 845-848.

48. 42 U.S.C. $ 7413(c).
49. Id.
so. Id. $ 7al3(cX2).

&l
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offenses are punishable by fines up to 10,000 dollars and have the
potential to impose imprisonment up to six months.5r

5. Other Federal Errvironmental Statutes

Criminal provisions are also found in several other federal
environmental statutes. Although a discussion of all the rele,
vant statutes is outside of the scope of this comment, when alleg-
ing or defending an environmental criminal action, counsel
should examine the following potentially relevant statutes: the
Rivers and Harbors Appropriation Act,52 theHazardous Mater-
ials Transportation Act,53 the Toxic Substance Control Act
(TSCA),54 and the Federal Insecticide Fungicide and Rodenti-
cide Act (FIFRA).55

The most recent piece of federal legislation that criminalizes
environmental accidents is the Oil Pollution Act of 1990
(OPA).56 OPA is intended to prevent oil spills, and, for those
spills that do occur, to ensurb immediate and efective
response.sT It is also intended to help restore damaged natural
resources and to compensate those who have sustained economic
losses by establishing a national oil spill planning and response
system as well as a,comprehensive liability scheme.s8 The Act
also provides for many other prospective remedies for injuries
resulting from oil production and transportation.se

Id
33 U.S.C. $ 4lr (1e82).

49 U.S.C. $ lS09O) (1988). This statute provides criminal penalties for any
person who willfully violates a provision of the Hazardous Materials Act. Criminal
penalties for each ofense can result in a fine of up to $25,000 and,/or imprisonment up to
fve years. Id.

54. 15 U.S.C. $$ 260l-2671 (1988). The TSCA allows EPA to require testing of both
old and new chemical substances to which the public or the environment might become
exposed. Id. $ 26030). The less stringetlt criminal provisions of TSCA are included in
$$ 2603, 26O4, ard 2605. Under this Act, it is a misdemeanor to knowingly or willfully
violate any ofthe TSCA provisions or the regulations promulgated pursuant to the act, Id.
$ 26ls(b).

55. 7 U.S.C. $ 136 (D(AXI), (2) (1e88).

56. Oil Pollution Act of 1990, Pub. L. No. l0l-380, 104 Stat. 484 (codified at 33

U.S.C.A. $$ 2701-2761 and in scattered titles of U.S.C.A. (West Supp. l99l)).
57. oil Pollution Control Act of 199o, S. RBp. No. l0l-94, l0lst Cong., 2d Sess. 5

(1991), reprinted in l99O U.S.C.C.A.N. 722,723.
58. See George J. Mitchell, Preservation of State and Federal Authority Under the Oil

Pollution Act of 1990,21 ENv'T L.237,238 (1991).

59. See generally Antonio J. Rodriguez & Paul A.C. Jaffe, The Oil Pollution Act of
lgn, 15 Tur. Man. L.J. 1 (1990) (describing how the Act alters and increases liability for
those engaged in the exploration, production, and transportation of oil).

51.

52.
53.



B. Generql Criminal Statutes Applicable to Environmental
Actions

Most cnvironmental crime cas€s are not seen as being
..pure" environmental actions. Instcad, environmental actions
are often supplemented by relying on general criminal
and other federal statutes. For lxample, an indictment- in a
criminal environmental action will often include counts relating
to conspir*y,@ false statements,6r mail fraud,62 wire fraud,63

aiding and rbetting,s and violations of the Racketeer Influencd
and Comrp Organizations Act (RICO).65 Each of these addi-
tional crimcs f"l witnitr Title Eighteen of the United States

Code.6
Section 1001 of Title Eighteen, which provides for criminal

penalties in e wide variety of instanccs involving false statements
hade to tbc government6T and is frequently employed in envi-
ronmental rt]ons. This section applies to all matters within the
jurisdiction of any department or agency of the U-nited-!t{es'
and makes any person who "knowingly and willfully falsifies,

conceals, or covers-up . . . or makes any false, fictitious or fraud-
ulent stateaent or representations, or makes or uses any fqfse

writing or document'knowing the same to contain any false, fic-
titiouJor freudulent statement or entry. . . " guilty of a felony.68

In cas involving a "whistle blower," 18 U.S.C. $ 1503

comes into play.6e This statute prevcnts witnesses hitg intimi-
dated, or jGice from being obstructcd by corrupt or threatening
conduct, by prohibiting a corporation from intimid'ating an
employee dno nas testified or wishes to gle information to the
government.ro

Consgiracy is another cornmon charge alleged in-environ-
mental crimc cases. The United Statcs Code provides that a fel-

reezl SENTENCING THE CEO 643

60. 18 U.S.c. $ 371 (1988 & Supp. I l99o)'
61. rd, $ rml.
62. rd. s rvr.
63. Id $ 13/13.

e. rd s2.
6s. rd- $$ 196l-63.
66. For a lore indepth treatment of these Title 18 provisions, see Fromm, supra note

4, at 848-52.
67. 18 U.S.C. $ lo0l.
68. Id. Under this statute penalties of up to slo,ooo andlor five years imprisonment

may be imposed. Id.
6e. /d $ 1503.

70. See llcMurry & Ramsey, supra note 4, at 1149-51'
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ony is committed when two or more persons conspire to commit
an ofense against the United States or any agency of the United
States.Tr Violations of conspiracy can result in a punishment of a
10,000 dollars fine and,/.or up to five years imprisonment.Tz

Title Eighteen, $$ 1341 and 1343 of the United States Code
provide for criminal penalties for anyone who attempts to
defraud any person by sending materials through the mail or
who transmits such materials by means of wire, radio, or televi-
sion communication in interstate commerce.T3 These provisions
for mail fraud and wire fraud can result in fines of up to 1,000
dollars and/or imprisonment for up to five years.Ta Closely tied
to these charges of mail and wire fraud, the Racketeer Influ-
enced and ComrptOrganizations Act (RICO) may also apply to
an environmental crime situation.T5 Though it has not been uti-
hzd, to a great degree in environmental actions, the statute's
potential can be seen in cases involving securities and banking.T6
Accordingly, because an offender convicted under this statute
may be subjected to the forfeiture of certain property and may
face up to twenty years imprisonment, RICO may become more
frequently used in environmental prosecutions.TT

Other federal statutes that may be significant in an environ-
mental action include the "alternative fine provisions"T8 and the
automatic mandatory debarment provisions,Te applicable to all
types of criminal actions. These provisions exclude those con-
victed of environmental crimes from contracting with or receiv-
ing grants or loans from the United States.so It should also be
noted that a conviction in these instances is defined to include
pleas of nolo contendere as well as guilty pleas and actual
convictions.sr

71. 18 u.s.c. $ 371.

72. Id.
73. Id. $$ 1341, 1343.

74. Id.
7s. rd. $$ l96l-1e63.
76. See generally Anrnun F. MATTHEws, Cryrr RICO LrrroerroN (1985).

77. Id $ 1963; see generally Elizabeth E.Mack, Another Weapon* The RICO Statute
and the Prosecution of Environmental Ofenses,45 S.W. L.J. ll45 (1991) for the most
recent scholarly discussion of this issue..

78. rd s3623.
79. 40 C.F.R. $ 15 (1991).

80. ^See e.g.,The Clean Water Act, 33 U.S.C. $ 1368; The Clean Air Act, 42 U.S.C.

$ 7606.

81. 40 C.F.R. $ 15 (leel).
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C, The Fe&ral Sentencing Guidelines

In 1987, the first Federal Sentencing Guidelines were
promulgated.!2 Recent amendments to these guidelines have
considerably stiffened the penalties for environmental violations
by mandating increased fines and more jail time.83 As a result,
these new guidelines have eliminated much of the discretion pre-
viously avaibble in sentencing defendants in environmental
actions.8a

Under the guidelines, sentences are based upon a "score,"
which score is determined by computing numerical values
ferred upon t variety of factors set forth in the guidelines.ss
guidelines provide that penalties are based on the dollar amount
of the crime and other factors, including the size of the com-
pany.t6 Fudhermore, the guidelines require judges in federal

con-
The

82. Amen&arts to the Sentencing Guidelincc for United States Courts, Chapter
Eight - Sentencirj of Organizations, 56 Fed. Reg. 22,787 (1991).

83. rd
84. Until 19t5, criminal prosecutions were almost unheard of and when tley were

brought, sent€ncr were usually light, See Michelle Kuruc, Commerft, hrtt@ Polluters in
Jail: The Imposit*m of Criminat Sanctions on Corporate Defendants Under Environmeutal
Statutes,20 LAND & Wlrsn L. Rev. 93, 102-03 (19t5). However, some cases are difficult
to reconcile. In United States v. Blue Lagoon Marint Inc., No. 75-80824 (E.D. Mich. filed
Dec. 12, 1975), the individual defendant was found to have deliberately discharged

hundreds ofgallo ofgas onto the surface ofa frozcn lake by turning on a gasoline pump.

Despite this findht, he was fined only $2,500, the minimum provided for by FWPCA. Id
However, in Uniicd States v. Frezzo Brothers, Inc., 602 F.Za ln3 (3d Cir. 1979), cert
denied, 444 U.S. lO74 (1980), the maximum fine was imposed on a corporation and on the
two responsible 6rporate ofrcials. lnFrezzo, the dcfendants were found to have willfully
discharged rnanu! into a creek located near their mushroom farm. Tbe individuals were

fined $iS,OOO each, and the corporation was fined $50,000. Id
85. With rupoct to monetary fnes, the guidclines provide for a "base fine" under

$ SC2.4. 56 F€d" Reg.22,7fr. This fine is tied to what is called the "ofense level" table.

The base fine will be the greatest of (l) the amount taken from the ofense level table, (2)

the pecuniary gain derived from this table, or (3) thc pecunirary loss caused by the crine-
Id However, rdcr $ 8C2.5, the base fine can thcn be reduced by a multiplier which
depends on the Gporation's culpability score. Each convicted company will originally be

given a culpabiliSy score of five. Id. Points will tlrcn be taken off if the company has an

"efective progran to prevent and detect violations of the law" and if the company has

"fully cooperated in the investigation." Id. at22,791. A company can also get reductions
for showing remq!€ and for an acceptance of responribility. Id. Some feel that this type of
system will crea& de minimus fines for large corporations while smaller corporations which
are unable to mitlate the fine will face the greatest potential fines. ,See John C. Cofee, Jr.,

Sentencing Comnissioru' Big Business's Best Friend, N.J. L.J., May 23, 1991, at ll
(critiquing the pitlelines and the fines that big business may face).

86. Amendmcnts to the Sentencing Guidelincs for United States Courts, Chapter

Eight - Sentencil3 of Organizations, 56 Fed. F':eg. 22,791. The sentencing guidelines set

out diferent perrlties for companies with 10, 50, 2m, 1,000, and 5'000 employees. Id. See

a/.co, Michael K. Block and John R. Lott, Jr., Is Curbing Cime Worth the Cast?,N.Y.
Ttues, May 5, l9t, $ 3, at 13. For an excellent overview of the sentencing guidelines and
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cases to impose specific sentences on defendants who plead
guilty or who are found guilty, leaving little room for
prosecutory discretion.sT The new guidelines seem to indicate an
upward departure in sentencing for environmental ofenses
because the likelihood of receiving a jail term for a first offense
appears to increase while incarceration for a second offense
seems almost certain.ss

In 1989, the first two environmental cases to apply the Fed-
eral Sentencing Guidelines were decided. The first of these
cases, United States v. Mills, involved the filling of a wetland
area without a permit in violation of the CWA.8e Ocie Mills and
his son were convicted of knowingly discharging fill on their
property and were found guilty of all six counts in the indict-
ment.s Applying the sentencing guidelines, the district court
sentenced the defendants to a twenty-one month jail tem,
required payment of 5,000 dollars in fines, and mandated resto-
ration of the wetlands.et In the second case involving the federal
sentencing guidelines, United States v. Pozsgai, the defendant
was also ctrarged with fitling in a wetland area without a permit
in violation of the CWA.e2 Again the defendant was found
guilty, and was sentenced to a term of twenty-s€ven months, the
maximum jail term provided under the guidelines.e3

The third and most recent environmental case employing
the sentencing guidelines involved hazardous waste violations
under CERCLA. ln United States v. Bogas,ea the defendant was
found guilty of violating the provisions of the statute and was
sentenced to four years probation, 180 days of which would be

the methods for computing sanctions and sentenccs, see generally Benson B. Weintraub &
Alan J. Chaset, Federal Sentencing for Organimtions: 'You Ain't Seen Nothin' Yet,'Tsn
CHAMPToN May 1992, at 6.

87. See, e.9,, Fromm, supro note 4, il 852.
88. See id
89. United States v. MiUq No. 89-3325 (l lth Cir. 1989); see aln Water Act Violann

Given Pripn Terms in Fint Apptication of Sentbncing Guidelines, [May-Apr.] Env't Rep.

@NA) No. 19, at 2633 (Apr. 21, 1989).

90. Id
91. Id
92. United States v. Pozsgai, 757 F.Supp. 2l (E.D. Pa. l99l), affA in part, revened in

part, 947 F.2d 938 (3d Cir. l99l) (unpublished opinion). See also Developer to Spend
Three Yean in JaiL Paying 8202,0@ Fine for lllegally Filling Wetland, 20 Env't Rep.
(BNA) No. 12, at 579 (July 21, 1989). It is interesting to note that John Pozsgai is the first
person to be convicted after a jury trial of filling wetlands in violation of the CWA.

93. Id. Mr. Pozagi was found guilty of all 4l courits in the indictment brought
against him. Id.

94. 92o F.2d 363 (6th Cir. 1990).



served in a home detention program, and to 1000 hours of com-
munity service.e5

UI. Cmurxlr LrlsrrrrY oF CoRPToRATIoNs AND THEIR
Conpon.ntr Orrrcpns

It is common knowledge that, in this country, a corporation
can commit a crime. It is also generally accepted that the impo'
sition of criminal liability on a corporation is consistent with cer-
tain goals of criminal law, more specifically those of deterrence
and retribution.e6

In 1909, the seminal case of lfew York Central and Hudson
River Railrod Contpany v. (Jnited Sntes established the princi-
pal that a co'rporation could be criminally liablb.'? In New York
Central, the railroad company and its assistant manager were
found guilty of violating the Elkin Act by agreeing to transport
goods below the listed tariff.e8 Relying on the prilctple 

-of
iespondeat ruperior and on public policy congi{erations, the
Supreme Court held that the corporation was criminally liable.e
This holdiry overnrled former doctrine stating that a corpora-
tion could not commit a crime.rm

Under the present law, corporations are now considered to
be legal "pGrsons."rot In several statutes, corporations are

expreJsly difined as persoqs for purposes of criminal actions in
environmentel suits.r@ Criminal liability is imputed to the cor-
poration whcn three conditions have been met: 

-a 9nrye has been

committed, the defendant employee is acting within the scope 9f
his employrncnt, and the defendant employee intended to be4efit
the corporatbn.ro3 Even though these statutes make defendant
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95. Id 
^t157.96. S€e Wnrnu F. Kxerren & Dnx A. BllLrY, LrlsrrrrY oF @RPoRATE

OrnrceRs lxp Drnecrors $$ 8.0l-8.16 (1988) for a general discussion of the criminal
liability of corporUc officers. jee also HART.Y G. HelrN, Lews or CorPouttoxs 48G'84

(3d ed. 1983) (dlcussing theories ofcorporate criminal liability).
97. 212 U.S.48r (1909).
98. Id. at 199.
99. Id at ,Ul3-95.

1rffi. Id at 495. In this decision, the Court notcd that "[t]o give them immunity from
all punishment bcause of the old and exploded doctrine that a corporation cannot commit

a crime would virtually take away the only meang of effectually controlling the subject-

matter aod corrcting the abuses aimed at it." Id et 495-96.

l0l. See, 
"3., 

N"o' York Central and Hudson River Co. v. United States, 212 U'S'
481,494-96 (l9O)); Boise Dodge Inc. v. United statcs, 406 F.N771,712 (gth cir. 1969).

lO2. See, McMurry & Ramsey, supra note 4, at 1155.

103. United States v. T.I.M.E. - D.C., Inc., 3El F Supp. 73O'71f''41(W.D.Va. 1974)

(holding that a corporation may be deemed to have the collective knowledge of its
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corporations accountable for their actions, many writers and
theorists are frustrated by this type of recourse.ls Indeed, ilffiV
have expressed agreement with the words of Barron Thurlow, an
eighteenth century Lord Chancellor of England who reportedly
noted the following: "Did you ever expect a corporation to have
conscience, when it has no soul to be dammed, and no body to
be kicked?"ro5 Because many critics feel a corporation can have
no conscience and express no remorse for its actions, prosecutors
have recently reached into corporations, imposing personal lia-
bility on its officers and directors, because they believe that these
individuals may feel more guilt and remorse than does the cor-
porate entity.

A. The Responsible Corporate Oficer Doctrine

In general, a corporate officer who has neither actively par-
ticipated in nor authorized a violation of the law, is rarely held
personally liable for the offenses or wrongdoings of a corpora-
tion.ro6 However, corporate officers are liable for those activities
of a corporation that fall within their knowledge and control.roT
In federal environmental enforcement actions, the courts have
found that the statutes exhibit a clear intent to impose liability
on individuals who actually participate in the management or
control of hazardous waste operations, even if the "corporate
veil" would ordinarily shield such individuals.los It is fairly well
established that in environmental actions, a corporate manager,

employees and the requisite knowledge may be imputed into the corporation from the
employees as a group); Standard Oil Co. v. United States, 307 F.U l2O, 127-29 (Sth Ct.
1962) (noting that "within the scope of employment" is determined by referring to the civil
tort doctrine of respondeat superior); United States v. Beusch, 596 F.2d 871,877 (9th Cir.
1979) (holding that an employee could not be held to be within the scope of his authority if
he did not intend his actions to benefit the corporation). However, it should be noted that
some courts have held that the "intent to benefit" is necessary only where specific intent is
an element of the crime charged. United States v. Cincotta, 689 F.2d 238,241-43 (lst Cir.
1982), cen. denied sub nont, Zero v. United States, 459 U.S. 991 (1982).

104. See, e.g., John C. Coffee, Jr., No Soul to Damn, No Body to KicL; An
Unscandalized Inquiry Into the Problem of Corporate Punishment, T9 MtcH. L. Rrv. 386,
390 (1981); Michael E. Tigar, It Does the Crtme But Not the Time, Corporate Ciminal
Liability in Federal Law, l7 Au. J. Cnru. Law 2ll,2l3 (1990).

105. Edward, First Barton Thurlow 173l-1806 (quoted in Cofee, supra note 86, at
386, n.l).

106. ^See United States v. Sherpix, Inc., 512 F.2d 1361, 1372 (D.C. Cir. 1975)
(quoting United States v. North American Van Lines, lnc., 2O2 F. Supp. 639, W (D.D.C.
re62)).

lO7. See, McMurry & Ramsey, supra note 4, at 1156.
108. See, e.9., Anderson v. Abbott, 321 U.S. 349,363 (19,14); United States v. Little

Rock Sewer Commission, 460 F. Supp. 6, 9 (E.D. Ark. 1978).



officer, direc'tor, or other "responsible person" maybe held crig'
inally liable if that person has knowingly participated in the

alleged violetion.r@
The mct commonly used theory of responsibility in envi-

ronmental rtions is "the responsible corporate officer doCtrine."
In the field of environmental regulation, the responsible corpo-

rate officer doctrine is foundedbn two primary cases: United

States v. Dottenveichrro and United States v. Park.rrr In each of
these cases, the Supreme Court held that the corporate-officers
involved had the authority to prevent the violations, and liability
was premiscd on their failure or unwillingness to proper'$ super-

vise the cor?orate operations.rr2
The foundational case for the theory of the responsible cor-

porate official is (Inited States v. Dotterweich.tts This case cen-

iered aroryrd a prosecution under the Federal Food, Drug, and

Cosmetic [s1.rri The pharmaceutical corporation and its presil

dent and general manager, Joseph H. Dotterweich, were charge!
with shipping adulterited and mislabelled drugs..ul Although
there was noitaim that Dotterweich knew of the violation at the
time it occurred, nor was there any allegation that he actively
participated in the shipping or distribution of the items, he nev-

ertheless w1g held ropbttJiUt. as a result of his position in the

company.rr6 Affirming the conviction, the Supre-me Court loted
thatihoactivities of a corporation may be attributed to officers
..standing in various relations" to the corporation and its
actions.lrT

In 1975, almost thirty years aftcr the Dotterweich case, the

Supreme Court again found a corporate official perrynallV tirb-lt
fof actions of hii company. ln United States v. Park,rtg the
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l@. Unitod States v. Wise, 370 U.S. 4O5, n7 Q962) (noting that actual participation

will create crimhd liability for an officer, even if thb statute is aimed generally at corporate

behavior witho$ a direct mention of individual or personal liability); United States v.

valencia, 492 p.u. 1071, 10174 (fth cif. 1974) (holding that a corporate ofrcial will be

liable for any criminal activities that he commands or authorizes his subordinates to

perform).
110. 320 u.s. 277 (1943).

rrr. 42r u.s. 658 (1975).

ll2. Donctwich, 320 U.S. at 282; Park, 421 lJ.S. at 674.

ll3. 320 U.5.277.
rr4. 2t u.s.c. $$ 301-92 (1e88).

ll5. 320 U.S. at 278.

116. Id d 279-81.
ll7. Id. at283.
ll8. 421U.S. at 658.
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Suprerne Court addressed the issue of whether a senior officer in
a large corporation who had delegated responsibility to lower
level employees could be held liable for the actions of those
employees. In this case, as in Dotteruteich, both the corporation
and the president, John R. Park, were charged with violating the
Federal Food, D*g, and Cosmetic Act. Park pled not guilty
and argued that he had delegated all of his responsibilities and
duties to subordinates.rle The Court noted, however, that Park
had been personally notified repeatedly of the presence.of
rodents in two food warehouses.r2o In this instance, the Court
believed that since Park was aware of the previous violations and
was in a supervisory provision, the Act "imposes not only a posi-
tive duty to seek out and remedy violations when they occur but
also, and primarily, a duty to implement measures that will
ensure that violations will not occur."r2r Further, the Court
went on to state that , ,.

"[t]he requirements of foresight and vigilance imposed on
responsible corporate agents are beyond question demanding,
and perhaps onerous, but they are no more stringent that the
public has a right to expect of those who voluntarily assume
positions of authority in business enterprises whose services
and products affect the health and well-being of the public that
supports them."r22

Therefore, the Park case imposes a "should have known'? stan-
dard of responsibility on corporate officers for activities or viola-
tions that they supervise. Nonetheless, this case has been cited
as presenting a potential defense to corporate officers because the
presumption of responsibility arising from a corporate position
may be rebutted with evidence that the corporate officer was
"'powerless' to prevent or correct the violation."rzs Further-
more, this doctrine rnay be limited to instances where the direc-
tor had direct authority or control over the actions of the
corporation which led to the violations or may be restricted to
instances where the officer had knowledge of previous
infractions.t2a

The responsible corporate officer doctrine imposes liability

ll9. Id at 677.

l2O. Id. at 678.
l2l. Id at 672.
r22. rd.
123. Id. at 673.
124. See id



on corporatc executives who are in a positign to monitor and

control the stivities of their organization. ,Not only are corpo-

rate officials expected to monitor and exercise control, but they
are expected to do so in an effective manner.r25 It has been

argued, however, that this doctrine may b9 limited to instances

or-infractionr that fall lvithin the ambit of statutes that do not
require a showing of knowledge, willfulness' or intent'r26

B. The Mcns Rea Requirement

When r statute includes an explicit mens rea requirement, it
has generally been required that ihere be some shoyllC of an

affirirative rtion on the part of the ofrcer charged.r2T However,

the inclusiol of a scientei requirement in a statute does not com-
pletely eliminate the application of the_ responsible colpopte
bmc.i doctrine. The prosecutor normally is only required to
show that thc defendant's conduct was intentional or volgntary'
as opposed to merely accidental.t2s

In reccot decisions, both the Eleventh and the Third Cir-
cuits have cmbraced the idea of general intent or constructive
knowledge in order to impose p-rsonal liability on 

-corporate
executivis for violations of enviionmental statutes. ln United
States v. Hays Intemational Corpomtion,tze the-.lleventh Cir-
cuit held thrt, to be held liable, the defendant did not need to
possess achal knowledge of the illegality of lis actions, but
iather the court noted that "a defendant acted knowingly if he

willfully fails to determine the permit status of a facility."r3o, In
this caie, tleyes International Corporation (Hayes) opuated an

airplane refurbishing plant in Birmingham, Alabama. While in
thi process of refuibishing the aircraft, $ayei. gene:ated two
typeS of toric waste, one from the fuels tanks which were

drained and the second from the solvents used1o clean the paint
guns and lines.trt An employee of Hayes, L.H. Beasley' con-
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125. See Froderick W. Addison, III, lL Elizabeth E. Mack" Creating an

Environmental tthic in Corpmte America: The Big Stick of Jail Time, '14 SW. L.J. 1427,

1433-35 (1e91).

126. See, c&, 40 C.F.R. S 3O2.6; 33 U.S.C. 1319 (c)(1) (po'viding a negligence

standard for pnirhable offenses).

127.' See gaemlly Seymour, suprv 
^ote 

l, at 342.
' 128. Addin & Mack, supra notg 125, at 1135.

129. 786 F.2d 1499 (llth Cir. 1986)'

l3O. Id e. l5(X.
l3l. Id. at 1500.
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tracted with Perforrnance Advantage to dispose of the waste.r32
However, Performance Advantage did not possess a permit for
the disposal of hazardous waste and deposited the waste in seven
illegal disposal sites in Georgia and Alabama.l33 The court
found both Beasley and Hayes guilty of violating eight counts of
RQplq.tr The court noted that the defendants had an affirma-
tive duty to attempt to determine the permit status of the facility
and whether the waste handler was properly licensed.t35

The Third Circuit, in United States v. Johnson & Towerc,
fnc.,t36 held that the criminal provisions of RCRA may apply to
individual defendants who are employees of a facility as well as
the owners and operators.r3T ln Johnson & Towers, the court
found the foreman and manager of the plant, along with the
facility itself, guilty of dumpinghazardous wastes into a tribu-
tary of the Delaware River without a permit.r38 The court, how-
ever, restricted its holding by stating that employers will only be
subject to criminal prosecutions when they know, or should have
known, that the permit requirements were not being complied
with.r3e Such knowledge can be inferred as to certain defend-
ants, such as a foreman or manager, who supervise and direct a
substantial portion of the plant's activities, specifically those
activities relating to the disposal of hazardous wastes.r€

Cases like Hayes andJohnson & Towerc cannot be underes-
timated because they open the door for prosecutions based on
what a director "should have known," as compared to what he
actually knew, even in instances where the statute requires intent
or knowledge.tot What each of these cases ultimately does, is
impose liability on an officer or director solely by virtue of his
position in the corporation. The jury is allowed to impute
knowledge to the defendant based upon circumstantial evidence,

t32. Id.
133. Id. at 1501.
134. Id Beasley and Hayes were each convicted of eigbt counts of violating 42

U.S.C. $ 6928(dxl) which provides criminal sanctions for ..any person who knowingly
transports any hazardous waste . . . to a facility which does not have a permit under $ 6925
of this title." Id.

135. Id. at 1504-05.
136. 741 F.zd 662 (3d Cir. 1984), cert. denied sub nom, Angel v. United States, 469

u.s. 1208 (1985).
137. Id at 6&-65.
138. Id. at 6@.
139. Id. at 665.
l4O. Id. at 670.
l4l. Addison & Mack, supra note 125, at 1437.



and an officer may actually be convicted without ever having
been aware thrt a crime was committed and without having any
duty to preveat it.ta2 Such an approach creates questions as to
what constitutional protections will continue to exist for the cor-
porate defendent.ta3

ry. THn PoreNrrer PnosreMs wrrH PensoNer LresIurY
non ErwrnoNMENTAr Cnrues

It is difficult to disagree with the statement that "deliberate
and egregioug environmental crimes that threaten plb!! safety"
should be sanctioned, and sanctioned severely.r# However,
some do disagree with the contention of environmental pfosecu-
tors that criminally charging "the highest person" is the best

means of detcrring corporate polluters. Defense attorney-s, like
Judson Starr, who was both a former prosecutor and former
Assistant United States Attorney General, are questioning
whether the qriminal sanctions in environmental statutes are the
best means of ensuring compliance.ras

One cornmentator has stated,

"American justice is rapidly going down the tubes, and it is

going to bc extremely costly to our cconomy. Accidents are

being criminslized . .. [and] once the historic protection that
has 6een pr,ovided by the principle that crime requires intent is

breached, it will spread into other parts of the law, and no citi-
zen will be safe from government."r6

Yet, there are others who believe that the only way to ensure

compliance with environmental regulations is to impose personal

liabiiity on oorporate ofrcers.raT Monetary liability is seen by
some, not as r criminal punishment or deterrant, but rather as a
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142. See rd .t 1438.

143. See e.g, Daniel Riescl, Cnrninal Prosecttion and Defense of Environmental

W,ongp, U9851 15 Envtl. L. Rep. @nvtl' L. Inst.) 10'065' 10,074 (Mar. 1985).

144. See, e.g., Jonathan W&er, Corpomte Crimc of the '90s: Prosecutors Ate Aiming

for the Bmdroon in a Growing Push Against Polluters. Critics Argue They're Going

Overboard, L.A. Tlxrs, November 5, 1989, at Al.
145. See id Frcd M. Blum of the Saa Francisco lrw firm Jafe, Trutanich, Scantena &

Blum charges that ruch sanctions are "Draconian in nature." .Id.

146. Commcntary, WASH. TIuEs, Oct. 7, 1991, et D3. This commentary delivered a

scathing attack on tte crimind eniorcement of enviroamental statutes as epitomizod by the

chargesbrought ajrinst Exxon in the wake of the Exron Valdez oil spilt in Prince William

Sound, Alaska. Id,
147, See gennlly Tnidler, suPra rlote 3; Kurvc, supla notg 84; Addison & Mack'

supra note 125.
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cost of doing business.ras

A. Potential Due Process Problems

The Fifth Amendment mandates that no person shall be
"deprived of life, liberty or property without due process of
law."r4e The Supreme Court, in order to ensure the protection
of this Amendment, has held that it may review legislatively
enacted criminal sanctions under a "rational basis" standard to
determine if the sanction violates any notion of due process.r5o
As of this date, however, the Supreme Court has limited its
review of criminal sanctions in environmental statutes and thus
has, for all intents and purposes, ignored the due process rights
of defendants in these actions. A defendant, although found
guilty of wrongdoing, may be subject to only minor penalties.
However, by focusing on the actual penalty rather than on its
criminal nature,lsr the Court has failed to recogniz.e the prece-
dential value and due process implications of allowing criminal
penalties to be imposed where a culpability requirement is
missing.t52

148. ,See, eg., Gordon McKibben, Is Jail in the Faturefor Corpomte Polluten?,
Bosrox GLoBE, Apil 22, 1990, at Al (noting that there is a growing sense that civil
penalties such as fines are oftea passed along as a coat of doing business, an acceptable
business risk).

149. U.S. Coxsr. amend. V.
150. .See Truxtun Hare, Comment, Reluctant Soldie* The Criminal Liability of

Corporate Oficen for Negligent Violations qf the Clean Water Act, 138 U. Pa. L. REv. 935,
974-75 (ree0).

l5l. See,e.g., United States v. Wulfl 758 F.zd ll2l(6th Cir. 1985). In Wulf, the
Court of Appeals stated that, according to Holdridge, the due proc€xts clause is not violated
if the penalty is not se_vere and the conviction does not gravely besmirch the defendant's
reputation. Id at 1125. In this case, however, the coud felt that the penalties under the
Migratory Bird Act (MBA) were severe and did not meet the Holdridge criteria. Id. The
court appeared to rely on the fact tlat a conviction under the MBA was a felony - which
would irreparably damage the defendant's reputation. Id at 1122. Because a felony
conviction results in the loss of one's right to vote, to sit on a jury, and to possess a fuearm,
so the court held that the impoaition of a felony penalty in this case would violate due
process. Id. at ll25; see also Goldberg, supm note l, at 362-63 (indicating that where the
penalty is classified as a misdemeanor, or simply imposes monetary fines, no violation of
due process occurs).

152. Hare, supra note l5Q at 975; see also Morissette v. United States, 342 U.S. 246,
25+63 (1952). In allowing criminal penatties to exist in public welfare statutes, the court
noted that "penalties commonly are relatively small, and conviction does no grave damage
to an ofenders reputation." Morissette,342 U.S. at256, Hare analyzes this viewpoint and
notes that

Justice Jackson's analysis implies that one's sense ofjustice is not offended when
the sanctions imposed are minimal. His analysis leaves unanswered the question
of whether the term "relatively small" included the use of some finite amount of
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Many argue that environmental statutes are pullic_welfiare

statutes and fhus, under the analysis utilized by the Supreme

Court in Mqissette v. United States,rs3 sanctions under these

statutes cannot violate the Due Proccss Clause.rsa This view
that imposition of criminal penalties in a public welfare situation
cannot violate the Due Process Clause was originally articulated
by the Eighth circuit courr of Appeals in the case of Holdridge
v.' Unite[ States,tss which was later adopted by the Supreme

Court in Unitcd States v. Freed.r56 According to the Holdridge
court, a stric't liability criminal statute does not require intent
and does not violate ihe Due Process Clause when it involves a

policy matter, imposes a reasonable standard and a srnall p9n-

ilty, does not derive from the common lawi has a supporting
congressional purpose, and when the conviction does not gravely

besmirch one'i reputation. r57

Under the responsible officer doctrine-, a corporate officer
may be found culpible simply by reason of his status and posi-

tion of responsibility, regardless of his lack of knowledge or
awareness oteny viotation of the law.tts This doctrine utilizes a
strict negligence standard, which, when coupled with statutes

which coniain a mens rea provision, simply means that the
ofense must bave occurred fol someone to be found guilty. This

abandonment of the mens rea standard "raises disturbing ques-

tions when these officers are incarcerated without reference to
whether or not they possessed culpable states of mind.''rse

Indeed, "[i]t's otrensive to people's notion of fairness that you

can be prif in the state penitentiary for something you knew
nothing about."r@

incarceration for strict liability ofenses. Obvioruly, the term "relatively small"

inures to thc cye of the beholder. For corponte ofrcers, thirty days in jail is
likely to be a vcry long time.

Ilate, supra note l5O, at 975 n.267 (citng Motissettc, 342 U.S. at 256)'

rs3. 342 U.S. 246 (1953).

154. See, e.g, Goldberg supra note l, at 362-63.

ris. 282F.Un2 (8th Cir. 1960).

156. 4lO U.S. 601, 60748 (1971).

157. 282 F.2d at 310.

158. See Udtrd states v. Dotterweieh, 320 u.s. n7,284-85 (1943). For a general

discussion as to uhether or not the mer€ status of a corporate ofrcer is sufrcielt for

culpability to att*;h, see Hare, supra no1.rc 150, at 96&61,
159. Hare, nqprc note 150, at936; see aln Jr,noMe HAlt-, GexrnAL PRINCTPAIS OF

CRTMTNAL LAw 3+8 (2d ed. 1b6O) (noting that whcn the principles of the criminal law

w*t"- 
"t" 

violatcd by strict liability provisions, "[w]hat then remains lut the myth that

tirrough devious, unknown o'uys somi good results from strict liability in 'panal law'?')'
160. Weber, supru note 144, at A-1.
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The Exxon Valdez incident is one clear example of how
harsh and stringent this standard can be. Certainly, if Exxon
had intended to despoil Prince William Sound, even the imposi-
tion of the most severe criminal penalties would not constitute
justice. However, the March 1989 spill was an accident, atragpc
accident, but an accident nonetheless and "the important issues
in this clearly accidental disaster [were identified as] safety and
clean-up, not criminality and revenge."r6r Some even character-
ized the criminal charges against Exxon as "silly" and "dis-
turbing."r62 Nonetheless, they were imposed because the
perception of many is that environmental violations do not
require any proof that the defendant knowingly committed a
crime, resulting from the belief that the primary purpose of the
statute is to protect the public health and welfare.l63 The mere
fact that environmental damage occurred allows the imposition
of liability on someone and that liability is, more often than not,
criminal liability. Many feel that this is not right or just:
"There's a difference between deliberate pollution and accidental
spills. Not every environmental mishap represents a crime
against nature."rs

Former Los Angeles City Attorney, Burt Pines, a pioneer in
the environmental crime area, notes that "I strongly disagree
with prosecuting people on felony charges for mistakes or ordi-

16l. Editorial, Otr & Gls J., May 6, 1991, at 25.
162. Commentary, WAsH. TrMEs, Oct. l, 1991, at D3. The commentary goes on to

explore the charges against Exxon noting that
Exxon is charged under the Migratory Bird Treaty Act witi killilg a1ig61ery
birds without a permit, under the Refuse Act for discharging refuse matter
without a permit and under the Clean Water Act for the negligent discharge of a
pollutant - laws obviously designed to prevent the dumping of waste and hunting
without a license.

Id Since this accident occurred, Congress has enacted legislation specifically designed to
address these types of environmental disasters. see, e. g , oil Pollution control Act of 1 99 1 ,
Pub. L. No. l0l-380, 104 Stat. 484 (codified at 33 u.S.c.A. gg 2701-61 and in scatter titles
of West Supp. l99l). However, this commentary does serve to illustrate the tremendous
lengths to which prosecutors have gone in order to impose criminal sanctions on corporate
officers and the corporation itself. Commentary, Wesn. Truns, Oct. l, 1991, at D3.

163. See, e.g.,Loren Feldman, Defending Polluters lt's a Dirty Business, But...,
Amer. Law., July,/August 1990, at 92. Feldman goes on to quote the sentiment that this
state of affirirs is "ludicrous." Id. citing to the Exxon valdez case, Feldman expresses
frustration with the current status of criminal actions in environmental law. "Even if the
first mate, who pleaded not guilty, was indeed drunk, should he be blamed for not spotting
an underwater rock? And if it wasn't his fault, was it the captain's if the boat strayed
outside the narrow channel between Bayonne and staten Island? And if so, does that make
him a criminal?" Id.

164. Editorial, Orr & Ges J., May 6, 1991, at 25.
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nary negligenoe . . . . Felony charges are only ?ppr9p-naie *19.1
yon t 

"n-. 
ielibcrate intention or a iecord of prior violations."r65

it is argued thet, to impose criminal tiability for accidents is not

only in-contravention of our general notions o{lustice and fair-
,r.sr bot will rctually lead to a disrespect of the law itself.r6
Furthermore, to punish an offender regardless of whetler or not

he possesses a culpable state of mind will not deter others from
behaving similrrly in the future.r6T After all, if one does not
intend t-o initirte-a certain action or to cause a specific harm,

how can one bc deterred?
The requirement that an accused possess u 

""-lPubl" 
mind is

firmly imbeddod in our criminal justice system and is vital to our

notion of due process: "No one should be sentenced to implts-
onment or its equivalent without being afforded the opportunity
to litigate the Gue of mens rea or, to use the term adopted by

the frimers of the Model Penal Code, culpability."l6E

B. The Fragility of the Deterrence Theory

It is difrcult to determine if criminal prosecutions are effec-

tive in deterring violations of environmental laws. In general,

corporate crimJis greatly misunderstood, if understood at all.16e

t#iy ahir confusiSn toih" complex area of environmental law

*'d u few problems rlre presented. First, there is a basic assump-

tion that impoing prison sentences on individual corporate

executives wih aetir other potential violators, both specifically

and generally. In the case of a specific deterrent, it is thorrght

that ihe threat of punishment will causc a corporate executive to

165. Weber, sPm llrote ll9' at Al.
166. See Frarcis B. Sayrg Public Welfare Ofcnses,33 Coluu' L' Rev' 55' 56

(1933) (stating thd ..to infli;t substantiat punistment upon one who is morally entirely

i""o"*i, wh6 cauod injury through reasonable mbtake or pure accident, would so

o"tr"g. the feelinp of the communlty as to nullify its own enforcement.").

l6;t. Hare,,trytu note tSO, at iOS (quoting Hertert L' Packer, Mens Rea and the

Supreme CourL l9ti2 Sup. Cr. Rev. 107, l5G5l (1!)62))'

168. Packer, nPru note 167' at 15G51.

169. See gen*tlly Leonard orland, Reflections oa corporate crime: Law in Search of
Theory and fr:noUrllnip, l7 AM. Cnrrra. L. Rsv' 501 (1980) (evaluating the major

"ti.inofogi"uf 
,todi." *hi"h measure corporate crimc and discussing the effectiveness of

such sanciions); Snford H. Kadish, Some-Obsemations on the Use of Criminel .sanctions 
in

Enforcing Econornic Regulations, iO U. C"t. L. Rev.423 (1963) (describing criminal

sanctioniused with economic regulatory legistation and discussing the potential problems

*itft tfrirl; Developnents in the Law - Corporate Crime: Regulating Corporate Behavior

Through'bt^init functions, 92 Henv. l. Rev. 1227 (1979) (describing the problema

encouitered by using criminal sanctions in the regulatory field and in involving corporate

entitities).
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think about any potentially illegal conduct and to exert pressure
on subordinates to stop this conduct; this can be seen as a kind
of "trickle down theory."tzo Others argue that by making exam-
ples out of certain individuals or corporations, others will begin
to re-examine their own behavior and will be deterred from com-
mitting their own violations.lTt whether this threat of criminal
sanctions is indeed effective is uncertain. Some argue that the
experience of imprisonment will lessen recidivism.rT2 However,
others take issue with this fact, notingthat the idea that..crime
pays" is still alive and well in corporite America.rT3

Second, there is a great deal of inconsistency in determining
which violations will be pursued criminally and which wiil b;
pursued civilly. EPA uses no type of "screening system,, to
decide which cases will be targeted as criminal matters, and
which will be designated as administrative or civil matters.rTa At
present, some believe that "the way a case is handled depends on
whose desk the case first arrives."r75 According to certain
sources, whether a case will be pursued criminally or civilly,
depends on the investigator.lT6 Arguably, "this approach is
unfair to the regulated community. Unable to predicf how EpA
will handle a violation, the regulated community is faced with
uncertainties that further complicate its eforts at self-policing.
Worse, the present system enhances the risk that different courts

170. S. Prakash Sethr, Liability without Fault? The Corpomte Executive as an
Unwitting Ciminal,4 EuproyeE Rel. L.J. 185,203 (1980).

l7l' Kadish, supra note 169 at 430-35. The theory ofgeneral deterrence is that one
will be deterred from illegal activity as a result of the punishment of another for a similar
ofense.

172' Id. sethi cites a study of 275 shoe manufacturing firms in New England which
suppofis this trickle-do*n theory. "The experience of conviction, it appears, leads to more
law abiding behavior. . . . creating a climate of moral revulsion toward certain types of
business activity by labeling the conduct criminal and imposing prison sentences may help
to decease recidivism." Id

173. See Orland, supra note 169, at 5l,l-15. Orland cites a number of studies
conducted in the 1970s and 1980s. one study found that "most of the 2l business
executives who admitted their guilt" to the Watergate Special Prosecutor in 1973 and, l9i4
were, in 1975, "stilt presiding over their companies." Id. (citingrensen, watergate Donon
Still Riding High, N.Y. Trues, Aug. 24, 1975, g 3 (Business and Finance), at l).
Furthermore, the study revealed that the chairmen of the boards of Brani$ Ashland oil,
and Carnation, each ofwhom had suffered criminal felony convictions, continued in.their
positions for years after the event, with annual salaries in the quarter million dollar range.
Id.

174, Judson W. Starr, Turbulent Times at Justice and EpA: The Origins of
Environmental criminal Prosecutions and the work that Remains, 59 GEo. wAsH. L. Ruv.
e00, 913 (le9l).

175. Id.
176. See id. at 906-910.
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will apply inconcistent sanctions to identical violations."l?7

There are others who point out that certain factors maY E
*"ria.irJ in actermining whether or not a criminal action will
G Urougttt.rTs Prosecutoi* ut to look at the seriousness of the

;;t""1 Ji potE"tiA harm to human hcalth and the environ'

ment.t?" ffr.y rre also to exanine the operating history of the

*-p*V to dAcrmine whether a sinrele violation has occurred,

"i, 
p"ti"* of continual violations, if thcre have been any prwi-

o"* i'u*i"gs isoued, and if there have bcen any previous civil or

criminal aJtioru brought in the past.ls The amount' of waste

involved is also to be a-factor, as is the existence of any economrc

lui" on ff,r part of the'violator.rsr Finally, the prosecutor is to

take into account whether or not the otrender h19 cooqgratgd

with the agency, and tried to remedy the harm, or if the ofender

il;shiit" 
"g.n"y 

or falsified any information givar to the

agency.rs2- 
As the gwernment does not, and never will, possess the

resources necersary to police and monitor every permittee' self-

reporting and voluntary compttt"t" 1r9 the keystones to an

utl.ti*i"g,{rtory program.rai 9o1t if the goals,are attainable'

hoo,"n"r,.otti -y-tial Eompliance be achieved. At presenJ, the

inconsisiency riitr wtrich environmental prosgcutions are pur-

sued providis corporate executives with no clear.mandates to

i;il"* ,q.fih*gh^many will admit that the existing fines lnd
penalties do rcire *tfu*tt ^executives, 

it is not certain that

iompliance rer,'lts from ttrat fear, largely because the.ggrPorate

exe,cutive "may still not know what to do because of the com-

171. Id. at 9lrl. Oth"* -g,r" that this situatio "intrcduces a new elsnent of

uncertahty into aclicf executive'J<fscretion in dealing Ytq-*tpoot" -"*Sg:l:g
could -result in othaniee uninrcnded and socially undcrirable consequences"' sethi, supm

note 170, at 213.

178. Michelle D.lordon,Awidingand Minimizitrgcriminal Enuironmental Liability,

* rt"-r"*A"t or ExvrnoxrrreNTaL-RECUI-ATIONS OX BUSTXTSs Txexsncnoxs 1990'

"tsrsp.r.r.Litig.rAdmin.PracticeCourseHandbookSeriesNo.T|6,|990);seealsoM.rnortdo- frJn Thomas L. Adams, Assistant Administrator, EPA' to As$istant

l,O-irrototor, & lcgional Administrators (Sept' 21, 1987) (on file with the Tulane

Environmental Lav Jouiat); Rocen Monzru-ie, U.S. Drp'r on Justtce, L_exp exp

NeruurRrsourceDryIsloN,GutoetrNesronCtvrLnxpCntiurxarPaReLr-eI.
PRocEEDINcs, Dirrtive No. 5-87 (issued Oct' 13, l9t7)'

179. Id.
180. /d.
l8l. Id at 51/..

182. Id. at 545.

183. McMurrt & Ramsey, supra note 4, at 1162'
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plexity of environmental regulations."l84 And, as one environ-
mental attorney noted, it is a long way from "being scared to
being educate4."tes only by educating the corporale commu-
nity, will tl.l9"g range goals of the environmental regulations
be realized. Therefore, environmental enforcement sfiould be
geared towards changing behavior, rather than criminalizing
conduct, which will require a focus on efforts to.encourage voll
untary compliance.rs6 Although the ..carrot and stick',
lp.proact-l may_appear to work in the short term, ..this advantage
is brought_at the cost of an additional, and perhaps faster-grow-
ing, need for policing."r87

C. Other Potential pitfulls

. _ Corporate officers who find themselves charged personally
with a criminal violation may also find themselves without coun-
sel. Allhgugh generally the corporation itself is represented by
counsel in these actions, a great deal of debat-e surroundi
whether or not the same counsel should represent a director or
officer who is also charged with the same violation.t88 potential
complications in multiple representations are fairly numerous.
For one, the corporate client may present a diferent version of
the facts than the individual officei, which may pose problems
for defense counsel in determining a defense strategy and a the-
ory of the case. It is also difrcult for counsel in a multiple repre-
sentation to portray one client as less culpable to the piosecutor

184. Michael A. verespej, The Newest Envitonmental Risk: Jail,INousrnv wrrr,
Jan.22, 19fr, at 47.

r85. Id.
186- See Gene S. Anderson, Exercising Prosecutorial Discretion: Civil v. Ciminal

Enforcement of Environmental Yiolations what policies?,lz cnrurxer ExrorceruENT or
ENvrnoxMeNTeL LAws 1991, at 7 (A.L.I:-A.B.A. course of study series No. c617, l99l)
for a discussion of a more workable, less confusing system of compliance. Anderson
discusses the corporation as a rational actor and one who does have a desire to comply.
However, if the costs of compliance are too high or if compliance is difrcult or impossible
to achieve, then the structure may need to be refined. Id.

187. sethi, supru notg l7o, at 202. This situation may "also retard potential
technological innovation and result in greater social costs." .rd. In such a manner, this
system will actually harm the enirironmental movement. Only if corporations are given the
freedom to experiment will any actual advances in pollution conirol and reduction be
made. Those types of technological advances must come from the corporate sector. With
that caveat in mind, it is obvious that the underlying cause of much pollution will also be
the eventual ctne. See id.

188. sea e.9., stanley s. Arkin, Ethical Issues Raised During crtminal Defense
Representation: Environmental cases, in pBnsounr Lrennmy Eon ENvTnoNMENTAL
vrotlttoNs: AvorDrNG eNo Derel.IotNo crvrr- sutts eNo cnrutNet pnosecurtoNs
1991, at 279,283 (P.L.I. Litig. & Admin. practice course Handbook Series No. ,1o9, l99l).
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or the jury. Consequently, the idea of "guilt by association"
may even cornc to mind.tse Furthermore, any plea bargaining
arrangement that might resolve the controversy is subject to git-
falls as a resuh of the multiple clients' conflicting interests. This
conflict of intcrests stems from the fact that counsel cannot
advise one clicnt to cooperate with the government if the result
would be disclosure of information harmful to the other cli-
ent.rs Multiple representation "should be absolutely avoided
where corponte strategy may dictate 'serving up' an employee
to avoid proscution of top management or the corpofation
itself."rer

In additirn, the comments to the Model Code of Profes-
sional Responribility raise the possibility of a conflict of interest
that could dirqualify corporate counscl from representing the
officer or diroctor in the same action.re2 If competing interests
do in fact exirt, the Code recommends that the corporation pro-
vide the funding for separate legal representation for the direc-
tors or empbyees.re3 Therefore, it is wise for the parties
involved to eramine the potential conflicts that may arise in a
situation of rnultiple representation.

Because many of the actions in this criminal enforcement
system often end in settlement, other problems arise. The
defendants in these cases often plea bargain for a variety of rea-
sons.lea "With less and less required to prove criminal violations
and more and more public enmity of pollution in any form, there
are few defenrcs that motivate trial."re5 Of those cases that are

189. James J. Dragna, Ethical Considemtions in Corporate Responsibility, in
PeRsoNar Lnatlttr FoR ENVTRoNMENTAL Vrotlttoxs: AvotpIuc exp DsrExpruc
Crvrr Surrs lxo Qrunvru- Pnospcurloxs 1991, at 129, 13+35 (P.L.I. Litig. & Admin.
Practice Series No. aO9, l9l).

l90. Id at l!*35; see also Developments in the Law ' Conflic* of Interest in the Legal

Ptofession, supm tu 169, at l38l-83.
191. Arkin,,ryr? note 188, at 283.

192. "The pd.iltial for conflict of interest in rcpresenting multiple defendants in a
criminal case is so;nve that ordinarily d lawyer shouH decline to represent more than one

co-defendant." Moonr RuLEs oF PnorBssroxlt CoilrDucr Rule 1.7 cmt (1987).

193. Id.
194. See W&t, supra note 144, at Al (noting that many defendants are actually

small businessmen who cannot pay the $500,000 to $1,000,000 needed to successfully

defend a complicatrd fclony case. As a result, many of them are forced to plea bargain); see

a/so Anderson, supta note 186, at 9 (stating that "[w]ith enhanced sentencing and business

threatening listing end debarment rernedies, the prcssure, particularly upon the image

colscious corporatirn is to settle, to negotiate, to plead out with the best deal it can

make.').
195. Anderscr, suqra note 186, at 10.
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actually litigated, many are only reported in the specialized
trade journals and are not widely published or disseminated; as a
result, the latest caselaw may be difficult to discern.

It has also been argued that defendants in criminal actions
are faced with a conflict between the self-reporting requirements
under many environmental statutes and their personal right
under the Fifth Amendment of the United States Constitution
not to incriminate themselves.re6 In additiotr, ils stated in a
recerit opinion by the Supreme Court: where a subsequent civil
action follows a criminal conviction, double jeopardy problems
may arise.reT

V. CoNcrusroN

Criminal sanctions are quickly becoming thepunishment of
choice in environmental actions. More and more frequently,
corporate officers and directors will find themselves in front of a
grand jury for a crime they may or may not have known
occurred. A critical review of this area of law by the legal com-
munity would serve us all well. A determination of what we
may be giving up in order to hold a chief executive officer per-
sonally liable should be made. No one denies the value of our
health, environment, and natural resources. However, surely we
can achieve compliance with environmental regulations without
giving up all of our hard fought rights and liberties necessary to
protect us in criminal proceedings. An attempt should be made
to accommodate both.

J.l,NBr L. Wooore

196. See, e.9., Masha S, Croninger & Eric P. Berezin, Environmental Reporting and
the Fifth Amendment Under Califurnia's New Corpomte Ciminal Liability Act, in
CnrurNer LrABrLrry FoR ENVTRoNMENTAL VroLATroNs 1991, at ll3 (P.L.I. Litig. &
Admin. Practice Course Handbook Series No. ,109, l99l).

197. United States v. Halper, 490 U.S. 435, 449 (1989); see also, Laureln Orchard
Claff, United States v. Halper.' Remedial Justice and Double Jeopardy, 68 N.C. L. Rev.
979,979 (r99O).


