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Pogo is not too far wrong when he says, "'We have met the
enemy and he is us." While this is disturbing, it is also optimis-
tic: what man has done wrong man can set straight. Environ-
mental hw does not pretend to repcal the wind and the rain
and the hws of ecology. It is aimed at man and seeks to con-
trol his rtivities.r

I. IvrnonucrroN

Chief tustice Marshall once dcscribed the corporation as

"an artificial being, invisible, intangible and existing only in con-
templation of law."2 While this may be true, the corporate form
is here to stay. The financial and conomic advantaga created
by the existcnce of the corporate being are both enormous aod

1. wrLLIAr H. RocERs, Jn., ENvrroxMsNTer Llw $ Ll, at | (1977).

2. Trusteer of Dartmouth College v. Woodwerd, 17 U.S. (4 Wheat.) 518, 636 (1819).
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desirable.3
The principle of limited liability is one fundamental advan-

tage provided by incorporation.a Under this principle, "share-
holders in a corporation are not liable for the obligations of the
enterprise beyond the capital they contribute in exchange for
their shares."5 Limited liability applies to both shareholders
who are natural persons and to shareholders who are corpora-
tions or other articifical entities.6 The limited liability principle,
like most rules (and privileges), is subject to exception. This
exception, known as "piercing the corporate veil,"7 overrides the
doctrine of limited liability by holding shareholders personally
liable for the acts of the corporation.8 Once the corporate veil is
pierced, the personal assets of shareholders are no longer
shielded from legal actions brought by.plaintifs.e

This exception often arises where the corporation being
sued or prosecuted is the wholly owned subsidiary of another
corporation.ro Parts II and III of this comment, respectively,
will discuss and evaluate parerrt corporation liability for subsidi-
ary corporation actions in the United States under state and fed-
eral common law, and under federal environmental law,
particularly under the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA)." Notions of par-
ent corporation liability, especially with respect to federal com-
mon law, vary among jurisdictions and are presently in a state of
flux.

Part IV of this comment will evaluate parent corporation
liability in the toxic tort litigation context. Developments with

3. See, Hennv HexN, Laws or Conpouuoxs $ I, at 4 (N. ed. 1970).
4. Tax advantages also provide a strong incentive to incorporate for many business

persons in the United States. But, these incentives for incorporation are outside the scope
of this comment and therefore will not be discussed. For an overview of the tax advantages
of incorporation, see LEwrs D. SorouoN ET AL., CoRpoRATroNs LAw AND Poucv I 14-
27 (2d ed. 1988).

5. Robert B. Thompson, Piercing the Corporate Yeil: An Empirical Study,76
Connell L. Rev. 1036, 1039 (1991).

6. SoLoMoN, supra llate 4, at 240. Corporations are viewed as separate entities,
existing on their own,

7. Id at24l.
8. Id
9. Id.
lo. Id
ll. 42 U.S.C. $$9601-9675 (1988 & Supp. I l99O),amended Dy the Superfund

Amendments and Reauthorization Act of 1986 (SARA), Pub. L. No. 99-499, $ 101(35),
100 Stat. 1613 (codified in scattered sections of 421J. S. C. $$ 9ffi1-9675 (1988 & Supp. I
leeo)).
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respect to puent corporation liability in other areas of the law
may affect or alter the standard utilized in toxic tort litigation.
These alterations could potentially have an enorrnous impact on
the ability of toxic tort victims to gain compensation for their
injuries and could also further weakcn the ability of parent cor-
porations to limit their liability in the area of environmental law.
For these rersons, this comment will also attempt to identify an
appropriate standard for piercing the corporate veil in the toxic
tort litigatim arena.

IL Srnrr ANp Frosner CouuoN LAw Stlxnlnns Fon
Prcncnrc Trre ConpoRATE Vnrr

The circumstances under which the courts in the United
States will picrce the corporate veil are confusing, unpredictable,
and inconsirtent. Application of the existing veil piercing st&n:
dards vary from case to case, from state to state, and from cir-
cuit to circuit. In order to understand why this is so, it is
necessary to discuss the following things: The policy and eco-
nomic reasons for establishing limited liability, the standards for
piercing the corporate veil under state law, and the standards for
piercing the corporate veil under fedcral common law.

A. The Function of Limited Liobitity

The principle of limited liability exists in nearly every devel-
oped legal system.t2 The most basic efect of limited liability is
that it "limits the potential loss of a shareholder to the amount
invested in the enterprise."r3 But what are the public purposes
served by this principle and what are its efects?

One of the main efects of limited liability is to "shift a sub-
stantial ponion of the risk of business failure to creditors and
away from shareholders."ra The creditors, upor whom this
additional risk is placed, include both voluntary creditors and
involuntary creditors.ts Voluntary creditors consist, of parties
contracting with a corporation.l6 Involuntary creditors mainly
consist of tort victims.rT Limited liability c:ln afect each type of

12. SololrrcN.r, supm notg 4, at 241.
13. Id at210.
14. Id" at42.
15. rd
16. Id.
11. Id. Iilmy times a court will pierce the corporate veil more readily if tlrc action is

based on a tort d.im. However, Solomon and his co-authors caution: "This bifurcation is
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creditor differently.
Two proponents of the limited liability principle, Frank H.

Easterbrook and Daniel R. Fischel, argue that it is essential to
the existence of publicly held corporations for

only in such an environment can the critical features of central-
ized management and investor willingness to bear risk exist.
Limited liability makes investors willing to delegate manage-
ment functions to a cenfialized corporate group and to under-
take risky projects. Not only shareholders but voluntary
creditors benefit from these rules. As to involuntary creditors,
their loss from limitations on liability is mitigated by incentives
to provide insurance which adequately substitutes for the per-
sonal liability of shareholders.rs

Easterbrook and Fischel also argue that limited liability reduces
monitoring costs with respect to an agent's performance, pro-
motes efficient markets for stock, encourages diverse stock port-
folios, and "encourages risk taking by corporations whenever a
project indicates positive net present value."re

Robert B. Thompson agrees, for the most part, with Easter-
brook and Fischel.2o Thompson argues that "fl]imited liability
permits parties to allocate the risk of an enterprise to a more
efficient risk-bearer in particular circumstances."2l But Thomp-
son also recognizes that limited liability places costs on parties
who have not chosen to deal with the corporation. He explains:

Creditors who choose to deal with a limited liability enterprise
accept this risk and can raise their prices to reflect this differ-
ence in risk or can seek security. . . . However, even if creditors
are sometimes better risk-bearers, limited liability also shifts
risks in other situations to claimants who had no choice in
dealing with the enterprise. . . . To this extent, limited liability
shifts some costs of doing business away from the corporation
to other parts of society.22

Thus, limited liability places involuntarily imposed costs upon
innocent parties, who are not likely to be well-equipped risk-

somewhat oversimplified because the ability to bargain over terms is the main distinction
between the categories. Yet the contract creditor who sells merchandise or services over
the counter or over the telephone to a corporation has not engaged in any more bargaining
than the tort victim." Id.

18. Id. (citing Frank H. Easterbrook & Daniel R. Fischel, Limited Liability and the
Corporation,52 U. CHl L. Rrv. 89, 93 (1985)).

19. Id.
20. Thompson, supra note 5, at IOTO-73.
21. Id. at 1039.
22. Id. at 1039-'0.
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bearers. Many courts take into consideration whether the plain-
tiff was a voluntary or an involuntary creditor of the defendant
corporation, when deciding whether or not to pierce the corpo-
rate veil.23 Clearly, the justifications for limited liability are gen-
erally less pcrsuasive when involuntary creditors are involved.

The arguments favoring limited liability are also less per-
suasive when applied to close corporations.2a Many of the pub-
lic benefits that are arguably promotcd by limited liability with
respect to public corporations, are not promoted by applying
limited liability to close corporations. In fact, the main benefac-
tors in any type of corporate limited liability situation are the
shareholders. In the context of a close corporation, however,
these shareholders are often the dirotors of the corporation.
Accordingly, they are likely to reap larger personal gains from
business profits. Indeed, limited liability may encourage close
corporation chareholder-directors to engage in mori risky activi-
ties because they stand to gain much more than do public corpo-
ration shareholders.2s

Thus, while strong arguments can be made favoring the
fmited liability principle, a line exists where the costs of limited
liability outweigh the public benefits. The piercing the corporate
veil exceptim to limited liability ensures that corporations do
not abuse thc privilege of limited liability. Though it is unclear
exactly whert the line is crossed from limited liability to some
form of personal liability, every jurisdiction in the United Stato
espouses a vicw that limited liability is not absolute.26

B. State Common Law

Corporrte formation in the Unitod States is purely a matter
of state law.27 This does not mean that state law provides the

23. See Unitcd States v. Jon-T Chemicals, Inc., 768 F.2d 686, 693 (5tb Cir. 1985)
(-oprning that in r contract case, unlike a tort case, the creditor has willingty tran$acted
business with a subridiary); Bucyrus-Eric Co. v. Gencral Products Corp., 643 F.2d 4l3,4lg
(6th Cir. 1981) (rpting that fraud is not an essential characteristic of piercing the corporate
veil when its retotion would produce injustice or incquitable results).

24. SoloMoir, supla note 4 at ?A2; see also Thompson, supla 
^ote 

5,.at 1047-48
('Limited lirability performs the additional function in larger corporations of facilitating the
transferability of rhares and making possible orgrnized securities markets with the
increased liquidity aad diversification benefits that these markets make possible. The
absence of these orket-related benefits for close corporations explains, in part, why courts
are more willing to pierce the veil of close corporations . . . .).

25. SorouoN, supra ll,ote 4, at 243.
26. See gencmlly SrBpHeN B. Pnessen, PIERcTNG rnr, Conponetn Ven (1991).

27. See SotottoN, supra note 4, at 34. Though state laws regarding corporations are
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only means of govermng and controlling corporate behavior.
Though state statutes provide the means for attaining limited
liability via incorporation, federal law sometimes governs corpo-
rate veil piercing questions.2s This subsection will set forth the
common statutory means of limiting liability, discuss the stan-
dards for and the relevant factors involved in piercing the corpo-
rate veil under state law, and examine cases in which various
courts, applying state law, pierced or refused to pierce the corpo-
rate veil.

The principle of limited liability is uniformly accepted as a
fundamental rule of corporate law in all the states across the
United States.2e The Revised Model Business Corporation Act
provides a clear example of'this principle:

(a) A purchaser from a corporation of its own shares is not
liable to the corporation or its creditors with respect to the
shares except to pay the consideration for which the shares
were authorized to be issued or specified in the subscription
agreement.

(b) Unless otherwise provided in the articles of incorporation,
a shareholder of a corporation is not personally liable for
the acts or debts of the corporation except that he may, become personally liable by reason of his own acts or
conduct.30

Other state corporation statutes utilize similar provisions limit-
ing shareholder liability. Customarily, statutes require a corpo-
ration to explicitly state in its articles of incorporation that
shareholder liability is generally limited to the extent of invest-
ment in the corporation.3r

The limited liability principle is stringently upheld pnder
state law.32 Harry T. Henn writes in his treatise on corporation

not the subject ofthis comment, a briefdiscussion ofthe veil piercing standards under state
law will be helpful to the subsequent discussion of federal common law and federal
statutory law parent corporation liability standards.

28. See infra notc 75 and accompanying text for a discussion on when state law
applies. The "internal afairs" doctrine is the basic means of determining whether state law
or federal law applies. See Note, Piercing The Corporate Yeil: The Alter Ego Doctrine
[Jnder Federal Common Law,95 Hanv. L. Rev. 853, 855 (1982) [hereinafter Piercing the

Corporate Veill.
29. See Revrsrp Mopr,r- BustNEss CoRP. Acr $ 6.22 (1991) [hereinafter RMBCA];

Der. Gex. Conp. L. $ 102(bX7) (1991); N.Y. Bus CoRP. L. $ 4O2(b) (1991).

30. RMBCA $ 6.22 (citations omitted).
31. See N.Y. Bus. Conp. L. $ 4O2(b).

32. Piercing the Corporate Veil, supra note 28, at 855 (stating that corporate law has

generally been reluctant to hold an alleged alter ego liable).
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law that "thc prevailing rule is that where corporate formalities
are substantidly observed, initial financing reasonably adequate,
and the corporltion not formed to evade an existing obligation
or statute or to cheat or to defraud, even a controlling share-
holder enjop limited liability."33 'The failure by either the cor_;

poration or-by an individuaLshareholder to observe some or all
bf ttre elemats of this rule may caurc a court to disregard the
general principle of limited liability.

State courts wilt pierce the corporate veil in similar situa.
tions3a and a similar test will likewise be employed. However, a
substantial grey area of corporate behavior exists within which a
court's willingness to pierce the veil is unpredictable. Some

commentatqr believe that "'Piercing' seems to happen freak-
ishly. Like lightning, it is rare, severe, and unprincipled. There
is a consensus that the whole area of limited liability, and con-
versely of picrcing the corporate veil, is among the most confus-
ing in corpcate law."3s The reasons for this unpredictability
beiome mort readily apparent after viewing the basic standards
courts employ and the factors taken into account in such
situations.

State courts generally employ a two-pronged test when
deciding whcther to pierce the corporate veil.36 The first prong
requires "such unity of interest and ownership that the separate
personalities of the corporation and the [shareholder]_no longer
exist."tt Thc second prong seeks to decide whether "the acts are

treated as tlrooe of the corporation alone, for then] an inequita-
ble result will follow."38 Some courts also require that retaining
the corporatc fiction will work an injustice on the *j"r{
party.re- However, this third prong seems to be inherently
answered under the second prong of the test and thus may be

superfluous.

33. Hnnnv T. Hexx, LAws oF Conronluone $ l'16, at 251 (2d d. 1970).

34. See, e.g, PnEssen, supm rrote 26, $$ 2.Ol-2.52, at 2-l to 2'523 (chapter on

piercing the corpa?te veil under state law).- 
fS. Frank H. Easterbrook & Daniel R. Fischel, Limited Liability and the

Corporation,52 U. CuI. L. R-ev. 89, 89 (1985).

36. See Balcr v. Raymond Int'I, Inc., 656 F.2d 173, 179 (5th Cir. l98l\, cert. denied

456 U.S. 983 (1932); accorul lnwendahl v' Baltimore & O.R.R., 287 N.Y.S. 52' 72' aff'd,6
N.E.2d 56 (1935). This test is equally applicable to piercing the corporate veil in the

parant-subsidiary @ntext.
37. Automotriz Del Golfo de Cal. S. A. v. Resnick, 306 P.2d 1,3 (1957); accord

FMC Fin. Corp. v. Murphree, 632F.2d 413,421 (Jth Cir. 1980).

38. Aunmarb, 306 P.2d at 3.

39. See, e.g, Saphir v. Neustad, 413 L.2d 843, 853 (Conn. Strper. 1979).
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ln DeWitt Truck Brokers, Inc. v. W. Ray Flemming Fruit
Co.,* a classic corporate veil piercing case,ar an action was
brought by a creditor seeking to hold the corporation's president
individually liable.a2 The United States Court of Appeals for the
Fourth Circuit found in favor of the creditor and clearly laid out
the determinative factors involved in the veil piercing analysis.a3
At the outset, the Fourth Circuit stated that South Carolina law
employs a presumption that "the corporation and its stockhold-
ers are separate and distinct."# This presumption, however, is
overcome under corporate veil piercing doctrine whenever: (l)
"recognition of the corporate form would extend the principle of
incorporation'beyond its legitimate purposes,' " and (2) a failure
to pierce the corporate veil would "produce injustices or inequi-
table consequences."a5 In such instances, stockholders will be
held personally liable.a6

The court also recognized that the circumstances under
which courts pierce the corporate veil lack clarity and uniform-
ity,a7 launching the exception into a state of confusion. Further,
the court insightfully acknowledged that the situations in which
courts pierce the corporate veil axe " 'rarely articulated with any
clarity."'48 The court found this to be the case because corpo-
rate veil piercing is sui generis in nature.ae

40. 540 F.2d 681 (4th Cir. 1976). Although DeWitt Truck Broken applies South
Carolina law, it has been noted as a leading federal common law case. ,See, PRrssER, szpra
note 25, $ 3.05, at 3-49.

41. Although DeVitt Truck Broken does not involve piercing the corporate veil to
hold a parent corporation liable, it is directly relevant to the parent corporation context
because the standards utilized and factors analyzed are the same. The test for holding an
individual personally liable for the action of the corporation is identical to the test
employed when seeking to hold a parent corporation liable for the actions of its subsidiary.
See DeVitt Truck Broken, 54O F.2d at 683-87.

42. Id. at 683.
43. Id. at 683;87.
4. Id. at 683.. The court noted that this presumption applies in the parent-subsidiary

context. DeVitt Truck Broken also recognized that the presumption "is merely a legal
theory, 'introduced for purposes ofconvenience and to subserve the ends ofjustice' . . . ."

45. Id. (citing Krivo Industrial Supp. Co. v. National Distill. & Chem. Corp., 483
F.2d 1098, 1106 (5th Cir. 1973) modified factually, 49O F.2d 916 (5th Cir. 1974); Sell v.
United States, 336 F.2d 467, 472 (lfth Cir. 1964); Stone v. Eacho, 127 F.2d 284, 288-89
(4th Cir. 1942), cert. denied,3l7 U.S. 635 (1942); Jennings v. Automobile Sales Co., 93
s.E. 188, 188 (S.C. l9r7).

46. Dewitt Tntck Broken, 540 F.2d at 683. The court cautioned that personal
liability should be imposed "reluctantly" and "cautiously."

47. Id. at684.
48. Id. (citing Swanson v. Levy, 509 F.2d 859, 861-62 (9th Cir. 1975)).
49. Id.; see also BLAcK's Lew DrcrroNnny 1286 (5th ed. 1979) (defining the term

"sui generis" as: "Of its own kind or class; r'.e., the only one of its own kind; peculiar").
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DeVitt Track Brokers, however, also expressed a liberal
vjew of corporate veil piercing, stating that "[t]he theory of lia-
bility under the 'instrumentality' doctrine does not rest upon
intent to defnud. It is an equitable doctrine that places the bur-
den of the las upon the party who should be responsible."so
Many state courts would not go this far. The case enumerated
eight factors that, when addressed, shed light on the propensity
of a court in oquity to pierce the corporate veil.5r These factors
include:

1) whether the corporation was grocsly unde,rcapitalized for
the purposes of ihe corporate undertaking;s2

2) failure to observe corporate formalities;
3) non-payment of dividends;
4) debtor corporation insolvency at the time;
5) dominent shareholder siphoning of corporate funds;
6) non-furctioning of other officers or directors;
7) absencc of corporate records; and
8) the fact that the corporation is merely a facade for the oper-

ations d the dominant shareholder or shareholders.s3

Although noe of these factors, standing alone, is sufficient to
pierce the corporate veil,5a the undercapitalization factor is con-
iidered relatively important.ss The Fourth Circuit found that
the "obligation to provide adequate capital begins with incorpo-
ration and ir a continuing obligation thereafter . . . during the
corporation't operation. "56

ln Denitt Truck Brokers, the president of the defendant

50. DeVitt Tt'uck Broken, 5,lO F.2d at 684 (qwting Krivo Industrial Supply Co. v.

Nat'I. Distillers it Cbemical Corp., 483 F.2d 1098, 110647 (5th Cir' 1973)).

51. Id at 615-87.
52. Id at 6lt-t6 (citing Hexx, supra no:c 3, tt 257 Anderson v. Abbott" 321 U.S.

349,362 (194a); $one v. Eacho, 127 F.2d 284, 288 (4th Cir. 1942); Luckenbach S.S. Co. v.

W. R. Grace &el^,267 F.676,681 (4th Cir. 1920), cert denied,254 U'S. ea Q92$;
Francis O. Day Co. v. Shapiro , 267 F.?A 669, 673 (D.C' Cir. 1959); Arnold v. Phillips' I 17

F.2d497,502(5tlCir. l94l),certdenied,3l3U.S.5t3(1940)'Puamierv.BargeBTlT93'
395 F. Supp. 1019, 1039 n.lo @.D. Ya. 1974); Mull v. Colt Co.,3l F.R'D. 154' 163

(S.D.N.Y. 1962); Kilpatrick Bros., Inc. v. Poytnet, 173 P'Zd 33' 4O (Kaq. 1970); North
Arlington Med. BUt., Inc. v. Sanchez Const. Co-, 471 P.2d 2&, 244 (Nev. 1970);

Automorriz Del oolfo De cal. v. Resnick, 306 P.2d 1, 4 (Cal. 1957); James R. Gillespie,

The Thin Corpontc Line: Loss of Limited Liability hotection,45 N'D. L. REv. 363,377'
78 (re6e)).

53. DeVitt Tntck Broken, 5,+O F.2d at 686'87.

54. Id
55. Id at 6E5. A substantial amount of legal authorities consider undercapitalization

to be an importart factor in deciding whether to picrce the veil, "particularly so in the case

of the one-man c closely held corporation."
56. Id. at 6t6.
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corporation was found personally liable because there was a
complete disregard of corporate formalities, the corporation
operated only for the financial advantage of the president, the
corporation was undercaplitalizd, the president had siphoned
corporate funds which had been collected for plaintif creditor,
and the president had indicated to the plaintiff that he would
take care of payments if the corporation failed to do so.57

Though some states apply the corporate veil piercing analy-
sis more strictly than others,58 the willingness of a court to
pierce the corporate veil, and the weight given to tlre above-men-
tioned factors, also depends, in part, on the type of claim befiore
the court. DeWitt Truck Brokers, for example, represents a case
where the court had very little trouble in justifying piercing the
corporate veil. The cases which follow, Edwards Co., Inc v.

Monogram Industries, fnc.se and Bucyrus-Erte Co. v. General
Products Corp.,n presented complex factual and legal issues and
thus were more difrcult to decide.

ln Edwards.. Co., fnc. v. Monogram Industries, Inc., the
United States Court of Appeals for the Fifth Circuit, applying
Texas law, expressly stated that the corporate veil piercing stan-
dard differs between tort claims and contract claims.6r Edwards
was a breach of contract claim where the plaintiff attempted to
pierce the corporate veil and hold the parent corporation liable
for the contractual obligations of the subsidiary.62 . Because the
dispute was contractually based, the district court held the plain-
tiff to a higher burden of proof in establishing the elements nec-
essary to pierce the corporate veil. Under this higher standard,
the court concluded that, even though the defendant parent cor-
poration "ultimately controlled" the subsidiary, the corporate
veil should not be pierce{ because the record showed that the
subsidiary was more than 'Just a piece of paper."63

The appellate court, however, felt the plaintiff was justified
in piercing the corporate veil to reach the parent corporation
because: the parent corporation owned one hundred percent of

57. Id. at 688-89.
58. Compare Edwards, T3O F.2d 977,982-83 with Bucyrus-Eie, &3 F.2d 413, 418-

19.

59. Edwards Co., Inc. v. Monogram Industries, Inc., 730 F.2d 977,982 (5th Cir.
r984).

60. Bucyrus-Erie Co. v. General Products Corp., 643 F.zd 413,418 (6th Cir. 1981).

61. Edwards,730 F.2d at 980-84.
62. Id. at 978.
63. Id. at986.
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the subsidiary stook; the parent corporation and subsidiary filed
joint tax returns; the subsidiary failed to follow many corporate
?ormalities; directors and officers of the parent corporation com-
prised all of the officers and directors of the subsidiary corpora-
iion; and the parent corporation often loaned money to the
roUriOiuty.* The Fifth Circuit required a more strlgelt show-
ing "thai thc subsidiary was used by the parent f-o-r fraud or

ffistice?'before the corporate veil could be pierced.65. Thus, the
result in Ed*ards begs lhe question: what is "injustice" in the
corporate veil piercing context? Edwrds seems to represent a

coriservative approach to veil piercing in general, and especially

when a pareat corporation is involved-
Bucyrus-Erie Co. v. General Prducts Corp,,6 another cor-

porate veil flercing cnse arising out of a contract claim, articu-
iated what scems to be a less stringent formula for piercing the
veil than war applied in Edwards. The Sixth Circuit found that
the corporatc veil should be pierced when

(1) dominrtion and control over the corporation by those to be

: tt"tO liablc is so complete that the corporation has no s€paratg

mind, wi[ or existence of its own; (2) thut domination and
control wrs used to commit fraud or wrong or other dishsnest
or unjust rcts; and (3) rqiury or unjustrloss resulted to the
plaintitr fiom such control and wrong.67

Though Bucyrus-Erie establishes a three-pronged te$' the sec-

ond piong eppetrs, intentionally or not, to broaden the scope o{
the wrongs ihat may cause a court to pierce the corporate. veil.
Further frppo* forthis contention may be found by the Sixth
Circuit's recognition that fraud is not essential to corporate veif
piercing. ln Eucyrus-Erie, the court pierced the corporate veil
anO fouttO the defendant corporation's president personally lia-
ble because the president failed to follow corporate formalities
and because the corporation was undercapitalbd.68 The cou$
stated that, absent fraud, courts "will disregard the corporate
fiction when its retention would produce injustice or inequitable
consequences."6e Thus, the problem of determhitg-when a

court wiU nna that injustice would be promoted or that inequita-

G. Id.
65. Id. at 9t3-84.
66. Bucynr-Erie Co. v. General Products Corp., 643 F.2d 413 (6th Cir' l98l)'
67. Id. atllt.
68. Id.
69. Id. at 419 (citing State v. Standard Oil Co., 30 N.E. 279,279 (Ohio S' Ct' 1892)

Anderson v. Abbott, 321 U.S. 349, 361 (1944); National Marine Service v. Thibodeaux, 501
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ble consequences will result from refusal to pierce the corporate
veil still remains.

DeWitt Truck Brokers, Edwards, and Bucyrus-Erie are gen-
erally representative of the current position of State corporate
veil piercing law. Notwithstanding the applicable tests and rele-
vant factors involved in piercing the corporate veil, perhaps the
most important information and conclusions that can be drawn
from these cases is that corporate veil piercing is sui generis in
nature. Because courts more willingly pierce the veil in tort situ-
ations and because parent corporations will always exercise a
greater degree of legitimate control over subsidiary corporations
than will the average corporate shareholder, this conclusion
makes corporate veil piercing in the parent-subsidiary context
especially unpredictable with respect to torts.

The importance of the undercapitalization factor cannot be
overemphasized either.' It would seem especially difficult for a
parent corporation to justify establishing an undercapitalized
subsidiary - especially in an action sounding in tort. Nonethe-
less, the courts seem to hold uniformly that undercapitalization
alone is not sufficient to justify piercing the corporate veil.

The difference in the willingness of various states to pierce
the corporate veil has the undesirable effect of creating unpre-
dictability for shareholders. Shareholders of corporations oper-
ating in several states are even less able to predict when the
corporate veil will be pierced, because, as Edwards and, Bucyrus-
Erie demonstrate, some states apply the corporate veil piercing
test more strictly than others. Though uniformity has its advan-
tages, maybe, where state law applies, a requirement of more
egregious conduct before piercing the corporate veil is not a bad
idea, at least in a breach of contract case. This may not neces-
sarily be true, however, under the context of federal corporate
veil piercing law where it may be desirable to both create uni-
formity and promote the purposes of federal legislation and
policy.

C. Federal Commotn Law

Much of the corporate veil pieicing law suggests that the
problems courts face are the same whether the cause of action

F.2d 940,942 (sth Cir. 1974); Krivo Industrial Supp. Co. v. National Distill. & Chem.
Corp.,483 F.2d 1098, l106 (5th Cir. 1973)).
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arises under state law or federal law.'o While this may be true
for the most part, some authorities argue th{ l unique federal

common law should be developed; especially in instances involv-
ing federal hgislation.Tt Since 1986, many federal .corrrts have

beiome more receptive to piercing the corporate veill2 T!"- ud

hoc develop6ent of tnis trend may have thrown the federal law
of corporati veil piercing into an even more unpredictable, con-

fusing state of aifairs tlan exists under state common law.73

This-subsection will examine when federal law applies and pres-

ent some fedcral common law corporate veil piercing cases'74

Federal law is not always applicable to cases in which there

is a question of whether or not to pierce the corporaQ_veil As
was mentionod above, sometimes itate law applies. However,
when federd interests are involved and state interests are not
especially strong, the "internal affairs" doctrine of corporation
law dictates that a federal court may be the proper forum'?5 To
gain access to the looser corporate veil piercing -standard
employed in federal court, plaintifrs seeking t9 Pierce the corpo-
rati veil mty try to demonstrate that the issues surrounding
their case involvi primarily external corporate afairs.

One reason the corporate veil piercing standard is more

uncertain under federal common law than under state common
law is that the Supreme Court has not explicitly set a standard in
this area. The Supreme Court first addressed the desirability of
developing rnd implementing a looser federal common law stan-

dard for Jorporate veil piercinginAnderson v. Abbott T6 In his

70. PREsstr, supta note 26, $ 3.01, at 3-1.

71. Id
72. Id" at :l.2 (notiag that, after the publicaticr of the seminal Harvard Law Review

casenote entitled Piercing The Corporati Veil: The Alter Ego Doctrine Under Federul

Common Law, upra note 28, many federal courts began to mofe liberally pierce the

corporate veil).
73. Id
74. T\e t€a lsid out it DeWitt Truck Broken, is often cited by federal courts and is

generally represatative of the federal standard. Thcrefore, bq.atsr- DeVitt is adequate' no

ieaerat stanaara yill be enumerated herein. Furthcr, though each federal circuit cannot be

examined withh the limits of this commenq the cases presented will be generally

representative of the entire spectrum of federal corporate veil piercing lrrw. For a more in

deptlr discussioa, see Pnessrn, supra note 26, $$ 3.02-3.16.

75. See Aderson v. Abbott, 321 U.S. 349, 363 (1944); see also Piercing th:e corpomte

Yeil, supra note 2t, at 862-63 ("according to the 'intcrnal affairs' doctrine of corporate law,

a corporation's internal afairs . . . should be regulated by the law- of th: stale :f
incorporation, thc external affairs may be governd by other law, such as that of the

forum").
76. 321U.S. 349 (1944).
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opinion, Justice Douglas gave approval to such a standard when
the goals and purposes of federal legislative policy would other-
wise be avoided or undermined.TT Douglas justified this looser
standard arguing that "[i]f the judicial power is helpless to pro-
tect a legislative program from schemes for easy avoidance, then
indeed it has become a handy implement of high finance."78

The majority opinion in Anderson has been criticized, how-
ever, on two points. First, "the original justification for share-
holder limited liability in America probably had as much to do
with the protection of the concerns of the common man as it did
with lofty financial mandarins."Te Second, "the purpose of the
limited liability 'scherne' in lAndercon] was not necessarily to
frustrate federal policy, nor was that'legislative policy . . . plain'
in the manner Douglas suggested."so

A second Supreme Court case, First National City Bank v.
Banco Para El Comercio Exterior de Cuba,sr represents a more
cautious approach to piercing the corporate veil. In her opinion,
Justice O'Connor used a standard comparable to the traditional
state corporate veil piercing standard.s2 O'Connor stated:

[W]here a corporate entity is so extensively controlled by its
owner that a relationship of principal and agent is created, we
have held that one may be held liable for the actions of the
other. . . . In addition, our cases have long recognized 'the
broader equitable principle that the doctrine of corporate
entity, recognized generally and for most purposes, will not be
regarded when to do so would work fraud or injustice."'83

Because First National City Bank involves international law, and
thus may be limited in its application, the federal common law
standard for corporate veil piercing remains in limbo.sa Though
First National City Bank, decided thirty-nine years after Ander-
soz, represents a more conservative approach to federal corpo-
rate veil piercing, Anderson, which promotes a loose federal
corporate veil piercing standard is still alive. Accordingly, the

Id at362-63.
Id. at 36667.
PnrssER, supra note 26, Q 3.O2, at 3-10.
Id
462 U.S. 6ll (1983).
Id" at 629.
Id at 629 (citing Taylor v. Standard Gas Co., 306 U.S. 307, 322 (1939).
Pnrssen, supru note 26, $ 3.02, at3-17. Presser notes that "[i]t will be observed

that even though [Frrsl Nat'l city Bankl cited a plethora of broad domestic veil piercing
cases, it was really more concerned with issues of international economic and political
realities. . . . Its holding is thus a very narrow one . . . ." Id.

77.
78.
79.
80.
81.
82.
83.
84.
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9) The srbaidiary receives no busincss except that given to it
by thc paren!

l0) The puent uses the subsidiary's property as its own;
lli The ihily operations of the two corporations are not kept

sepantc; and
12) The Hrbsidiary does not observe the basic corporate for-

malitics, such as keeping separate books and records and
holding shareholder and board meetings.eT

The court also articulated two additional factors that may be

considered: (l) "whether the directors and officers of [the sub-

sidiaryl act independently in the interest of that company' or
whether they take their orders from the [parent] and act in the

[parent's] interest;"e8 and (2) the "@nnection of [the] parent's
employee, oficer or director to [the] subsidiary's tort or contract
glving rise to [the] suit."ee

The cour.t inJon-T Chemicals observed that the parent cor-
.poration had given the subsidiary millions of dollars in funds,
lhe subsidiary was undercapitalized, the parent and the subsidi-
ary funds wcre commingled, and the parent and subsidiary had
used the subridiary's property jointly.to Thus, the court pierced
the corporatc veil and held the parent corporation personally lia-
ble,ror even though the subsidiary had followed all the relevant
corporate fomalities.t@ Agreeing with the Fourth Circuit's
view, the Fifth Circuit noted that in deciding whether to pierce
the corporatc veil, "courts are con@rned with reality and not
form, with how the corporation operated and the individual
defendant's relationship to that operation."ro3 The court also
added that observing corporate formalities was only one factor
in a "multi-factor test."rs

The Fifth Circuit respects the need to develop a separate
fbderal standard for piercing the corporate veil in cases involving

97. Id. at6/|l-92.
98. Id at 6ll (cithg Baker v. Raymond Int'I, 656 F.zd 173, 180 (5th Cir' l98l), ce*

denied 456 U.S.9t3 (1982)).
99. Id (citiU Miles v. A.T. & T., 703 F.2d 193, 196 (5th Cir. 1983)).

l0/J- Id at 69t[-95.
101. One mmentator has remarked: *[W]hile Jon-T Chemicals did not expressly

appear to have sarcss€d . . . that there need to be, as well as dbmination and control by tle
sharehol<ler, sorr fraud or wfong committed through the use of the corporate form, the

court's focus on undercapitalization and the use of the subsidiary to comrnit a tort . . .

surely reflect such a requirement." Thompson, supm note 5, at 78.
lO2. Jon-T Chemicals,768 F.?-d. at 693.
lO3. Id. (citing DeWitt Truck Brokers v. Ray Flernming Fruit Co., 54O F 2d at 581'

685 (4th Cir. 196)).
l04. Id" at 6)3-94.
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"the rights of the United States arising under nationwide federal
programs."ro5 Nevertheless, Jon-T Chemicals may only apply a
looser federal common law standard in cases sounding in tort.
The court explained that recent holdings had required that, "in
contract cases, fraud is an essential element of an alter ego find-
ing. . . However, we do not require a finding of fraud in tort
cases, particularly where the subsidiary is undercapitalizeA

It is unclear, however, whether the Fifth Circuit still
requires fraud to pierce the corporate veil in contract cases
involving parent companies and their subsidiaries: "[a]nother
exception [to limited liability] arises where, as here, a parent
company totally dominates and controls its subsidiaqy, operating
the subsidiary as its business conduit or agent."roT It thus
appears that whether the claim sounds in tort or in contract
fraud is not essential to hold a parent corporation liable for the
acts of its subsidiary.

The Eighth Circuit's corporate veil piercing standard, is,
perhaps, the broadest, most liberal standard among the federal
circuits. Contractors, Laborerc, Teamsters and Engineerc Health
and Welfore Plan v. Hroch ro8 is an exemplary decision. Hroch
was an action by a union to recover delinquent payments to an
employee trust. The plaintiff union sought to pierce the corpo-
rate veil and hold the defendant corporation's president liable
for the delinquent payments.r- At the outset, the Eighth Cir-
cuit stated that because the case arose under federal legislation,
namely the Labor Management Relations Act, federal cofilmon
law applied.tto The court enumerated the same three-pronged
test used by the Fourth Circuit to decide whether to pierce the
corporate veil. The elements of the test included:

lO5. Id. at 693 (citing United States v. Kimbell Foods Inc., 44O U.S. 715,726 (1979)>.

106. Id. at 692-93 (citations omitted). Thq court went on to say: "The ri:ason for tlis
distinction is clear. In a contryrct case, the creditor has willingly transacted business with
the subsidiary. If the creditor wants to be able to hold the parent liable for the subsidiary's
debts, it can contract for this. . . . In a tort case, by contrast, the creditor has not
voluntarily chosen to deal with the subsidiary; instead, the creditor relationship is forced
upon it. Thus, the question of whether the creditor relied on misrepresentation by the
subsidiary is irrelevant." Id. at 693.

lO7. Id. at 691.

lO8. 757 F.2d 184 (8th Cir. 1985).

109. Id. at l9O.

ll0. Id. at 190 (citing Seymour v. Hull & Moreland Eng'g, 605 F.2d 1105, 1109 (9th
Cir. 1979)).
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l) The mount of respect given to the separate entity of the
corpontion by its shareholders;

2) The dcgree of injustice visited on the litigants by recognition
of the corporate entity; and

3) The fnudulent intent of the incorporators.lrr

After revealing the corporate veil picrcing test and the relevant
factors conridered in applying that test,lr2 the Eighth Circuit
stated that, "the courts will disregard the corporate form'when-
ever necessrry to prevent fraud or to achieve equity."'rr3

In revicwing the facts before it, the Eroch court noted that:
(l) the corporation had been dissolved for failure to pay occupa-
tional tax, (2) the corporate record keeping was inadequate, and
(3) the corporation had failed to observe various "n@essary"
formalities.rra However, the court did not pierce the corporate
veil for theec reasons alone. According to the court, the testi-
mony of thc defendant corporation's president "strongly sug-
gestled] that he had used the corporate form in an inequitable
fashion to avoid its obligations and that unless judgment is
entered against him individually, the contributions to the Trusts
will never bc made, resulting in a fraud on the Trusts."rr5 The
Eighth Circuit admitted that under state corporate veil piercing
standards, it probably would have refused to pierce the corpo-
rate veil.rr6 The court, however, emphasized its duty under the
federal standard to consider congrcsional policy, in deciding
whether to pierce the corporate veil or not,rrT and accordingly,
held the defendant president personally liable.

Hroch, Jon-T Chemicals, and Yalley Cabinet all indicate
that the fedcral law regarding corporate veil piercing is in a state
of flux, varying from jursidiction to jurisdiction. Yalley Cabinet
represents e conservative standard following the traditional cor-
porate veil piercing test. This approach is undesirable due to its
failure to address the additional necessity of designing a uniform
federal law and the necessity of taking into account federal poli-

lll- Id (citing Seymour v. Hull & Moreland Eng'g, 505 F.2d at llo5); see aln
Board of Trustq v. Valley Cabinet 877 F.Za 769, 772 (fth Cir. 1984).

ll2, Contnctors, Laborers, Teamsters, & Eng'rs Health & Welfare Plan v. Hroch,
757 F.zd 184, lq) (8th Cir. 1985).

l13. Thonpcon, supra note 5, at96-97 (crting Hr@h,757 F2d &t 190).

ll4. Hrwh, 757 F.2d at 190-91.

ll5. Id. at l9l.
rt6. Id.
fi7. Id.
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cies and legislation when addressing corporate veil piercing
questions.

Jon-T Chemicals resembles the traditional state approach,
but appears to apply a more lenient federal standard in the tort
context. As tort victims are involuntary creditors with respect
to defendant corporations, a more lenient test is surely justified.
Jon-T Chemicals may also represent a greater willingness in
courts to pierce the corporate veil, while at the same time hold-
ing on to the old standards for fear of jeopardizing the rule of
limited liability. At the very least, Jon-T Chemicals is useful for
its laundry list of factors relevant to analyzing parent corpora-
tion liability.

Hroch represents a liberal federal corporate veil piercing
standard that may vary from case to case. The Hroch court
approach, however, indicates that certain cases require corpo-
rate veil piercing even when the traditional test for piercing can-
not be satisfied.

All of these cases are valuable because they indicate the
need for a uniform federal common law standard for piercing
the corporate veil in order to promote federal policies and legis-
lation. Arguably, the promotion of federal policies and legisla-
tion cannot be achieved until a uniform standard has been
established. As the next section of this comment will demon-
strate, the cases determining parent corporation liability under
CERCLA represent one means of moving towards a uniform
federal standard under cases involving federal statutory law.

III. PrencrNc THe ConpoRATE Vnn UNpBn CERCLA

The development of environmental law has given rise to a
new line of cases determining parent corporation liability for the
acts of a subsidiary. The federal common law regarding corpo-
rate veil piercing has branched otr into a new area in cases
involving violations of environmental statutes. In the environ-
mental context, the corporate veil piercing doctrine's effect on
parent corporation liability can be clearly examined in cases
involving claims under the Comprehensive Environmental
Response, Compensation, and Liability Act.rr8 The reasons for
this development can be easily understood by discussing the pur-
pose of CERCLA, the statutory bases of liability, and the recent

tr8. 42 U.S.C. $$9601-9675.
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developmente in the jurisprudence concerning CERCLA and
parent corporation liability.

A. The Purpse of CERCI'I|

Congrer enacted CERCLA to combat the growing prob-
lem of improper hazardous waste disposal.lte Congress sought
to achieve this goal by allowing the firderal government to clean
up hazardoru iaste and subsequently recover the costs from the
responsible porties. r2o

The Environmental Protection Agency (EPA) is the pri-
mary authority designated to enforce the goals of CERCLA.I2r
EPA clean-up activities, called response actions, are financed by
the "Hazardous Substance Superfund", also known as the
Superfund.r22 CERCLA authorizes the government to recover
the cleanup costs from responsible parties,r23 and imposes heavy
per-day penrlties for failure to comply with its provisions.lx

B. Liabitity lhnder CERCLA

(Inited States v. Maryland Bank and Trust Co.t25 concisely
enumerates the elements necessary to recover response costs.

The governmant must establish that:
1) the sitc is a "facility";
2) a "releese" or "threatened releasc" of any "hazardous sub-

stance" from the site has occurred;
3) the rdcase or threatened releasc has caused the United

States to incur "response costs"; and
4) the defendant is one of the persons designated as a liable

party liable for costs.126

Thus, in order to incur liability, a parent corporation must first
be designatod as a liable party.

The court in United States v. Fleet Facton,tzT a lender liabil-
ity. case un&r CERCLA which interpreted section 9607(a)' enu-

merated four types of parties liable for cleanup costs:

119. H.R. Rrp. No.96-106,848,96th Cong',2d Sess. I (1980)' reprinted m 1980

u.s.c.c.A.N. 6l19.
120. Id.
r2r. 42 U.S.C. $ e6l5(bxl) (les8).
122. 26 U.S.C. $ 9507(a) (1988 & Supp. II 1990).

t23. 42 U.S.C. $ 9607.
124. Id. $ 9608.

rzs. 632 F. Supp. 573 (D. Md. 1986).

126. Id. at 376.
127. g}l F.2d 1550 (4th Cir. l9%)), cert. denid, 1l I S. Ct. 752 (1991).
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1) the present owners and operators of a facility where hazard-
ous wastes were released or are in danger of being released;

2) the owners or operators of a facility at the time the hazard-
ous wastes were disposed;

3) the person or entity that arranged for the treatment or dis-
posal of substances at the facility; and

4) the person or entity that transported the substances to the
facility.r28

In general, parent corporation liability depends upon the defend-
ant's designation as an owner or operator.

C. CERCLA Parent Corporation Liability: Developments in
the Case Law

Initially, the case law under CERCLA developed two meth'
ods of holding parent corporations liable for violations by sub-
sidiaries. The first method is to find the subsidiary directly liable
as an "owrer" under 42 U.S.C. $ 9607(a), and ihen utilize the
traditional corporate veil piercing doctrine to hold the parent
corporation indirectly liable.t2e The second method involves
interpreting the definition of "operator" under 42 U.S.C.
$ 9607(a) broadly enough to include parent corporations.rto
This method holds parent corporations directly liable for CER-
CLA violations.r3l The courts appear to have abandoned the
corporate veil piercing approach in the CERCLA context
"except in fairly extreme and rare circumstances."r32 Examina-
tion of the following two cases will demonstrate the unwilling-
ness of courts to pierce the corporate veil in the CERCLA
contextr33 and the development and application of direct parent
corporation liability under CERCLA.I34

ln Joslyn Manufacturing Co. v. T.L. James & Co. the court

128. Id. at 1553-54.

129. See, e.g., Josyln Mf!. Co. v. T. L. James & Co., 893 F.2d 80, 83 (5th Cir. 1990),
cert. denied, lll S. CI. l0l7 (1991).

130. Sea e.g., United States v. Kayser-Roth, 910 F.2d 24,26-27 (lst Cir. l99O), cert.
denied, lll S. Ct. 957 (1991).

131. Allen Kezsbom et al., "suicessor" And "Parent" Liability For Superfund
Cleanup Costs: The Ewlving State Of The Law,lO VA. ENv'TL.L.J.45,60 (1990) (noting
that "[o]perator liability holds a parent liable for its own conduct in relation to the
operation of the facility through the subsidiary, not for the subsidiary's conduct").

132. I ENvnoNMENTAL DrspurE Haxpnoox: Lnarr-r'rv eNo CraIus 239 (David
A. Carpenter et al. eds., l99l) [hereinafter ENvrroxrreNrat Dspurs Harnnoor].

133. See, e.g., losyln Mfg. Ca,893 F.2d at 80.
134. See, e.g., Kayser-Roth, Inc.,9l0 F.2d at26-27.
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used a strict corporate veil piercing test.r3s The Fifth Circuit
rejected the looser corporate veil piercing control test espoused
by some courts,r35 finding that Congress had not expressed an
intent to hold parent corporations liable and therefore, common
law principlea of corporate law governed the court's analysis.r3T
The court hdd that "[v]eil piercing should be limited to situa-
tions in which the corporate entity is used as a sharn to perpe-
trate fraud or avoid personal liability."t3s

To justify applytng a strict state law approach to corporate
veil piercing under CERCLA, the Fifth Circuit stated that
"[w]ithout an express Congressional directive to the contrary,
common law principles of corporation liaw, such as limited liabil-
ity govern our court's analysis.,rre The court then interpreted
the legislativc history of the statute in such a way as to justify
using a strict veil piercing standard:

Significantly, CERCLA does not define "owners" or "opera-
tors" as ircluding the parent company of offending wholly-
owned subridiaries. Nor does the legislative history indicate

, that Congrcss intended to alter so subetantially a basic tenet of
corporation law. '"It is elementary that the meaning of a stat-
ute must, in the first instance, be sought in the language in
which the rct is franoed, and if it is plain .'. . the sole function of
the courts b to enforce it according to its terms. . . . The 'nor-
mal rule of statutory construction is that if Congress intends
for legislatbn to change the interpretation of a judicially cre-
ated conc€pt, it makes that intent spccific."'lrc

Thus, according to the Fifth Circuit, a looser federal corporate
veil piercing standard was lot appropriate in the CERCLA
context.

Joslyn involved an order to clean up a wood treating opera-
tion found to be in violation of CERLCA.T4I The court declined
to pierce the corporate veil because three of the five directors on
the subsidiary corporate board had no ties to the parent corpora-
tion, and thc subsidiary "owned its own property and equip-

135. Joslyn Mfg. Co. v. T. L. James & Co, 893 F.2d 80, 82-83 (5th C*. l99O), cert
denied, lll S. Ct. l0l7 (1991).

136. Id at E2. See New York v. Shore Realty Corp., 759 F.zd 1032, lO52 (2d Cir.
1984) as an examplc where the court has extended liebility to parent corporations under a
looser standard.

137. Id. at83.
138. Id. (citrtions omitted).
139. Id.
l4O. Id. at E2-83 (citations omitted).
l4l. Id. at 81.
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ment, and maintained its own employees, payrolls, insurance,
pension system, workman's compensation program" and filed its
own tax returns.la2 Based on these facts, the Fifth Circuit app-'
pears justified in declining to pierce the corporate veil. How-
ever, by ennunciating such a rigid corporate veil piercing,
standard under CERCLA, Josyln sent the corporate veil pierc-
ing standard under federal common law back into the dark ages.
CERCLA is a statute with a clear legislative goal: environmen-
tal disasters should be cleaned up at the expense of responsible
parties.la3 This explicit statutory purpose, coupled with the
environmental crisis faced by the United States today, more than
justifies application of a looser federal veil piercing standard.
Such a looser standard could provide significant deterrence to
polluters and perhaps reduce future environmental problems. In
light of these factors, Josyln could have easily justified its result
under a looser standard.

The First Circuit Court of Appeals took a different
approach to parent corporation liability under CERCLA in,
United States v. Kayser-Roth.te In employing the direct parent
corporation liability approach mentioned above, the court first
looked to the purpose of CERCLA, then looked to the definition
of "operator" under 42 U.S.C. $ 9607(a), and finally considered
whether the defendant parent corporation fell within the defini-
tion of a responsible party as an operator.ra5

The First Circuit found CERCLA to be primarily remedial
in nature.l6 For this reason, the court stated that it would
"construe [CERCLA's] provisions liberally to avoid frustration
of the beneficial legislative purpose. With this in mind, [the
court] join[ed] the Second Circuit in proclaiming that 'we will
not interpret $ 9607(a) in any way that apparently frustrates the
statute's goals."'ra7

The question next to be determined was whether the term
"operator" includes parent corporations.r4s The court first
noted that parent corporations are "surely" included under the

142. Id. at 8l-82.
143. S. Rer. No. 848, 96th C;ong., 2d Sess. 2 (1980), reprinted in 42 U.S.C.C.A.N.

6119,6120.
144. 9lO F.zd 24 (lst Cir. l99O), cert. denied, I I I S. Ct. 957 (1991).

145. Id. at26-27.
146. Id. at 26.
r47. Id.
r48. Id.
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definition of "person."l4e Afterwards, the First Circuit stated,
"'Operator' in defined circularly in the statute as any percon
operating a frcility."tso The court, therefore, concluded that
parent corporetions fit within the definition of operator.rsr More
importantly, perhaps, the court found that "Congress, by includ-
ing a liability category in addition to owner ('operato/) con-
nected by thc conjunction 'or,' implied that a person who is an
operator of a facility is not protected from liability by the legal
structure of ownership."rsz This interpretation legitimates
applying a looser standard for determining parent corporation
"operator" liebility than for "owner" liability.

The test for deterrrining operator liability was clearly stated
by the district court in Kayser-Roth:

To be held directly liable as an operator, courts have consid-
ered a nurnbcr of factors including: whether the person or cor-
poration hrd the capacity to discover in a timely fashion the
release or threat of release of hazardous substances; whether
the person or corporation had the power to direct the mecha-
nisms cauring the release; and whethcr the person or corpora-
tion had thc capacity to prevent and abate damages.ls3

This test calls for a diferent, more spccific inquiry by courts in
determining porent corporation liability than the federal corpo-
rate veil piercing approach. Perhaps, this standard ofers more
certainty to parent-iorporations.

The Kayser-Roth approach, however, does not reduce the
limited liability rule to an exception. The court recognized that
"[t]o be an operator requires more than merely complete owner-
ship and the concomitant general authority or ability to control
that comes vith ownership. At a minimum it requires active
involvement in the activities of the subsidiary."r54 Even under
this limitaticr, the court found that the defendant corporation
"exerted practical total influence and control" over the subsidi-
ary's operatbns.r5s It thus appears that the court could have
utilized a corporate veil piercing approach just as easily to find

r49. Id. at 25 n.5 (citing 42 U.S.C. $ 9601 (21)).

,5O. Id at 25 (citing 42 U.S.C. $ 960l (20XAXii).
r5l. Id.
152. Id.
153. UnitedSbtesv. Kayser-Roth,724F.Supp. 15,21 (D. R.I. 1989)af'd.,910F.2d

24 (lst Cir. l99O\,cert. denied, lll S. Ct. 957 (1991).

154. 910 F.?.d st 27.

155. Id.
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the parent corporation liable.t56
The district court tn Kayser-Roth, however, did pierce the

corporate veil, finding the defendant parent corporation liable.t5T
The district court's decision was based on the following facts:
the two corporations shared common officers, nominated and
appointed by the parent; the parent exerted "practical total
influence and control" over the subsidiary's operations; the par-
ent required the subsidiary to gain approval for almost all
purchases or expenditures; the parent completely controlled fis-
ial operations, including accounting,.accounts payable, and pay-
roll; and the parent made the ultimate decision to acquire the
drycleaning process that caused the environmental damage.trt

The First Circuit's decision not to employ a veil piercing
analysis may, thus, indicate a desire by the courts to design a
uniform standard for determining parent corporation liability
under CERCLA and avoid the unpredictability surrounding the
corporate veil piercing doctrine. The Josyln court's approach is
contrary to the notion discussed in Jon'T Chemicals,rse that a
unique federal common law should be developed to promote fed-
eral policies and legislation. However, this notion was espoused
by another Fifth Circuit opinion discussed earlier. The strong
federal policies involved in CERCLA litigation and the necessity
to hold responsible parties liable for environmental disaster
cleanup make the approaches taken by the Kayser-Rot& district
court and the appellate court more appropriate and desirable.

W. PanrNt ConponerloN LIABILITY IN THn Toxrc ToRT
CoNrnxr

Stated concisely, toxic torts is
a subcategory ofpersonal injury tort litigation consist[ing] gen-

erally of a civil action alleging injury from an exposure' or a
series of exposures, to an identifiable hazardous material, such
as a water pollutant from a plant discharge, or an airborne par-
ticle of asbestos from the insulation of a building.l@

In attempting to deal with today's environmental crisis, the
growing concerns present in statutory environmental law are no

156. See Kayser-Roth,724 F. Supp. at 15 (district court pierced the corporate veil).

157. Kayser-Roth,9lO F.N at 27-28.
158. Id. at27.
159. See United States v. Jon-T Chemicals, 768 F.2d 689' 693 (5th Cir. 1985); see also

supra nlotes 99-ll0 and accompanying text.
160. K. TouHv ET AL.. THB ENvInouMENTAL LITIGATIoN DBsrsoor 7 (1989).
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less present in the toxic tort context.r6t Though some practition-
ers argue that the growth of environmental litigation, in general,
will also male parent corporations likely targets for the toxic
tort liability of their subsidiaries,r62 the ability of toxic tort vic-
tims to recowr for their injuries is still substantially impaired by
the applicatim of stringent state law standards for piercing the
corporate vdl.r63 Given the nature of the relationship between
the toxic tort victim and the responsible insolvent or immune
subsidiary corporation, traditional state law analysis for piercing
the corporatc veil seems highly inappropriate. After examining
a typical application in the toxic tort context and the policy rea-
sons behind limiting or not limiting parent corporation liability
for toxic tortg it becomes readily apparent that a looser standard
for piercing the corporate veil is essential to achieve equity and
justice under our legal system.

Craig v. Lake Asbestos of Quebec, Ltd. represents the gen-
eral approach used for corporate veil piercing in toxic tort litiga-
tion.ls lnCruig, the plaintiffbrought a personal injury action to
recover for injuries caused by asbestos exposure.r65 One defend.
ant; Charter Consolidated (Charter), was impleaded as the
alleged "altef, ego" of its subsidiary, Cape Industries (Cape), an
asbestos supplier who was also a defendant.l66 In reversing the
trial court's decision to pierce the corporate veil and hold Char-
ter liable, the Third Circuit applied a strict, traditional state law
corporate vdl piercing analysis.t6T

The Third Circuit explained "that the corporate veil may be
pierced only where (1) 'the parent so dominated the subsidiary
that it had rc separate existence but was merely a conduit for
the parent' and (2) 'the parent has abused the privilege o{ incor-
poration by uing the subsidiary to perpetrate a fraud or injus-
tice, or othcrwise to circumvent the law.' "168 The court
admitted that the second prong of the test, a finding of "fraud or
injustice," wrs satisfied becauJe Cape had clearly and intention-

16l. See ENVIRoNMENTAI Dtsrure HlNosoor, supra note 132, at 249.
162. Id.
163. See I W. FLETcHEn, CvcloreptA oF THE Law or PRTVATE Conporertoxs

$ 43.10, at 759 (pcrm. ed. 1990).

164. Craig v. Lake Asbestos of Quebec, Ltd., t43 F.2d 145' 149 (3d Cir. 1988).

165. Id. at 116.
166. Id. at 11647.
167. Id. at 1116. 149.

168. Id. at 149 (citing State Dept. of Envt'l Protcction v. Ventron, 469 A. 2d I 50, 164

(N.J. 1983).
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ally taken measures to avoid liability for asbestos injuries in the
United States.r6e The court noted, however, "that evasion of
tort liability has never, in itself, been sufficient basis to disregard
corporate separateness."lTo Accordingly, the Third Circuit con-
sidered to discuss whether Charter exercised the necessary con-
trol over Cape to satisfy the first prong of the corporate veil
piercing test.r7l The Third Circuit noted that the control ele-
ment is only satisfied where "'complete domination, not only of
finances but of policy and business practice in respect to the
transaction attacked [is found] so that the corporate entity . . .

had. . . no separate mind, will or existence of its own.' "r72 With
this in mind, the court of appeals refused to pierce Charter's cor-
porate veil.r73

The district court, on the other hand, had found the requi-
site degree of control necessary to pierce the corporate veil
because: Charter owned sixty-two percent of Cape's common
stock and one hundred percent of its preferred stock,r74 Chartnt
had "widespread involvement in Cape's financial and manage-
ment decisions,"l7s three Charter directors served on the Cape
board of directors,l76 Charter was "omnipresen[t] in the minds
of the Cape board members,')r77 and "Cape recognized the real-
ity of its position: that it was an operating division of Charter
with a semblance of independence."rT8 However, these factors
weren't sufficient to establish control under the appellate court's
analysis.rTe Further, the appellate court failed to even consider
whether a more lenient test should be applied in the tort context
or whether equity and justice required a different result.r8o
Thus, the result in Craig provides a classic example of the need

169. Id. Several defaultjudgments had been entered against Cape in asbestos injury
litigation. However, because Cape was a British Corporation, plaintitrs were unable to
collect such judgments against Cape. Id. at l5O; see also Parker v. Bell Asbestos Mines'
Ltd., 607 F. Supp. 1397, 1399 @.C. Pa. 1985) (discussing Cape's scheme to avoid liability
for asbestos injuries).

170. Craig v. Lake Asbestos of Quebec, Ltd., 843 F.2d at 150.

t7l. Id.
172. Id at 150 (citing I FrercHpn, CvcLopspra oF THE Llw or Pnrvnrr

CoRpoRArIoNs $ 43, at 490 (rev. perm. ed. 1983)).

173. Id. at 152.
174. Craig v. John Mansville Corp., 1987 WL l0l9l, *13 (E.D' Pa. 1987).

175. Id. at *14.

176. Id. at *16.

177. Id. at*17.
t78. Id.
179. Craig v. Lake Asbestos of Quebec, Ltd., 843 F.2d at 152.
180. See id. at l5O.
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to rethink corporate veil piercing analysis in the toxic tort litiga-
tion context.

Obviously, the direct liability approach applied in Kayser'
Rothrsr is not relevant to the toxic tort atena, because parent
liability aE an operator is based on statutory definitions and
terms set forth in CERCLA. The concerns that led to the enact-
ment of CERCLA, however, are certainly relevant to the toxic
tort conte,rt and they may provide persuasive policy arguments
for parent corporation liability. CERCLA is a remedial statute
designed to clean up existing environmental calamities, at the
e"peitrse of responsible partiei and to prevent avoidable future
ones.182 Similarly, the policy behind toxic tort law is to provide
an equitable and_ just resolution to environmental disasters
involving personal injuries. ts3

George W. Dent, Jr. argues that "[t]he social importance
and immense costs of pollution make environmental law an ideal
arena for reconsidering theories of limited liablility for tort."re
Dent enumerates seneril well-founded reasons for holding share-
holders, and thus parent corporations, liable for a corporation's
torts.195 He explains:

First, liebility deters negligence. Those who are not liable for
injuries they cause have no economic incentive to be prudent
and may inflict serious avoidable injuries. If liable for the inju-
ries thcy inflict, rational people exercise reasonable care to
avoid crusing harm. Similarly, imposing liability for injuries
one caus€s promotes allocative efrciency. If such liability is
not impoeed, activiities do not bcar their costs and will be
overutiiized. Second, broad liablility is prefferred in order to
spread the risks of loss. Many people each paying a little can
more crsily bear the cost of tttjuries than the few who are
injured. Similarly, liablity should fall on the party best able to
insure bccause insurance broadly spreads the risk of loss. Lim-
ited liability undermines these principles.l86

The theory continues, concluding that majority shareholders,
officers and directors should not enjoy limited liability for the

l8l. Sec United States v. Kayser-Roth, 910 F.2d 24,26-27 (lst Cir. 1990).

182. H.n. Rep. No. 96106, 96th Cong., 2d Sess. pt. l, at I (1980), teprtnted in l98A
u.s.c.c.A.N. 6119.

183. Tq.ruv, supm note l@, at 7.

184. Gorge W. Dent, Jr., Limited Liability in Environmental Law, 26 Werr
FoREsr L. Rrv. 151, l5l (1991).

185. .ld. lt 165.

186. Id. * 165-66.
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corporation's torts.r87 He reasons that "the goals of loss-spread-
ing and deterring torts, including toxic spills, argue for liability
of all those who share in the corporation's income and can influ-
ence its activities."l88 Thus, under this analysis, the standard for
piercing the corporate veil in the toxic tort context should not
require a strict showing of fraud and total dominance, but some
looser standard consistent with the promotion of these goals.
Perhaps such a standard would impose liablility where there is
the capacity to control the corporation's tortious activities and
equity and justice so require.

V. CoNcrusroN

The status of corporate veil piercing law is unpredictable,
especially at the federal level. This unpredictability restricts the
ability of courts to fashion equitable results and to create uni-
form standards with respect to piercing the corporate veil. Fur-
thermore, this doctrine is changing dramatically in the area of
environmental law, where courts are now promoting the use of
statutory terms to find parent corporations liable for the acts of
subsidiaries.

The more liberal standards applied at the federal level by
some courts are especially appropriate to the area of torts,
including toxic torts. However, an even looser standard may be
called for, such as that espoused by Dent. The victims in toxic
tort cases are involuntary creditors of corporations and the
responsible parties, rather than society at large, should be made
to pay for the injuries they cause. Perhaps the test and factors
enumerated in this comment will promote the proper balance
between limited liability and piercing the corporate veil to hold
parent corporations liable for the conduct of their subsidiaries.

Prren FneNcH

187. Id. atl68.
188. Id.


