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I. INrnooucrroN

During the Summer of 1991, three class action suits were

filed again$ manufacturers of lead-besed paint; the suits alleged
that the menufacturers' failure to warn the public about the
health riskr associated with exposure to lead-based paint have
put an entire generation of the nation's children at risk.t These
iuits represrt the most recent development in a four year move-
ment by a number of plaintiff's attorneys to impose industry-

1. See Hurr v. Philadelphia Housing Authority, No. 9l-4746 (E.D' Pa. filed Aug' 21,

l99l); Swartzb]rr v. Lead Indus. Ass'n, No. 9l-CV'3948 (E.D' Pa. filed Aug' 2l' l99l);
White v. City of Newark, No. ESXL 14983 9l (Supcr. Ct., Essex Co., filed Sept' 21, l99l)'
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wide liability on the manufacturers of lead-based paint for devel-
oping and marketing a product which they knew to be hazard-
ous to children and for which viable alternatives existed.2 These
suits are raising public awareness about the enormous long-term
costs of compensating lead paint victims, much the same way
that toxic tort suits, against the asbestos industry during the
1970s and 1980s, served to focus national attention on the socie-
tal costs associated with economic consumption of asbestos
products.3

The current suits filed against the lead industry share many
characteristics of the asbestos cases of the 1970s and 1980s.4
Both involve the imposition of strict products-liability in tort
against an industry comprised of a small number of manufactur-
ing companies. Secondly, in both instances, tort litigation
against the product manufacturer arose only because all other
institutional means to compensate injured victims proved inade-
quate.s Finally, both involve allegations that the manufacturer?s
failure to warn the public about their product's potential danger
was not an error in judgment, but rather part of an industry-
wide conspiracy to suppress knowledge and maintain profits.6
Tort litigation against manufacturers of asbestos products
proved to be the only effective means to uncover the manufac-
turers'conspiracy ofsilence about their products'danger and to
adequately compensate injured victims.T Analogously, the
recent tort suits filed against lead-based paint manufacturers
appear to be a necessary means to achieve a similar objective.

2, See Snte Housing Authority Has Duty to Inspect Lead Paint Hazards in Aprtment
Court Rules, 4 Toxlcs L. Rrp. (BNA) 38 (fune 14, 1989) (hereinafter State Housing
Authority). Zinc-oxidg a non-toxic pigment, has been available as a commercial substitute
for lead-based paint since 1900.

3. See Michele Gilligan & Deborah ArnFord, Investor Response to Lead-Based Paint
Abatement Lawx Legal and Economic Consideratiow, 12 CoLUM. J. Exvu. L.243,255
(1987). 1978 estimates for total personal injury costs associated with lead-paint exposure
are between $429.4 million and $l.Ot billion. Id.; see also David Rosenberg, The Dust@
of America: A Story of Asbestos - Carnage, Cover-up, and Litigation, 99 HARV. L. Rev.
1693, 1697 (1986) (reviewing Peur BRoDEUR, OurRAGEous Mtscoxpucr: THp
AsBEsros Inousrnv oN Tnrer (1985)). Projected thirty year estimates for costs
associated with exposure to asbestos products for personal injuries are between $30 and $,lO

billion, while property damage actions are estimated at more than $50 billion. 1d.

4. ,See Andrew Blum, Lead Paint Litigation Mushrooms, Nnr'r L.J., Nov. 4, 1991, at
J.

5. Rosenberg, supra note 3, at 1695.

6. P.cur Bnooeun, OurRAcEous MrscoxpucT: THe Assesros lNpusrnv Ox
Tnrer 74 (1985).

7. Id.
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8. Id. at lO.
9. Benny I. CestreulN, ASBESTOS: MEptCAl ANp LrCel ASpeqrs 359 (3d ed.

1990).

lO. Id. at2.
I l. Rosenbcrg, supra note 3, at 1693. Since the second world war, an estimated 4.5

million workers rlere exposed to asbestos dust and hundreds of thousands have died from

asbestos-related diseases. .Id.

12. DrsouH R. HeusrBn ET AL., ASBESTOs IN TUr COURTS: THe CHALLEXCT

On Me,ss Toxtc Tonrs 13 (1985).
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This comment will compare the current litigation against
the lead paint industry with lhe suits against asbesto-s manufbc-
turers duhng the 1970s and 1980s in the toxic tort litigation con-
text. Part Iiwill explore the medical effects of asbestos and lead

products. Pel't III will examine the failure of all institutronal
safeguards to provide adequate remdial mechanisms for the vic-
tims-of asbcrtos and lead poisoning. Part IV will demonsFalg
how the tort system proved to be the only mechanism to hold
the asbestos industry accountable for its failure to warn consum-
ers. Part IY will also compare the arbestos cases to the current
litigation against the lead paint industry. Finally, Pgrt V will
prJsent thJelements of a mass tort cas.e, including theories of
iiability, defcnses, class actions, and damages, and will anrlyo
the aibesta and lead cases from a toxic tort litigation
perspective

n. Tun MnoIcAL EFFEcrs Or Asrestos ANn Lren

Asbestm is a versatile fibrous mineral: it is heat-resistant,
making it a valuable thermal insulation material, yet it is-delicate

enougfi to be used in the manufacture of cotton and. cloth.8

Asbestos wrs used as far back as Greek and Roman times to
weave cloth, but since the Industrial Revolution, its primary
function har been as thermal insulation, to ensure that a finished
ptoduct wqrld not crack under extresre temperatures.e-The r-eal

danger of exposure to asbestos insulation it 49 dust that
accJmdates during the manufacturing process.ro Thus, thgse-in
the greatest dangei of injury were those in the closest proximity
to the dust: the asbestos workers thcmselves.rr

Exposure to asbestos dust is the principal causg of the dis-

ease known as asbestosis, which occurs as a result of fibrous tis-
sue developing between air cells in the lu1gs,' wfere the asbestos

dust comei to rest.t' Gradually, harmful scar tissue develops in
the lungs; this tissue "strangles" esscntial air cells by preventing
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re-aeration of blood into the lungs.r3 Asbestosis is a progressive
disease which "stealthily advances with only faint warnings of
its progress; inexorably crippling the essential tissues of the
lungs, with almost no inconvenience to the worker."ra The
asbestos worker exposed to even small amounts of dust over a
short period of time is likely to develop asbestosis and has an
enhanced risk of developing other fatal pulmonary infections,
such as pneumonia.l5 Thus, even cessation of exposure to asbes-
tos will not reverse this insidious disease because the harmful
fibers are permanently trapped inside the lung tissue.16

Two elements of asbestosis made initial medical recognition
of the disease quite problematic: the latency period between ini-
tial exposure and disease manifestation and the potential for mis-
diagnosis. The symptoms of asbestosis, which include shortness
of breath and coughing, generally did not manifest themselves
until ten to twenty-five years after initial exposure to asbestos
dust.rT Typically, the asbestos worker was unaware of his
debilitating condition because, even at its most advanced stage,
the worker sufered only minor discomfort and was able to
remain on the job.tt Secondly, asbestosis was prone to misdiag-
nosis, even in the most serious cases, because of its symptomatic
similarity to common ailments such as bronchitis, bronco-pneu-
monia, and pulmonary tuberculosis.re Thus, thousands of asbes-
tos industry workers died from asbestosis during the early part
of this century before doctors were able to recognize the progres-
sive and fatal nature of the disease.2o

Unlike asbestos, which is primarily a danger only to those
working in close proximity to it, lead, ubiquitous in our environ-
ment, is found in paint, gasoline, dust soils, emissions from

13. CASTLEMAN, supm note 9, at l1-12.
14. Id. at 12 (citing E.R.A. Merewether & C.W. Price, Report on the Efects of

Asbestos Dust on the Lungs and Dust Suppression in the Asbestos Industry,H,M. Stationery
Ofc. (1930). See generally Bnoonun, supra note 6, at 13. The disease asbestosis was
named in 1924 by an English physician, Dr. W.E" Cooke, who was the first to publish
findings showing a causal connection between exposure to asb€stos dust and pulmonary
injury.

15. CASTLEMAN, supra note 9, at 33.
t6. rd.
17 . See Borel v. Fireboard Paper Prod. Corp., 493 F.2d 1081, 1082 (5th Cir. 1973),

cert denied,4l9 U.S. 869 (1974).
18. CasrreulN, supra note 9, at 12.
19. Id. at 13.
20. Id, at 33. In the United States, asbestosis was first recognized Jhrough

epidemiological studies as a mortal threat to those exposed to high concentrations of
asbestos dust in 1935.Id.



industrial sources, drinking water, and food.2r As a result, its

victims are the most vulnJrable members of society: children,

infants, and in utero fetuses.22 In the United States, lead-based

paint is the source posing the greatest threat of exposure and the

il;;;t ;orrrr of p6i'o"iig to 
-childrcn. "

Lead was used as the prime additive in both interior and

exterior house paints until 1940.2a Because it !s impervious to

cofrosion,2t lead was considered an essential element !9 naint,
il|re2gG durability, covering ability, and brilliance.26 After
1940, le;d *ur gtuboaily replaced by alternative -compormds,
such as zirrc.21 n-y tlss, so-i paint manufacturers had volunta-

rily lowered the amount of lead in interior paint to lTl tlan one

p"i"r"t.tt The manufacturers' voluntary action did.little to

uUut. the lead-based paint hazard facing society, -however'
U."uor" nd all paint companies lowered their standards,2e levels

of lead in extirior houie paints were never lowered,3o and

upptoii-ut"ty twenty-one million pre-1946 homes still contain

G-Ja-Uur.a dt t.r' 'ihe abundance of housing with lead-based

JA"t "t utls an alarming societal health risk: exposingmillions
ii Voo"g children to hizardous paint chips from cracked and

peeling paint.32- 
reao poisoning is a progressive disease which develops as
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21. AcEr,acy ron Toxrc SUBSTANCES AND DISEASE REGISTRY, u.s. DErr. oF

Hsar-TH erp Huuer SelvIce, Tne Nlrune lt.tp Erregr oF LEAD Porsovnc rN

CHILDREN rN nre U.S.: A RePonr ro Coxcnrss 8-9 (1988) [hereinafter HHS Reronr]'

22, Id 8t-9.
23. Id. at 7-8. The HHS cstimates for the number of children in the u.s. under age 5

exposed to lead arc as follows:

Leadd Rrint
Dust/Soil
Leaded Cboline
Water

12.0 Million
5.9-11.7 Million

5.6 Million
2.5 Million

Smelters .2 Million
24. See Oilligan & Ford, supm note 3, at 216. Pre-19,10 paint contained as much as

4OVo lad.
25.FneDEnrcKR.ANDERSoNETAL.'EwvnoxuexrAlPRoTEc"floN:LewlNo

PoLrcY 172(U d. 1990).

26. Gillijrrr & Ford, supm rrote 3, at 246.

27. rd.
28. Id
29. ld..t246-47.
30. ld.t246.
31. HHS Reponr, supru not| 21, at I-15. The pre-19't0 homes contain the most lead

and are in tic worst state of repair'
32. Marrn Do|an, Lead Paint Dust; Renovations Stir Up New Fear, L.A. TIues, July

g, 1990, at 1. Paint chips are tempting to children because the more lead they contain the

,**t, they tsste. See n. Bruce Tipper, Jr., Comment, Lead Paint Poisoning: The
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sive remedy for occupational injuries, asbestos industry workers
were precluded from bringing common-law damage suits against
their employers.5l This legislation served to insula:te the asbestos
industry from the threat of large jury awards and removed any
incentive to remedy hazardoui conditions in the workplace.;,
For hundreds of thousands of asbestos workers in the 1930s and
1940s, the workers'compensation statutes "announted to a swin-
dle, in which men and women, who had been unsuspectingly
robbed of their health, were cheated out of just recompense hr
their loss of earning power, their sufferittg, 

-*d 
in mairy cases,

their early death."53
The State of New Jersey Workmen's Compensation Act

exemplifies the advantages of state compensatory schemes for
the asbestos industry.5a To recover for aibestosisinjuries under
tle ry9w -Jersey 

statute, the worker is required to iemonstrate
that his disease was "due to the nature of employment."s5 This
clause afforded the asbestos industry with a means to challenge
and delay the worker's statutory claim for recovery.56 Furthir,
tfe Ney Jersey statute provides that the workmenls compensa-
tion scheme was the exclusive remedy, and precluded all tort
liability against the asbestos industry, fbr damages on account of
death or total disability from asbestosis.iT

The asbestos industry's manipulation of the workers' com-
pensation system was a deliberate attempt to control the long-
term costs of asbestosis.ss Rather than improve conditions it
the workplace and lessen the workers' exposure to dust, the
asbestos industry made a calculated decision to minimize the
costs of workers' compensation claims by every legal and polit-
ical means available.5e Thus, the workeri'compeniation system
yas 

-an integral part of the asbestos industry's efforts to conceal
the health risks of asbestos from both the workers and the
public.

51. Bnooeun, supru 
'|lote 

6, at 22.
52. Id. at 23-24.

53. Id at 23.
54. see New Jersey workmen's compensation Act, N.J. Srer. ANN. $$ 34:r5-r to

34:15-128 (West 1988).

55. Id. at g 34:15-35.3.

56. Bnooeun, supra note 6, at 23.
57. N.J. SrAr. ANN. g 34:15-8.

58. 
^See CASTLEMAN, supra note 9, at 20g.

59. Id.
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The Failure of Legislative and Judicial Responses

The greatest failure of all legislative and judicial-re9po$es

to the cuiroot lead paint hazardiontinues to be the lack of an

adequate 
"*p.ttruiory 

scheme for the mllliols of lead P-alnt
poisoning vbtims. Uniike its reaction to the asbestos problem,

bongress'rcponded to the problem of lead paint in o9r environ-
**i with the Lead-Basea paint Poisoning Prevention Act of
1971 (LPPPA).* Congress promulgated LPPPA with the inten-

tion of redrcing allowable levels of lead in paint, authorizing
funds for lced ireening programs, urd mandating research on

future lead paint abatemeniprograms.6t Despite these seern-

ingly lofty tpals, LPPPA's lead-paint abatemcnt prograrns were
uriiiea td ;bose federal housing protcts falling under the juris-

diction of tbc Department of Housing and urban Development
(HUD).6, LPPPA's main enforcement mechanism to eliminate
inr fruiutO of lead paint was to ban the interstate transport of
lead-based paint above a threshold to be determined by the Con-

sumer Product Safety Commission (CPSC).63 While LIP-I+
does addrer the problem of future lead abatement in publicly
owned houring, its efectiveness is clearly lessened by its failurg

to provide for-either pre-existing lead paint abateme.nt in the pri-
vate s@tor or a remedial mecLanism for lead paint poisoning

victims.a
State lcad paint prevention statutes are greater in scope

than the federal scheme: most impce a burden on the residen-

tial owner or landlord to abate existing dangerous levels of lead

paint.65 Hwever, most state statutes ar-e plagud by a damage

award limitation which alleviates the landtord's incentive to

@. 42 U.3C. $$ 4801-46 (1982) .

61. Maftb R. Mahoney, Four Million chiwren at Risk Lead Paint Poisoning

Yictims and the l-aw,9 Srex. Exvrr. L.J. 6,64 (1990).

62. 42 V.&C. $ 4822. congress mandated thrt HUD eliminate the hazards of lead

paint poisoninj llowever, orily 2.2 million of the approximately 2l million homos

bnhining lead-Fint at hazardous levels fall within HUD's jurisdiction'

63. See 42 U.S.C. $ 4S4I(BXD. The CPSC h.. lowered the acceptable level of lead in

paint to o.Mvo. 16 c.F.R. $ 1500.17(a)(6)(i)(A) (1991).

64. See Froicre, supra note 35, at 381.

65. See,a3, Louisiana Paint Poisoning Prevention and control Act, LA. Rev. Srer.
Axx. $$ 40,J2*..?0-.Zg (West l9?7 & Supp. 1990) (Louisiana imposes a duty on the owner

of any iesidentbl pfopefty to femove paiot that contains dangerous levels of lead); N.Y'
pus.'HEArrH LAw,-$$ 137C1376(ai(McKinney l97l & Supp. 1990) (owners not in

compliance with lead aba-tement statute face possibility of property placed into

receivership).
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abate the existing lead hazard.6 The case of Acosta v. frdank
Realty Corp.u' exemplifies the inadequacy of damage awards
under state lead paint statutes. lnAcosta, ail infant sufered lead
poisoning after eating paint chips. The parents sued the land-
lord, alleging a violation of a statutory duty to abate the lead
paint hazard.68 The court held in favor of the plaintiff; but the
damage award was limited to the statutory maximum of $2500.6e

Plaintiffs' attempts to recover damages for lead poisoning in
common-law negligence suits were frustrated by a failure of
most courts to impose a duty of reasonable foreseeability on
owners and landlords for lead paint injuries.To Further, the com-
mon-law rule that the landlord owes no duty to repair defective
conditions which exist at the time the tenant signs the lease
proved to be an early bar to plaintitrs' recovery in tort.7l

ln Montgomery v. Cantelli, parents sued their landlord for
negligence after their child 4i.6 from lead poisoning upon eating
paint chips which had flaked off an exterior door.1z The Louisi-
ana Fourth Circuit Court of Appeal reasoned that it would be
unduly burdensome to find the landlord negligent in these cir-
cumstances, because the child's actions were an extraordinary
use of the property and therefore were not reasonably foresee-
a!le.?3 Similarly, in Kolojeski v. John Deisher, fnc., the parentq
of a child who died frorn eating paint chips which had naked
from an interior wall, sued the rental agents and owners for neg-
ligently failing to inspect and maintain the property.Ta The
Supreme Court of Pennsylvania held that the defendants did not
have a duty to inspect the premises for a lead punt hazard
bgc_au,se they lacked "special training and experience" in dealing
with lead paint.Ts

66. See, e.g., Ls. REv. STA-r. Ar.nl. $ 1299.2ea). The poti:ntial monehry liability for
those found not in compliance with the statute is not less than $100 and not more than
$500.

67. 238 N.Y.S.2d 713 (N.Y. Sup. Ct. 1963).
68. Id. at7l4.
69. Id. at 715.
70. See,e.g.,Garciav.Jimenez,539N.E.2d1356, 1359(Ill.App. 1989). Thecourt

found that the landlord had no duty to foresee that paint chips in an apartment created a
dangerous condition to a young child.

71. See MARc A. FuNrr-ry & RoBERT L. Renrx, Cesns ANp Merenra,rs Ox
ToRr LAw 175 (4th ed. 1987).

72. 174 So. 2d 238, 239 (La. App. 1965). The child's blood4ead level from eating
lead paint chips was 0.82Vo ug/dl. Id.

73. Id. at 240.
74. 239 A.zd 329,329 (Pa. 1968).
75. Id. at 331.
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76. See, e.t!, Norwood v. Lazarus' 634 S.W.2d 584, 588 (Mo. App. 1982) (holding

that a landlord's bilure to maintain a @fitmon area in good repair was the pr.oximate cause

of child's lead ptironing).
77. 223 So.2d 912 (La. App. 1969).

78. Id at9l6.
79. Id. at9l8.
80. See Giligsn & Ford, supra note 3, at 29O (victims of severe lead poisoning may

require life-long hcalth care and medical monitoring).
81. Rosenbcrg, supra noto 3, at 1695.

82. CPSC Isues Consumer safety Alert on Halth Hazards of Lead Based Paints, 18

Pnop. Srrery & Lres. Rrr. (BNA) 17 (Nov, 16, 1990) (hereinafter consumer safety

Alert\.
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Some CItrrrrts did impgse a duty on landlords for lead paint
injuries undlr limited circumstances.T6 In Davis v. Royal Globe
Iisurance C,o., the Louisiana Fourth Circuit Court of Appeal
held a landlord liable for injuries which resulted from paint
chips flaking off the apartment's interior wall.77 The court rea-

soned that the landloid failed to keep the apartment in a f'safe

and livable condition."Ts However, the court did maintain that
ih" Montgomery case still applied for injuries which occurred
from lead plint exposure outside of the apartment.Te

Thus, both statutory programs and common- and civil-law
negligence suits aftiorded inadequate compensatory mechanisms
foi victims cnposed to lead-based paint. Because these institu-
tional safegurrds simply failed to account for the long.tgrln ms4-
ical costs 

-of 
lead poisoning,so the tort system was the sole

rernaining rcmedy for lead poisoning victims.
a

ry. Tnn EvorurloN oF INDUsTRY-WIDE Toxrc Tonr
LrrrcttroN

Tort suits against the asbestos industry during the 1970s

and 1980s poved to be the only effective means to both uncover
the industfo't 

"ot 
tpiracy to suppress knowledge of the health

hazardandto adequately complnsatc injured asbestos workers.
All previour legislativg and judicial safeguards proved woefully
inadbquate.tt Accordingly, the current tort suits filed against
lead paint manufactuiers may be the proper mechanism'to
.rpoti the lcad industry's conspiracy to mislead the public that
lead-based paint was not a significant health hazard.82

A. Asbestu Suits: Strict Liability and the Failure to Warn

In 1966 Ward Stephenson, a personal injury lawyer from
East Orangc, Texas, conceived the idea to hold members of the
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asbestos industry strictly liable in tort for their failure to warn
workers of the health risks associated with exposure to asbestos
products.83 Section 402(4) of the Restatement (Second) of Torts
provided Stephensbn with the vehicle for applying a strict-prod-
ucts liability standard of care to the manufacturers of asbestos
products.8a

Under Section nz(A) of the Restatement, a manufacturer
can be held strictly liable in tort for injuries arising from a prod-
uct's defective condition, regardless of the degree of care exer-
cised by the seller.85 The authors of Section rc2( A) intended
manufacturers to be held strictly liable "only where the defective
condition of the product makes it unreasonably dangerous to the
user or consumer."86 In the context of products liability, the
term "unreasonably dangerous" means that "[t]he article sold
must be dangerous to an extenl beyond that which would be
contemplated by the ordinary consumer who purchases it."87
Even if the seller has knowledge of a potential danger, warning
labels will prevent the product from being deemed unreasonably
dangerous.8s Finally, the term "user" of the product was
defined broadly, to include those "who are utilizing it for the
pulpose of doing work upon it, as in the case of an employee."8e

Stephenson's objective was to use the principles outlined in
Section 402(A) to convince a jury that the manufacturers of
asbestos products "should have known about the risks to insula-
tion workers and should have warnrid them accordingly."s
Because the plaintiff in Stephenson's first trial could not recall
exactly when he had used the defendant's product, the trial
ended with a verdict for the manufacturer.er At his second trial,
however, Stephenson obtained a jury verdict for the plaintiff,
which was later upheld on appeal.e2 The verdict launched an
avalanche of litigation which ultimately served to bankrupt the
asbestos industry.e3

83. BRoDEUR, supra note 6, at27.
84. REsrArEMerr (SecoNo) OF ToRrs g 402(A) (1965).
85. Id.
86. Id. at cmt. i.
87. Id
88. Id. at cmt. j.
89. Id. at cmt. l.
90, Rosenberg, supra note 3, at 1697.
91, See Bronnun, supra note 6, at 36.
92. Borel v. Fireboard Paper Products Corp., 493 F.2d 1076, 1094 (5th Cir. 1973),

cert. denied,4l9 U.S. 869 (1974).
93. See Bnooeun, supra note 6, at 36.



In Borel v. Fireboard Paper Products Corp,, the Fifth Circuit
held asbestos manufacturersstrictly liable for failing to test their
product and for failing to give adequate warnings to. employees

*ho ultimately used the asbestos-containing materiafs.ea T-h.

court believed that the manufacturers should be held to the

mo*f"ag. and skill of an expert, which required an afrrmative
duty to "k .p abreast of scientific knowledge, discoveries and

advlnces."es The court rejected the manufacturers' contention
that the insulrtion workersassumed thc risk of exposure' reason-

ing that had proper warnings been provided, some employees

would have chosen to avoid the danger.e6

Initially, the prececiential impact of Borel was limited by

two factorsj the courts refused to give Borel any res judicata

efect and tire manufacturers succesJruty implemented_ a "state-
of-the-art" dcfcnse. In Hardy v. Johns-Manville Sales Corp.,
plaintitrs atterrpted to use the holdinq it B.orel -to collaterally
otop asbesta manufacturers from relitigating.the question of
theii failure to warn.eT The Fifth Circuit rejected plaintifs'
assertion of collateral estoppel against the defendants who were

not parties in Borel Uecause the; did not have a "full and fair
oppotunity to litigate" the failure to warn issue.es The court
aisb aeniea collateral estoppel against the defendants who were

parties to tbc Borel case,-reasoning that the requirement of
Lidentical isiues" in the two actions were not met because the
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Borel jury's factual finding was
exactly wheo the dutY to warn
manufacturerg.e

In 1976, asbestos manufacturers and their insurers decided

to pursue a i'state-of-the-art" defense in an attempt to curb the

oniet of future products-liability litigation.tm The. state of the

art defense was predicated on the indgstry's claim that, until the
publication of the Selikoff study in 1965, it was unawar€ of the
'health 

risks to insulation workers from low concentrations of
asbestos dusLrol According to asbestm manufacturers, the 1965

ambiguous with resPect to
attached to the defendant

94. Id. at 1091.

95. Id at 1009.

96. Id. at 1091.

97. 681 F.?1t34,34s (sth Cir. 1982)'
gB. Id. at 338 (citing dlonder-Tongue Lab. v. Univ. of lllinois, /tO2 U.S. 313, 329

(re71)).
99. Hardy,6tl F.2d at 344-45.
l0O. See CrgrreuaN, supra llrote 9, at 316'

101. Rosenbcrg, supm note 3, at 1696 (citing Jemes selikoff et al., The occurrence of
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Selikoff study of insulation worker mortality rates in 1965 was
"so significant an advance in the state of the art of scientific risk
assessment that the industry was justified in believing low-level
exposure was safe prior to 1965."ro2 The state of the art defense
strategy facilitated some important defense verdicts for the
asbestos industry aftet Borel.ro3 However, when a group of law-
yers in the late 1970s uncovered evidence proving that the indus-
try knew of the health risks to workers as early as the 1930s, the
state of the art defense strategy backfired because juries began to
award punitive damages against the asbestos industry.rs

The evidence used to impugn the state of art defense defini-
tively proved that, since the 1930s, the asbestos industry had
engaged in a "policy of silence" to conceal information about the
risks of asbestos exposure to insulation workers.ro5 Documents
which came to be known as the "sumner Simpson" papers
demonstrated that both the Raybestos-Manhattan Corporation
and the Johns-Manville Corpotatiott, two of the major asb"stos
producers in the United States, had known of the health risks to
insulation workers since the mid.1930's and had taken steps to
conceal rnedical studies which would have alerted the public to
the dangers of asbestos.r6 Further evidence uncovered that the
Johns-Manville Corporation concealed medical examinations
from insulation workers and allowed them to remain on the job
until they either quit, because of the efects of asbestosis, or
died.lo7 When juries were confronted with this evidence of
industry conspiracy, they imposed large punitive damages
awards that ultirnately served to force many asbestos manufac-
turers, including the Johns-Manville Corporation, into Chapter
1l bankruptcy protection.ro8 Ironically, it was the tort litigation

Asbesnsis Among Insulation Workers in the United Sntes, 132 ANNALs N.Y. Acap. Scr.
l3e (1e65)).

lO2. Rosenberg, supra note 3, at 1696,

103. See HrNsrnn ET AL., supm note 12, at 19.

toA. Id.

105. Rosenberg, supro note 3, at 1698.

106. Bnoosun, supra note 6, at 103-19.

107. CASTLEMAN, supra note 9, at 162.

lO8. Id. at 667-73. The Manville Corp. filed for Chapter I I protection on August 26,
1982. It estimated future liability at $2 billion: 50,000 claims would eventually be filed, at
a cost of $40,000 per settlement. See generally In re Johns-Manville, 920 F.zd l2l (2d Cir.
1990) (Temporary suspension of the Manville Property Damage Trust to save more than
$35 million in administrative costs). As of the date of this publication, litigation against the
Manville Trust and the rest of the asbestos industry is still ongoing.



for which the concealment strategy was implemented, that pre-

cipitated the industry's collapse in the 1980s.

B. The Currcnt Suits Against the Lead Industry

In 1987, a group of plaintiff's attorneys initiated suits to
impose strict-pro-clucts liability against the lead industry for fail-
ing to *u* ih. public about lne natttr risks of lead-based

oiint.t- The "Massachusetts suits"rro were brought on behalf of
iour children diragnosed with lead poisoning following exposure

to lead-based paiit.ttr The defendants named in the suits were

five lead paint manufacturers and the industry tra{9 grouP,.the

Lead Industries Association (LIA).112 Plaintitrs allege various

products liability theories, including- negligent -?lt*t" t9-*1T'
negligent product design, and maraet share liability.rt3 The

ilffi?; pLaintitrs failurE to warn claim was an asbestosJike con-

spiracy On thc part of the LIA to affirrratively -misrepresent,the
rif*V of lead parnt for pecuniary gain, while subjqting-ghildren
6 d risf of harrr.itn on January 13, 1992, the
u.s. oistrict court for the District of Massachusetts dismigge{

tnr ntrt of thc "Massachusetts suits," Santiago v. Sherwin Wil'
liams Co,, by granting defendant's motion for summary judg-

ment.lr5 Thc court rejected the plaintiff's attempt to impose

market share liability upon the lead industry because of the pos'

sibility that exposuri to defendants' lead-based products did:tot
cuor.-th. plaintiff?s injuries,rr6 It is unclear what efect the San'

h"g" o."iri- will have upon the rcmaining "Massachusetts
suits."

In 1989, the City of New York filed suit against the lead

industry seeking more than fifty million doilars in co-mpensatory

d;"6 for dsts the city inturred as a result of lead paint
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109. Sbe Su& Filed Against Lead Industry on Bchalf of Four Massachusetts Children,

2 Toxrcs L. Rrp. (BNA) 739 (Dec. 2, 1987) [hereinrfter Suits FiledJ'

110. See lJert 
"" ". 

sh"t*itr-williams co., No. t6-35232 (Mass. Super. Ct. filed Aug.

15, 1986) (pleadi{s); Santiago v. N.L. Indus., No' 87'2799:t @' Mass 
-filed 

Nov' 17'

rsilz) (.u*i); chti"topho 
".-Doffy, 

No. 55183 (Mess. Super' ,cl flq N91'-tX te!l)
t 

"*'"1, 
sprii'gs v. sberwin_williams.co., No. 3l2l-597 (Mass. Hous. Ct. flled Nov. 17,

1987) (same).

ll1. See Salt Filed, supm aote 109, at ?40'

ll2. Id. at739.
ll3. Id. at7$.
||4.ld.(ctingPlaintiff,sComplaint,santiagov.Sherwin-WilliamsCo',No.87.

27gg-T (D. Mass fiicd Nov. 17, 1987)).

115. Santiap v. Sherwin-Williams Co" 782 F. Supp' 186' 195 (D' lvflst-1992)' --
116. See Ja! Cohen, Market Liability is Limitd, Nlr'r L'J', March 9' 1992' at27'



596 TULANE ENYIRONMENTAL LAW JOURNAL [Vol. 5

rgmoygl flom city buildings and treatment of lead poisoning vic-
tims.rl7 New York also sought punitive damages io be declared
attnal and recovery of all future city-wide expenditures for lead
abatement.rr8 The suit alleges products liability theories and a
civil conspiracy against the lead industry for failing to warn
alogt lead paint's health risks to children.tte The city offered
the LIA's 1933 warning not to use lead-based materiali on chil-
$ren's toys and furniture in support of its allegation that the lead
industry had full knowledge of lead paint's health risks to chil-
dren.r2o Furthermore, in support of its conspiracy theory, the
city refered to the LIA's efforts in 1953 to defeat a proposed
amendment to the New York Sanitary Code that would-have
required warning labels on lead paint containers.r2r

- P-hiladelphia v. Lead Industries Ass'n- presents the specter
of unlimited liability for the lead paint industry.t22 As represen-
tative of a national class, Philadelphia is seeking permanent

$aryag9s to cover all past and future lead paint related expenses,
including costs of lead paint abatement and health scieening
programs incurred by cities with more than 100,000 residents.t2l
Philadelphia further alleges that federal funds are inadequate to
meet the newly enacted HUD guidelines which mandate inspec-
tion and elimination of lead paint from public housing 6uilt
before 1950.t24 Finally, Philadelphia seeks punitive damages for
the egregious civil conspiracy on the part of the lead industry to
suppress knowledge of lead paint's health risks by funding stud-
ies to discredit medical reports of lead's effect on childretf.tzs 4
searching judicial inquiry into the question of permanent dam-
peg !s required in the Philadelphia suit because of the long-term
health effects of lead-based paint upon children in urban areas.

If the civil conspiracies alleged in the above mentioned suits
are proven, the liability for punitive and permanent damages
may serve to bring about the downfall of the lead paint industry.

I17. City of New York v. Lead Indus. Assn., No. 14365 (N.y. Sup. Ct. filed June 6,
1989). 

^see srate Housing authority, supra note 2, at 38. New york city treated more than
6,500 lead poisoning victims between 1983 and 1988. /d.

ll8, State Housing Authority, supra note 2, at 38,
n9. rd.
120. Id
l2t. Id.
122. Philadelphia v. Lead Indus. Ass'n, No. 90-7061 (E.D. pa. filed Aug. 23, lggl).
123. See Anne Kornhauser, Getting the Lead Out, 13 Leclr Ttrdes l, 16 (1991).
t24. rd.
125. Consumer Safety Alert, supra note 82, at 17.



With the asbertos toxic tort litigation scrving as a model for con'

rpt*V liability, it would appear !!9.t the current suits have a

;r;d"h;e oi'imposing strict liability.on the lead industry for
its failure to wrrn. ilowJver, the lead suits must still overcome a

number of hrrdles to recovery, such as class action certification

and product idcntification, which will be discussed in the next

part.

V. EreueNts On A Mess Tonr Cese

A. Class Actbn Certification

ln Phila&tphia v. Lead Industries Ass',n, plaltitrs seek cer-

tification of a national class action for all cities with more than

ioopoO r*iaotts.r26 The authors of the Federal Rules of Cjvil
i;;;" 11lcd. R. Civ. P.) indicated a disapproval of clasjt

action certificrtion in mass tort cases bccause of the inherent dif-

ferences between members of the class regarding liability and

aamages.,tT This view has not been universally accepted, how-

.n.r, i an..qrt-out" class was upheld in the case of .In re school

Asbestos Litigation.t2s
To certfu an "opt-out" class under Fed' R' Civ' P' 23OX3)'

plaintitrs *oi fitrt .rtuUlith the four besic factors of 23(a):. class

irumerosity, oommon questions of law and fact, typical.claims_of

"tus 
t"p.C*tut*", uid fair an{ ?9:quate representation of the

"6rr.rtt^ 
Pleintifrs must then fulfill the two requiremenp of

Zj(bxl), th$ questions of law and fact of class predominate

onit'itOiuiddiand that the class action is a fair and efficient

method of adjudication. 13o

In the *n*t Asbestos Litigation suit, the Third circuit
affirmed the ccrtification of a national "opt-out" class consisting

;f 
"tt 

poUti" end private elementary and secondary schools who

had p?operty damage claims against the asbestos industry..r3l

The court rersoned iirat the requisite "threshold of commonality

is not high," md found common factual questions regarding J-he

ft*ftft frLaOs of asbestos, the failure to warn theory, and alle-

ree2l ASBESTOS REYISITED 597

126. No. 90?06[ @.D. Pa. filed Aug' 23' l99l)'
|27.Fnp.t.Ctv.P.23oX3)advisorycommittee'snotestolg66ameadment.Slae

genemlly Jenkins v. Raymark indus. Inc', 787 F'zd 468 (5th Cir' 1986)'
- rzi. 789 F.2d 996, lo09 (3d cir. 1986).

129. FPP.l. Ctv. P. 23(a).

130. FeP. R. Ctv. P. 23O)'
l3l. 789 F.2d at 996'
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g-ations of a consptracy.r3z Further, as a practical consideration,
the court recognized that the judicial system was overwhelmed
by the large number of asbestos claims and accordingly, the
court "did not wish to foreclose an approach that might offer
s-ome possibility of improvement over the methods employed to
date."l33

The Fed. R. Civ. P. 23(b)(3) requiremenrs of class certifica-
tion appear to be met in the Philodelphia surt. Like the class
certified in the school Asbestos Litigation, cornmon questions
exist as to the manufacturers'. failure to warn and the issue of an
industry conspiracy. Furthermore, Philadelphia is a sound
choice to serve as class representative, because ofthe staggerying
numbers of children exposed to lead-based paint in thii city.
sixty-two percent of all children between the lges of six months
an!- five years have blood to lead levels greater than ten percent
milligrams per deciliter (ugldl), the minimum thresliold of
sgfety for long-term health risks,r34 Finally, philadelphia has
the advantage of residing in the Third Circuit, the same court
which permitted class certification in the school Asbestos Litiga-
tiot case.r3s

B. Product ldentification and Market Share Liability

As the recent Santiago v. Shervin-Williams Co.t36 ruling
demonstrates, the suits against the lead industry have a funda--
mental problem of product identification: they cannot defini-
tively'prove which manufacturer's product caused harm to the
poisoned victims. The asbestos suits were able to identify the
product from the manufacturer's label stamped on the contain-
ers.r37 Plaintifs in the lead paint suits cannot determine each
manufacturer's product because there are no such labels and lit-
tle information exists as to the precise formulas of lead pigment
content.r38

Plaintiffs are attempting to overcome the causation problem
by asserting that because lead pigments are virtually indistin-
guishable, the entire lead paint industry should pay damages

132. Id at 1009-1010.
133. Id. at 1011.
134. See Consumer Safety Alert, supra note 82, at 17.
135. Kornhause\ supra note 123, at 16.
136. 782 F. Supp. 186 @. Mass. 1992).
t37. Id.
138. rd.



under the theory of market share liability'l3e 9{"tth\theory'
;"t lead pignent manufacturer would be liable for damages

ptod.rrtio"* 6 itr share of tlrglea{ paint market, unlegs a given

manufacturer exculpates itself by demonstrating that its product

could not have caused the injury.to
Market rhare liability was rejected in the santiago care

because the court took a rrarow view of the doctrine: the court

;;;;fuant to impose market share liability_in cas€s where

ift r" *u, urry dou"Jt that the defendrnt'! Prodyct caused the

prui"tir,r injuries.tot lnthecity of-N*,Ysi,rk sur!, plaintitrs are

attempting io circumvent this problem by sutlq^evtTmpany
ittut riu",ifuC*.4lead paint pigment in the 1930s and lt40s.trz

ili;;t*";;, i" Goutd ,. Nrirbrleans Housing Authority't,a3. a

suit in which the defendant was able to successfully cross-claim

A;inst the ddendant lead qaintindustry, plaintiffs,Y"* ?-bl^t:
oiercome the product identification problem upon discovenng a

ii.i J"ff lead paint manufacturers 
-wto 

solg gPt t9 the New

oir"*. Houdng Authority since the 194os.144 Thus; these alter'

;tt"; rt*t"giitouy helpplaintitrs bypass.tlt ptSoct identifi-

;ir; pioUtir, whilh prlituaea the imposition of market share

liability in thc Santiago case.

C. Defenses

In the current lead paint suits, the industry-is utilizing-three

defensive stretegiea to foiestatt the imposition of strict.liability in

td, a "stafeif-ihe-art" defense,ra3 a statute of limitations

J.r*r.,duoa u ..parental_contribution,' defense.raT The state of
art defense was a successful strategy for the asbgstgs- industry

until evidence of the conspiracy to-iuppress the t e114 risks of
asbestos frmr insulation workers was uncovered'l4 Itt ?t
;t1g;fi to Ocnv plaintiffs' allegation of a civil conspiracy, the

139. Id.; sec allp sindell v. Abbott Lab., @7 P.2d g24,937 (Ca' l98O), ce'f denied,

44g U.S. 912 (lru) (imposing market share liability on manufacturers of DES' a drug
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which causes carer in women')
t&. Id.
l4l. See fun, suPra note 116, at27.
142, State Hansing Authority, supra note 2' at 38'

143. No. Sf-XtS lOitt. Ct. Ott*rr. Par' fr]ed Mav 29,199?'
144. See Aldrew Blum,,Slrfi Targets Paint Manufacturen, Nlr'r L' J'' May 8' 1989'

at 17.
145. See CAsttruax, supra note 9, at 316'

146. See I(ornhauser, supra note 123, at 18'

147. See Frtniere, supra- note 35, at 389'

148. See HENSLER ET AL., supm 
'llote 

12, at 19'
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lead industry is utilizing a similar defensive strategy, claiming
that they have always 'lacted responsibly in light if tne racti
known at the time."r4e Howevei, the iredibiiity of the lead
industry's state of the art defense is lessened when viewed
against plaintiffs' strong evidence to the contrary. plaintiffs have
documented evidence that the LIA knew of leid paint's health
risks to children since 1933, but continued to mariet the prod-
uct when viable alternatives existed, until congress banned lead
paint in 1978.150

The statute of limitations defense in the lead suits is predi-
cated on the fact that some industry members have not manufac-
tured lead p-aint for more than thirty years and that congress
banned all lead paint production in igzg.ttr Thus, the lead
industry contends it would be unjust to impose riability for chil-
dren'-s lead poisoning in the 1980s, when llad paint pioduction
may have occurred in the 1950s.r52 The outcome ofihe statute
of limitations defense in the current lead suits is unclear because
courts have differed on exactly when a cause of action accrues in
environmental exposure suits.

A general principle of tort law is that the statute of limita-
trf'ns does not begin to run against a negligent action until some
identifiable damage has manifested.t5r - 11t1. principle was
rejected, however, by the New york Court of Appeals in the
case of Steinhardt v. Johns-Manville Corp.rto li- Steinhardt,
insulation workers sought damages for injuries caused by asbes-
tos dust inhalation.ls5 The court held that the statute of fimita-
tions period initiated when the workers inhaled the foreign
substance, not when the symptoms manifested.r56 Because thJir
suit commenced after the statute of limitations period had
expired, plaintiffs'action was barred.rsz rhe stetnhaidt decision
may have precedential impact on the City of New york suit, a
case applying New York common law.

The Philadelphia suit cleared the statute of limitations hur-

149. Suits Filed, supra note 109, at 739.
150. Mark Jaffe, city sues paint Firms over Lead, pHrr-eoerpHrl INqurnen, Nov.

8, 1990, at 3.

l5l. See Kornhauser, supra note 123, at lg.
t52. Id.
153. .See Wrrr-rervr PRossER, THr Lew OF ToRTs 144 (4th ed. l97l).
ls4. 446 N.Y.S.2d 244 (Ct. App. l98l).
155. Id. at 445.
156. Id. at 245-46.
157. Id. at246.
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dle in August 1991, when the u.S. District court for the Eastern

nirta"t oi f*nryivania ruled that the City g! Philadelphia is

immunized fiom a riut"t. of limitations bar.r58 The statute of

limitations hrd runi" F"U*ury 1990, two years a{ter C9ng1esl

ou.r"O stricter legislation for cilies to inspect andabate the lead

i"i"i-tt"""ta.tJ"Ho*"ner, the court reasoned that under the

Finnsylvania doctrine of nullum tempul -oclurrit 
regi., "time

Ooo"i run against the king," the city Codd circumvent the stat-

"i" 
of fi-ita6ns when eniorcing public rights'to
The lead industry utilized 1tr. parental contribution defense

inthe ieblarc v. Sherttn-Wtlttams-Ca case.l6r In th1! case, the

defendant counterclaimed against the injured child's mother

;ll.gtd negligent farental quiervision for failing to prevent her

;hile fi"diti"g lead paini.'u' This contribution theory is

based upon compitutint negligence and seeks to establish' that

it 
" 
*oti.r, not ftt" teaO paint industry, was_the proximate cause

;ith" rttiia" injury.tu, A recent Massachusetts.ruling.inter-
pretJ the stete'i 1"aO poisoning_Prevention Lawrs to allow a

landlord to countei"tui* againstihe mother of the rnjured plain-

;itri; parental contribution.r6s The parental contribution doc-

trine's nAiOitV in the toxic tort context is still unclear, however'

gir""-tn fr*i court's insistence that contributory negligence

ioes not bar a finding of strict liability'166

D. Punitivc Damages

Punitirrc damages were instrumental in effectuating the

downfall of the asbJstos industry and currantly_pos: a haunting

.f."t t of lirbility for the lead paint industry. In the past year'

if,e constitutioouiity of punitive damage awards was challenged

in suits brought by insuranc€ comprniss'
The Suir"*i Coott considerod the constitutionality- of

common-law punitive damages in Pacific Mutual Life v. Has-

158. St/rtug of Limintions Does Not Bar lxad Paint Abatement class Action,Tntet

Lnw. Pus. Jusr. Newsl., Fall l99l' at 5'

159. Id"
l@. Id.
161. IrBlre v. Sherwin.Williams Co., 551 N.E'2d 30, 52 (Mass. 1990)'

162. See Frcniere, supra llrote 35, at 389'

163. Id.
164. Mms. GEN. LAws ANx. ch' 11 I $$ l9Gl99(a) (West 1988)'

165. Ankicricz v. Kinder, 563 N'E 2d 684, 6t6 (Mass' 1990)'

166. See Dorel v. rire#o Paper Products corp., 493 F.2d 1076, 1098-99 (5th cir'

1973), cert denial,4lg U.S' 869 (1974)'
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lip :i . ln Haslip , the court rejected an insurer's claim that large
punitive damages awards were a per se violation of the Due pro-
cess clause of the Fourteenth Amendment.r68 while the
supreme court recognized that no "mathematical bright line"
could be drawn to determine a constitutionally accepta6le puni-
tive damages award, the court noted that general 

^concerns 
of

reasonableness and adequate guidance could forestall the prob-
l9- _of "unlimited jury discretion."r6e The damage award in
Haslip underwent three levels of objective scrutiny-under Ala-
bama law: {uring the jury instruction, during a post-verdict
hearing by the trial judge, ard during appellat-e t ui.* by the
state supreme court.l7o Thus, the court concluded thai the
punitive damages award had received adequate procedural pro-
tection to ensure both reasonableness and ionstiiutionality.iTr

.More recently, the Fifth circuit upheld a 6.1 million dollar
punitive damage award against an asbestos manufacturer's con-
stitutional c,hall9nge.r72 The court held that the punitive dam-
ages award did not violate the defendant'i Fourteenth
Amendment guarantee of procedural due process because Texas'
procedural review system for punitive damages awards satisfied
the supreme court's general requirement of limitations on jury-
discretion and appellate review as set forth in Haslip.tn 

-F;r-
ther, the court stated that although the size of thi punitive
3ward,- twenty times that of the compensatory, made it .;pause,"
it could not say that the award violated the Texas rule of
proportionality.tT4

In the current lead paint suits, large punitive damage
awards would certainly be justified should juriei conclude that a
lead industry conspiracy existed. The effect would be to
encourage more suits against the lead industry, much the same
yay Borel encouraged plaintiff's lawyers to iniur the substantial
financial investment to bring asbestos cases.r75

t67.

168.

169.

170.

r7 t.
172.

173.

r74.

175.

494 U.S. 1065 (1990), afr'a, nt s. ct. lo32 (1991).
lll S. Ct. at 1046.

Id. at lM3.
Id. at l0/.5.
Id
Glasscock v. Armstrong Cork Co., 946 F.2d 108j, 1096-97 (5th Cir. l99l).
Id. at lO97-98.

Id. at 1096.

Rosenberg, supra \ote 3, at 1696.
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VI. CoNcl-usroN

603

Toxic t6't litigation against the asbestos industry proved to

U" u- .triomptt of 3"sticeittu as the industry's conspiracy _of
silence was uncovered and thousands of insulation workers who

suffered because of that silence finally received just compenla-

tion. The current toxic tort suits fiied against the lea{ naqt
i;411gtry are serving to uncover a similar-conspiracy of avari-

"i"* "iai.pt 
tr"ttribl" conduct. The industry's f-arlu-re to prop;

;;it* sol-iety of the dqlsers 9{lef-bas9d paint hascreated

an-entire subgeieration of 
-cognitively dysfunctional children'

Suafy, itr"t is-no way to quantify these long term econoPl".*d
Jo"iut 

"ortr 
to society. thi tort system cannot prevent this type

;i hut*, but it 
"utr -uk the wrongful behavior unattractive to

i"d;ttt)" Thc author hopes that industry hg"dg- the warning

giue" by therc cases to "*ot. 
that more societally responsible

;;rid a""ltiott. will be made in thc future'

EPlauNP J. FnnoINeNn, III

176. BRoDEUR, suPra note 6, at 350.




