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of the state other than the site in question. Specifically, thecourt
f:ry9 th{ 485 riparian miles wire availabie in the-state fbr;
facility of the kind proposed and that a smaller plant could be
built oa the proposed site. Thus, the court concluded, the North
carolina Program does not efect a total ban on the waste treat-
ment ficilities.

Jna SrnMel,rs

D. The Clean Water Act

4rlgryli: ltgtes Legal Foundation, Inc. v. Eastman Kodak Co.,
933 F.2d r24 Qd Cir. 1991)

Atlantic States Legal Foundation (ASLF) appealed the
lower @urt's dismissal of their citizen's suit brought against
Eastman Kodak Company (the Company), under rrJtion 5OS of
the Fedcral Water Pollution Control Act (FWPCA), because the
Company entered into an agreement with the State of New york
t9 pa,y civil and criminal fines in exchange for release from fur,
ther liability for the same cause of action.

Thc Second Circuit upheld the district court's ruling on the
groundc that although ASLF could not pursue their Cause of
lction merely to challenge the scttlement terms reached by the
Company and the State, ASLF was entitled to attorney's fees as
a prevailing party.

Thc court held that a state enforcement proceeding, which
caused violations to cease, would eliminate the basis forrthe citi-
zen's suit. The suit must supplement, not simply supplant, state
enforcement of the FWPCA. Therefore, the court concluded;
there must be a "realistic prospect" that the violations would
recur notwithstanding the settlement.

Attorney's fees were awarded because the court found that
the existence of the citizen's suit was a motive for the settlement
agreemcnt, and that the citizen suit plaintif was therefore a pre-
vailing party.

Rurn Warrnn.

Can v. llta Verde Industries, Inc., 931F.2d 1055 (5th Cir.
re91)

Plaintiffs filed suit against a cattle feedlot for civil penalties
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and injunctive relief for violations of the clean_wate-r A9t. Due

to heavy rains during a three month period, thedefendant dis-

charged waltewate, iro- one of its holding p.oldt into a tribu:
iuw." ^q.n". the discharge and before the-trial, the defendant

imiroved its wastewateriisposal sy^stan. The district court held

that ttre defardant *u. .*".pted from the National Pollutant

iirr"n*et-ixili;;ti." System (NPDES) pg.rmit i."q"ilPtllt
"tto 

airitirscd the suit for a lack of standing. The plaintifs
upp""r"a arguing that the district court erred in holding-that the

defendant *6 .*".pi;tit"* tt. NpOeS pelmrt requirementq

u"a "o.a 
in holdi;g inut plaintiffs did not have standing to

bring suit.
On de novo review, the Fifth Circuit Court of Appeals

reversed thc district court's dismissal. The circuit court frst
tt"fJin"t ihc applicable effiuent limitation guideline set forth in
40 C.F.R. 0 41'il36) is one of the basic criteriafor_issuing a

permit and-does noiprovide an exception to the NPDES.permit
i"qoit.**tt. Thus, because the defendant did "oj,l?nt -1
NpngS perrrit, its action amounted to a continuous violation of
the Clean Water Act.

The court also held that the plaintitrs had standing tobring
suit becausc standing is determined as of the date of the fil!|S of
ihe compldnt. ThE defendant's compliance with the Clean

Water Ait subsequent to the filing of the complaint was irrele'
vant in dearmining standing.

The court further held that the defendant's postdischarge

improvem€nts to its wastewater disposal system,did not -Tt
the- plaintif,s' action because the defendant *qd not meet the

burden of showing that it was absolutely clear that th9 allegedly

wrongful bchavioi could not reasonably b.e glpected to recur.

Furtliermqe, the court found that the plaintitrs met their-bur-
aen of proving a continuous or intermittent violation of .th9
Clean \tater Act by the defendant under the two-pro|g lest
established in Gwaliney of smithfield Ltd, v. chesapeake Bay

Foundatiot Inc., 89O F:2d 690 (4th Cir. 1989):' Since the

defendant never obtained a permit, the plaintiffs met the.first

froog of the test by showing that this was a continuous viola-

;iorr."The plaintitr* utro mJt the second prgng of the test by

proving a 
'continuing likelihood of intermittent or sporadic

discharges.

TouuY Mlsox


