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purpose of treatment, storage, and disposal. The plaintitr chal-

i."d.a the constitutionality o! the Louisiana statuta on'thE
gro-unds thd they were inionsistent with the fderal statutory

lrovisions underlhe Resource Conservation and Recovery +ct
(ncna;, 42 u.s.c. $$ 6901-6992 (1988), and were fn vplation
of tne Cbmmerce Clause of the United States Constitution, art.
I, section 8, cl. 3.

The court failed to reach a detcrmination of the Louisiana

statutes' cmstitutionality under RQRA, because it found that
La. R.S. 30:2190 and 30:2191 violated 6oth the Interstate and

For"il" Cmmerce Clauses of the United States Constitution.

LDEQ argued that the absolute prohibition of foreign gen-

erated hazrrdous wastes was a valid health and safety measure,.

as the state could not adequately account for unknownor unau-

thorized pollutants in foreign- hazardous wastes. The court
rejected ttrit ptoposition, howiver, finding that bolh t-he Mexiey
co:mpanies 

"ita 
in" plaintitr's facility were required to comply

with United States' environmental lrrws.

The court determined that the foreign generated hazardOus

waste which the plaintif sought to import into L,guisiana was an

oU;ect of comm&ce and theiefore *itit a constitutio"ul Cqrrr-

-it"" Clause protection. The court rejegtgd LDEQ's con-tenlion

that an absolute ban on foreign generated hazardous waste wa$ a

valid exercise of the state's "quarantine power." The oourt ree-

soned that an absolute ban bn an object of commerce based

solely on its origin, without regard to factors P:h T tle type of
wastl generated or the environmental laws of the foreign coun-

try inv-olvod, ws ai act of economic ploteclio*ism ang.Per se

aiscriminatory. The court declared La. R.S. 30:2190 and

30:2191 unconstitutional and issued a pennanent injunction
enjoining LDEQ from administering or enforcing these Louisi-
ana statutcs.

Jno FnnorNAND

Dague v. City of Burlington, g35 F.Zd 1343;(2d Cir' 1991)

The city of Burlington, Vermont, appealed from a lower
court decbion which trita tnat under Resource Conservation
and Recovery Act (RCRA) and Clean water Act (CWA) citrrerr
suit provioions (a2 U.S.C.'g 6972 and 33 U.S.C. $ 136-5 respec-

tively), notice and delay requirements did not apply where alle-
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gations of non-subchapter III violations under RCRA were
combined with subchapter III (hazardous waste violations)
claimq !n a single "hybrid" complaint. Additionally, because the
plaintiffs had substantially prevailed in their action, the district
court awarded them attorneys' fees, including a twenty-five per-
cent enhancement for contingency risk.

Plaintiffs were land-owners adjacent to the Burlington
Municipal Disposal Grounds. They claimed the landfill was
harming the environment and damaging their properties by
emitting methane gas, wind-blown debris, and hazardbus waste.
T-h9 city claimed that the proper notice and time delays listed in
42 u.s.c. $ 6972(b) were not followed by the plaintitrs and thus
the case should be dismissed. The city alio argued that the land-
fill was incorrectly classified as an imminent aid substantial dan-
ger to health and the environment according to RCRA, 42
U.S.C. ! 6f7Z(a)(lXB). Last, the city claimed the plainiitrs'
attorney's fees were erroneously awarded. The court oiAppeals
determined that according to RCRA, 42 U.S.C. g 6972$i and
CWA, 33 U.S.C. $ 1365(b), plaintiffs, hazardous waste tfaims,
could be brought immediately after proper notice was distrib-
uted to EPA, the state, and the alleged violator. The court indi-
cated that when non-subchapter III violations are combined
f!! ry9"ttapler III violations in one claim, policy reasons
behind the delay and notice requirements listed in R-cRa and
cwA for non-subchapter III provisions, were outweighed by the
danger thathazardous waste violations posed. Because immedi-
ate court action results fromhazardous waste claims, when non-
hazardous waste claims are brought in "hybrid" with these
claims, there is no opportunity foi nonlitigious solvency, thus
rendering notice and delay requirements useless.

Section 6972 (2)(l)(B) provides citizens a means to sue a
facility which has previously, or is currently, disposin g hazard-
ous wastes presenting an "imminent and substantial endanger-
ment to health or the environment." The court determined ihat
"imminency" does not mean that harm will occur immediately,
but rather a risk of harm is present. The court concluded that
because the leachate escaping from the landfill contained chemi-
cals found on EPA's toxic list, imminent and substantial endan-
germent to health and the environment was occurring.

Lastly, the court affirmed the district court's award of attor-
neyc fees to the property-owners as permitted under both the
RCRA and the cwA. To qualify for a fee award, the plaintiffs
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must prevail on any significant issue in the litigation which,

brings aboqt some Algrei of success. Becagsg the plaintitrs suc-

"".,t4 
in proving thit the city was in violation of RCRA and

C\MA pto"i*iot r,-which resulted in the closing of the landfill' the

court ireld that the plaintitrs had achieved adequate success and

deserved compensatlon. Additionally, because plaintifs' attof-
neys faced thi risk of nonpayment unless they prevailed in the
laisuit, tf,c court awarded a twenty-five percent fee enhance-

ment for contingency risk.

JuuB Heruas

Hazardous Waste Treatment Council v. Reilly,938 F'2d 1390

(D.C. Cir. l99l)

The Resource Conservation and Recovery Act (RCRA)'
Solid Waste Disposal Act, section 3006, as amende4 42 U'S'C'

$ 6926, providesa comprehensive federal qrgqam aimedat the

it*ugitimt of hazadous wastes. Under RCRA, a state T Per-
mittd to administer its own program with the authorization of
the Environmental Protection Agency (EPA). Hazardous
Waste Treatment Council, a company which proposed to
develop a waste treatment facility in North Carolina, petitioned
EPA tb withdraw approval of North Carolina's hazardous waste

treatment management Program.
EPA may withdraw approval of a state program where that

program is found: (l) Not equivalent to'the federal program,
(Z) itr. program is inconsistent with the federal ppgram or the

feieralli approved programs of other states,-or-(3) the program

does noi pidniAe adcquite enforcement with RCRA. Petitioners

trgud, uttd"t category (2), that the North Carolina program

was indcd inconsistent with federally approved prograrns'

because that program required the thousand-fold dilution ofdis-
charges from coirmercial hazardous waste treatment facilities
in tt[ surface waters above public drinking water intakes. This
acted as e ban on the treatm-ent of hazardous wastes on the pro-
posed sitc.

The circuit court ruled that state law is inconsistent with
RCRA where it effects a total ban on a particular waste tfeat-
ment technology within that state. The court found, however,

that the North-tbrolina treatment program was not inconsistent

with RCRA since it allowed location of the facility in the areas


