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for review of the amount of a penalty assesed by the Environ-
mental Protection Agency (EPA) pursuant to 42 U.S.C.
$_ 

gqryQ). All Regio-ns was req3ired io pay 20,000 dollars br
their firilure to immediately notify the National Response center
of a rclease of a hazardous subctance. All Regions- argued that
EPA acted "arbitrarily, [and] capriciously," -under {Z U.S.C.
$ 9609(b). and 5 U.S.C. $ 706(2), in leveling such a significant
qgalty grlen that: state authorities were notified of thJrehaee,
EPA received actual notice soon after the spill, and All Red;;
took immediate steps to remedy the situation.

Applying a deferential standard of review to EpA's inter-
pretation of its own rules and regulations, the court did not find
EPA'r action "arbitrary, caprici-ous, an abuse of discretion, or
otherwise not in accordance with law." 5 U.S.C. $ 706(2X0.
The court rejggted the petitioner's argument that EpA mustcarr-
sider surronding circumstances when assessing a penalty. The
court confirmed that under the Guidelines for the Assessmentof
civil Penalties under section 16 of the Toxic substances control
Act, from which the standards applied in the case were bor-:
r9we4 EPA could consider what-might have happened in the
absence of fortuitous events in assessing penalties. The court
stresscd that it was within EPA's legal- authority to consider
what might have happened from a fiilure to give immediate
notice rather than what did happen, in assessing penalties.

The court also rejected All Regions, argument that.EpA
should have reduced. the penalty in lght of ihe cleanup costs.
The court found no indication that clianup costs and tire pm-
alty, taken together, were excessive.

Devrn GoossgN

C. Rcsource Consemation and Recovery Act

Chembal Waste Management, fnc. v. Templet, TTO F, Supp.
1142 (M.D. La. 1991)

.The plainlitrow-1s and operates a Louisiana Department of
Environmental Quality (LDEe) authorized hazardous wa$te
treatrnent, storage and disposal facility in carlyss, Louisiana.
The plaintif intended to receive hazardous wastes from two
Mexican companies, but was precluded by Louisiana Revised
statutcs 30:2190 and 30:2191, which prohi6ited the importatiorn
of foreign generated hazardous wasies into Louisiana for the
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purpose of treatment, storage, and digpgul' Th" ptaintif chal'

i."dJ tn" constitutionaliti of the Louisiana 
^statutes. 

ol,tht
gto;nds thet they were inionsistent with the federal ttut"Tq
irovisions underihe Resource Conservation ana ne9ov91v f11'cncnnl, 42 u.s.c. gg 6901-6992 (19q8), and were in violation

of the cornmerce cri'ir" of the unitea stuto constitution, art.

I, section t, cl. 3.

The conrrt failed to reach a detcrmination of the Louitg*
statutes' constitutionality under RCRA, because it found that

La. R.S. 3O:2190 and 30:2191 violated foth the Interstate and

Foreign Commerce Clauses of the United States Co-nstitution.

iOeQ argued that the absolutc prohibition olforeign gen-'

erated hazeraous wastes was a valid health and safety measufe,

as the statc could not adequately account for unknown or unau''

inoti""A poUot"tt" in foreign-hazardous wastes. -Th_e 
court

rejected this proposition, howiv"t, nttAi"! that both th9 
Mexica

r,rjmpanies 
"ita 

in" plaintiff's facility were required to comply

wittr-United States' environmental laws. 
,

The oourt determined that the foreign generated haza:doug

waste which the plaintiffsought to import into Louisiana was an

object of commerce and theiefore -fuit.a-tgnstitutional Cgr-
,oir"" Clanse protection. The court rejected LDEQ's contention

that an abcolWe ban on foreign gencrated hazardouq waste wa$ a

valid exercise of tUe ilt"b ;q"irantine power." The court rea-

rorr.a that an absolute ban on an objict of commerye bas{
solely on its origin, without regard to factors such as the type of
was6 gencrated-or the environmental laws of the foreiqt co:n:
trY invlnca, was an act of economic protectionitT^T{I"t *:
discrimin*ory. The court declared La. R.S. 30:2190 and

i}:Zlgl wrconstitutional and issued a permanent tnjyctiolt
enjoining LDEQ from administering or enforcing these Louisi'

ana statutcs.

Jeo FenoINAND

Dague v. City of Burlington, g35 F.zd 1343 (2d Cir' 1991)

The city of Burlington, Vermont, appealed from a lower

court decision which trita tnat under Resource Conservation

and Recovery Act (RCRA) and Clean Water Agt (Cy4-) cltizen

zuit provisions (a2'u.s.c. $ 6972 and 33 U.S.C. $ 136f resq.ec-

tively), notice and delay reluirements did not apply where alle-


