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Chemical lilanufacturers Ass'n v. EPA: Tne DrscnnrroN
oF THE ExvTnoNMENTAL PnornctroN AcENcY IN
RscurlT[{c INtBnru Srerus HazenDous Wastp
Fecrrrrres

I. F^a,crs oF THE Cesn

In May 1980, the Environmental Protection Agency (EPA)
promulgated closure regulations covering interim status hazafi-
ous waste frcilities. The regulations required interim facilities to
complete clcure within 180 days aftcr receiving the final volume
of "waste." These regulations remained unchanged until EPA
revised them in 1986. The 1986 reviscd regulations required clo-
sure within 180 days after receiving the final volume of "hazard-
ous wastes.- Union Carbide Chemicals (Union Carbide) and the
Chemical Manufacturers Association (CMA) vigorously
opposed thcce regulations arguing that, instead of being shut
down, their interim status hazardous waste facilities should be
allowed to continue receiving nonhazardous wastes.

In 1989, in response to these concerns, EPA amended the
1986 reguletions. The amended closure regulations provided
that interim status surface impoundments could continue opera-
tions after ccasing to receive hazardous wastes as long as they
met one of two requirements: the facility either had to meet the
minimum tcchnological requirements imposed by the 1984

Amendments to the Resource Recovery and Conservation Act,
or the facility had to remove all significant amounts of hazard'
ous waste.

In November 1989, Union Carbide filed a petition for
review of thc 1986 and 1989 closure regulations. Union Carbide
challenged the regulations as being arbitrary, capricious, an
abuse of dbcretion, and otherwise not in accordance with the
law. Speciflcally, Union Carbide complained that EPA, in draft-
ing the regulations, violated the express intent of Congress by
failing to adcquately justify the regulatory choices it made, by
acting irratbnally and inconsistently in adopting the regulations'
and by applying the wrong legal standards when examining the
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need for the regulations. The court held that the challenged
regulations were consistent with congressional intent, and that
EPA did not act arbitrarily in promulgating the regulations.
Union Carbide's and CMA's petitions for review were denied by
the court. Chemical Manufocturers Ass'n v. United States EPA,
9r9 F.zd 158 (D.C. Cir. 1990).

II. HrsronrcaI.BAcKGRouND

The Resource Conservation and Recovery Act of 1976
(RCRA) was enacted to require EPA to establish a regulatory
program for the management of hazardous wastes.r Congress
saw that technological progress and the economic growth of the
country had created a need for regulating the disposal of the
immense amount of hazardous waste produced.2 RCRA
attempted to resolve this overwhelming problem.

Subtitle C of RCRA provided a comprehensive framework
for the treatment and disposal of hazardous wastes.3 Section
3004(a) of RCRA required EPA to draft regulations promulgat-
ing performance standards as necessary to protect human health
and the environment.a Compliance with these standards was
required by permits that were issued authorizing the construc-
tion or operation of a hazardous waste facility.5 Facilities
already in operation by November 19, 1980, were granted
"interim status." Interim status facilities were treated as having
been issued a permit until a final administrative disposition of
their permit application was made.6 These facilities were
required to apply for permits and to meet all the applicable per-
formance standards to remain in operation.T The facility at issue
in Chemical Manufacturers, the Union Carbide-owned Holz
Pond surface impoundment facility, had been granted interim
status.

Congress extensively modified RCRA in the Hazardous and
Solid Waste Amendments of 1984.8 The Amendments' major
purpose was to discourage the use of land facilities for the stor-

l. Resource Conservation and Recovery Ac!42 U.S.C. $$ 690l-92 (1989).
2. rd. S 6e0l(a{2).
3. /d. $$ 6901-6e41.
4. Id. 9 6e24(a).
5. Id. $ 6925(c).
6. Id. S 6925(e).
7. Id.
8. /d. $$ 690r-92.
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ase and disDosal of hazardous wastes.e Section 3aA4(o) of
{CnA spcifically required new surface impoundments and

landfills uscd for hazardous waste to meet certarn muumum
technologicel requirements. These requirements included the

use of ddubb linirs and leak detection systems.ro The Amend.
ments also ctated that impoundment facilities that had been clas-

*in.a as having interim status on November 8, 1984' co$!^19t
receive, stort, 6r treat hazardous waste after November 8, 1988'

unless such fiacilities were retrofitted !o meet the technological
requirements applicable to permitted facilities.tl

In March 1985, EPA revised its closure regulations cover-
ing interim status hazardous waste facilities. While the regull-
ti;s had mandated closure within 180 days after the final
receipt of ..wastes," the revised regulations mandated closure
*itti" 180 days after the final receipt of, *hazatdous wastes."r2

EPA assertedihat the closure pto"itiottt were environmentally
necessaryr3 and rejected cMA's and Union carbide's argument
that theie revisions were inconsistent with congressional intent
of the 19&l Amendments. In addition, EPA argued that the
revisions clerified an ambiguity in the original regulations, which
it claimed were intended 6 require hazaidous waste facilities to
close within 180 days after the hnal receipt of hazardous waste.ra

The revisions were promulgated as final regulations in May

e. td. $ 6eol(B).
lO. Id. $ 692a(o) provides in relevant part:

(l) Trc regutations under subsection (a) of this section shall be 
-revisd 

from

time to tire to take into aocount improvemants in the technology of control and

measuferEt. At a minimum such regulations shall require, and a permit issued

pursuant to section 6925(c) of this title rfter November 8, 1984 by the

Administretor or a State shall require-
(A) br each new landfill or surface impoundment, each neut landfill or

surface inrpoundment unit at an existing facility, each replacement of an existing

landfill or nrrface impoundment unit, and each lateral expansion of an existing

landfill or surface impoundment unit, for which an application for a final

determinaiisr regardini issuance of a permit under section 6925(c) of this title is

received dcr November 8, 1984-

(i) thb installation of two or more linen and a leachate collection system

above (in thc case ofa landfill) and between such liners; and

(ii) ground water monitoring. ' .

The requirc,rnents of this paragraph shall apply with respect to all waste received after

the issuance of tlre permit.
rr. Id. $ 6e25().
12. 40 C.F.R. $$ 264.113(b),265.113O) (let6).
13. EPA Standards Applicable to owncrs/operators of Hazardous waste

Treatment, Storege & Disposal Facilities, 5l Fed. Reg. 16,'145, 16'431-32 (1986)'

14. Id.
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1996.r5

In August 1989, in response to CMA's and Union Carbide's
concerns, EPA amended the 1986 regulations.r6 Amended clo-
sure regulations provided that interim status surface impound-
ments could continue operations after ceasing to receive
hazardous wastes as long as they either met the minimum tech-
nological requirements imposed by the 1984 Amendments or
removed all substantial amounts of hazardous wastes.rT Union
Carbide challenged the 1986 and 1989 regulations by continuing
to allege that they contradicted Congress' express intent in
elactr{rg the 1984 Amendments. EPA responded by arguing
that these regulations were promulgated under its statutory
authority to issue regulations establishing standards for hazard-
ous waste facilities, and this statutory authority was unaffected
by the 1984 Amendments.

To review EPA's interpretation of its statutory authority,
the court used the test provided by the Supreme Court rn Chev-
ron v. Natural Resources Defense Council.rs Under this test, a
court must first consider whether Congress has directly
addressed the issue in the statute.re If the intent of Congress is
clear, a court, as well as an agency, must give effect to the

15. Id.
16. 40 C.F.R. $g 264.113, 265.113 (1989).
17. 40 C.F.R. $$ 264.113 and 265.113, as revised in 1989, provide in relevant part:
(a) Within 90 days after receiving the final volume of hazardous wastes, or tle
final volume of nonhazardous wastes if the owner or operator complies with all
applicable requirements in paragraphs (d) and (e) ofthis section, at a hazardous
waste management unit or facility, [or within 9O days after approval of the
closure plan, whichever is later,l the owner or operator must treat, remove from
the unit or facility, or dispose ofon-site, all hazardous wastes in accordance with
the approved closure plan. . . .

(b) The owner or operator must complete partial and final closure activities in
accordance with the approved closure plan and within 180 days after receiving
the final volume of hazardous wastes, or the final volume of non-hazardous
wastes if the owner or operator complies with dl applicable requirements in
paragraphs (d) and (e) ofthis section, at the hazardous waste management unit or
facility or [80 days after approval ofthe closure plan, ifthat is later] . . . .(e)
[A]n owner or operator of a hazardous waste surface impoundment that is not in
compliance with the liner and leachate collection system requirements in 42
U.s.c. $$ 300a(o)(l) and 300s(j)(1) or 42 U.s.c. $ 3ma(o)(2) or (3) or
$ 3005(jX2), (3), (4) or (13) must:
. . . Remove all hazardous wastes from the unit by removing all hazardous liquids
and removing all hazardous sludges to the extent practicable without impairing
the integrity of the liner(s), if any.
18. Chevron v. NRDC, 467 U.S. 837 (1984).
19. Id. at 842.



19911 REGULATING VASTE FACILITIES 321

express intcnt of Congress.2o Neither a court nor an agency may
impose its own construction on the statute.2r If the statute does

noi addrerc the issue, or is ambiguous, a court must defer to the
agency's interpretation .22 T'he Supreme Court noted, however,
tf,at such regul"tioos are controlling only if they are not-"arbi-
trary, capricious, or manifestly contrary to the statute."23

ilI. Tne Counr's DsclsIoN

ilhre Chemical Manufacturers opinion is divided into two
sections. First, the court considered whether EPA had exceeded.

its statutory authority when it promulgated the 1986 and 1989

regulations. Second, the court analyzed the regulations to deter-
mine whether they were arbitrary and capricious. The court
concluded that EPA had the statutory authority to promulgate
the regulations and that the regulations were not arbitrary and
capriclour, but were consistent with congressional intent.

A. EPA's Statutory Authority

The oourt applied the Chevrott test to review EPA's inter-
pretation of section 3005( j) of RCRA.2a This section requires
interim status surface impoundment facilities to stop receiving,
storing, c treating hazaidous wastes after Novembir 8,- 1988,

unbsJ thc facility has been retrofitted to meet technological
requiremcnts imposed on permitted facilities.2s Union Carbide
*r"tt d that, in the 1984 Amendments, Congress intended to
relieve EPA of the authority to require unretrofitted surface
impoundment facilities to close once they ceased receiving haz-
ardous wrstes.26 Though the court disagreed-witf thi: interpre-
tation, Union Carbide continucd to rely heavily on a
controversial exchange between two senators to support its
assertion.2T These senators were Scnator Randolph, the ranking
minority member of the Senate Committee on Environment and
Public Works, and Senator Chafce, the floor manager for the
1984 Arrcndments. During this exchange, Senator Randolph

20.
21.
22.
23.
24.
25.
26.
27.

Id.
Id. rt 842-43.
rd.
Id. .t 844.
Chcmical Mfrs. Ass'n v. EPA,9l9 F.2d 158, 162 (D.C' Cir. 1990).

42 U.S.C. $ 6e25(0.
Chaaical Mfrs Ass'n,919 F.2d at 163.

Id.
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stated that, "[i]f hazardous wastes were no longer received at the
impoundment after the [our] year date in the Amendment, the
impoundment could otherwise continue to operate as it has."28
Senator Chafee responded by agreeing that,l.[i]t would not be
propgr to require that the impoundment be closed out perma-
nently prematurely if it can handle wastes that are not hazard-
ous wastes while being protective of human health and the
environment."2e LInion Carbide argued that this exchange indi-
cated a clear congressional intent to prevent EPA from closing
unretrofitted facilities. EPA, on the other hand, argued that this
statement expressed congressional intent not to statutorily
require the closure of unretrofitted facilities.

The court rejected both arguments, maintaining that con-
gressional intent was not clear.3o The court, however, did find
that EPA's interpretation of the section was reasonable and con-
sistent with the purposes of RCRA and the 1984 Amendments.3r
The court concluded that the explicit statutory purpose of the
1984Amendments, to discourage the use of land impoundments
for the storage and disposal of hazardous wastei, enhanced
rather than diminished EPA's prior authority to promulgate reg-
ulations necessary for the protection of human health and the
environment.32 For these reasons, the court chose to defer to
EPA's interpretation of its authority under section 3004(a) and
permitted EPA to continue regulating the receipt of hazardous
waste by unretrofitted surface impoundment facilities.33

B. The Nature of the Regulations

Union Carbide charged that EPA's regulations were arbi-
trary for five reasons: (l) EPA failed to consider the usefulness
of unretrofitted surface impoundments for the disposal of non-
hazardous wastes, (2) EPA failed to justify the requirement that
unretrofitted surface impoundments be emptied-of hazardous
wastes in order to remain open, (3) the requirement that unre-
trofitted surface impoundments be closed or be emptied was irra-
tional and inconsistent with other EPA regulations, (4) EPA
used the incorrect legal standard in promulgating the 1989 regu-

28.
29.
30.
31.
32.
JJ.

130 CoNc. Rnc. 20,847-48 (1984).
Id.
Chemical Mfrc Ass'n,919 F.2d at 164.
Id.
Id. at 165.
Id.
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lations, and (5) the 1989 regulations constituted a reversal of
policy witbut adequate support in the record.

l. EPA's Consideration of the Usefulness of Unretrofitted
Surface Impoundments :

Although Union Carbide argued otherwise, the court foryd
that EPA had not failed to consider the usefulness of unretrofit-
ted surface impoundments for the continued disposal of nonhaz-

ardous wasilcs.^3a union carbide's argument was undermined by
the fact that the principal focus of EPA's 1989 regulations were

to accommodate-CMA's and Union Carbide's objections to the
"retrofit or close" rule of the 1986 regulations

Under the 1989 regulations, unretrofitted surface facilities
may remain open so long as they are emptied-of_accumulated
hazardous *uito..t The Lurt found that fiPA had a number of
sound policy reasons supporting their decision to revise the regU-

htionJto cllow some facilities to delay closure and to ggntinye
receiving hezardous waste. These policy realop.wer.e driven by
the desiie to avoid disincentives to waste minimization' to pfe-

vent unn@cssary disruption of operations at facilities with
remaining capacity, and to avoid imposing unnecessary- €c!-
nomic burdens on certain facilities.36 Thus, the court found
uuroi"t.rv no support for union carbide's assertiol that EPA
had adoptod the'1'989 regulations without taking account of the

remaining gsefulness of ficilities for the receipt of nonhazardous
wastes.37

2. The Adequacy of EPA's Justification

Union Carbide asserted that the record revealed no analysie

of the likelihood of leaks from surface impoundments that were

not emptied of hazardous wastes. Union Carbide further con'
tendedihat the record contained no indication that EPA consid'
ered alternatives such as groundwater monitoring or corrective

The court refuted Union Carbide's allegation that EPA
failed to analyze the likelihood of leaks from unretrofitted sur.

34.
35.
36.
37.
38.

Id. a 166..

40 C.F.R. $$ 264.113, 265.113.
Chenical Mfr* Ass'n,919 F.2d at 166.

Id.
Id,
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face impoundments that continued to store hazardous wastes.3e
The court also found that the record did show that EpA had
considered and then rejected monitoring and corrective action as
inadequate to protect human health anA the environment.€
_ Regarding the likelihood-ofJeaks analysis, the court noted

that EPA explained, at several points in lhe record, that the
accumulation of nonhazardous wastes on top of hazardous
wastes significantly increases the risk of leaks because these
wastes typically take the form of liquids or partial solids sur-
rounded by liquids. The continued accumulation of liquids
tgndq-to_-form a pressure head that forces downward diiper-
sion.ar If the lining is not adequate, containment is often not
possible.a2 The court maintained that its role in this proceeding
was not to second guess EPA's scientific judgements.a3 The
court also found that EPA's actions were in accordance with
congress' determination that preventive measures are preferable
to corrective action when dealing with hazardous wasti manage-
ment issues.e Subsequentlg the court concluded that EpA had
examined the data, had satisfactorily explained its action, and
had formed a rational connection between the facts found and
the choice made.a5 Thus, the court held that EpA adequately
justified its actions.

3. Rationality and Consistency in Comparison with Other
EPA Regulations

Union Carbide further asserted that the EPA regulations
were too broad because they applied equally to all surface
impoundments, including those impoundmerts retrofitted to
meet the requirements of the 1984 Amendments and not
required to close or be emptied of hazardous wastes.6 The court
disa_greed with this assertion because while the regulations
applied !o all surface impoundments, EpA had alwayJstressed
the special risk of a leak from an unretrofitted surface impound-
ment that continued to receive nonhazardous wastes.nt There-

39.
40.
4t.
42.
43.
4.
45.
46.
47.

Id.
Id.
Id. at 167.
Id,
.Id. (citing New York v. EPA, 852 F.2d 574, 580 @.C. Cir. 1988)).
Id. at 167.
Id. at 168.
rd.
Id.
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fore, EPA may require unretrofitted surface impoundment
facilities to close or to be emptied even when they do not leak.
Accordingly, the court found that it was not irrational for EPA
to concludi that RCRA's preference for prevention over colrec-
tion would mandate such a conclusion.aE

union carbide also asserted thst EPA acted irrationally in
failing to roquire the closure or emptying of landfills that did not
meet RCRA-'s minimum technological requirements. The court
explained that the pressure head forcing the downyar{ disper-
sioi of liqukls, posiibly rupturing an inadequate lining, is a phe-

nomenon-that occurs only with liquids. Liquids are generally

banned frm placement or disposal in landfills.ae For this rea-

son, the more stringent regulations designed to combat the pres-

sure head problem were not applicable to landfills. The court
therefore drncluded that EPA iitea rationally in imposing more
stringent rcquirements on unretrofitted surface impoundment
facillties then on either landfills or retrofitted facilities.s

4. The Lcgal Standard

Union Carbide argued that EPA used the wrong legal stan-

dard in crcating the 1989 regulations because it relied on the

"significantly improved protection" of human health and the

"nironmeni 
standard, which was found only in the preamble to

the 1986 closure regulations.sr Instead, Union Carbide argued
EPA shouH have used the statutory standard of "necessary 1o

protect" human health and environment.52 EPA agreed that the
;'rr.""*rury to protect" standard was the correct one !q aPply,
but denied thaf it failed to use it. The court found that althoug]q
EPA did state that the 1986 closure regulations would "signifi-
cantly improve" protection of health and the environment, this
statement was immediately precedod by another declaring that
EPA was promulgating thl rlgulations pursuant to its authority'
to promu[Ate res6lutidtts "as necessary to protect human health
and the environment."53 The court stated:

More inportantly, the explanations provided by the EPA in

48. Id.
49. Id.
50. Id
5t. EPA Standards Applicable to owners,/operators of Hazardous waste

Treatment, Stalge & Disposai Facilities, 5l Fed. Reg. it 16,432.

52. 42 U.s.c. $ 6924(a).
53. Id.
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the immediately succeeding paragraphs indicate that it believed
the closure regulations were the only means of ensuring that
human health and the environment would be protected ade-
quately, given the leakage risks associated with facilities that
are equipped neither with the technology required by g 300a(o)
nor with the final "cap" required to be installed at the end of
the facility's life.sa

The court, therefore, was satisfied that EPA applied the correct
legal standard in promulgating the 1989 regulations.ss

5. The 1989 Regulations: A Reversal in Policy?

The final Union Carbide argument considered by the court
was that the 1989 regulations constituted a reversal of policy
without adequate support in the record. EPA asserted that the
regulations were not a reversal of policy but were a clarification
of an ambiguity in the original regulations.56 Using a deferential
standard of review, the court agreed with EPA and classified the
1986 and 1989 closing regulations as "extensions ofcurrent reg-
ulations" not as "rescissions of prior action."57 Yet "even if the
higher standard of security applicable to reversals" had been
applied, the court said it would have found that EPA's justifica-
tions for the 1989 regulations were sufficient and strongly sup-
ported by Congress' adoption of the 1984 Amendments, which
strengthened EPA's regulatory powers under the RCRA.58

W. ANerysrs

Congress'express purpose in adopting RCRA was to regu-
late the disposal of hazardous wastes.5e Congress realized that
disposing of hazardous wastes without careful planning and
management could present a serious hazard, to human health
and the environment.@ The Chemical Manufocturers decision
has given EPA the power to effectuate this congressional intent.

The issue presented in Chemical Manufacturers was not
one of first impression; EPA's interpretation of its governing
statutes was addressed in the Chevron decision five years ear-

Chemical Mfrs Ass'n,919 F.2d at 169.
Id,
Id.
Id. at l7O.
Id.
42 U.S.C. $ 6902 (1989).
/d. $ 6e0l(b)(2).

54.
55.
56.
57.
58.
59.
60.
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lier.61 The importance of these decisions stems from the courts'
willingness to acknowledge EPA's latitude in drawing cortclu-
sions lrom technical and scientific data and making decisions
from that &ta when those decisions are reasonable and consis-
tent with th statute's purpose. This allows EPA to make deci.
sions that are unpopulai with industry without the fear of
lengthy litigltion. All that is necessary for EPA to prevail is a
strowirig of-consistency with a statute, if congressional intent is
clear, or a permissable interpretation, when congressional inte'nt
is unclear. Judicial deference will result in EPA being able to
more swiftly and efficiently promulgate regulations that promote
the objectivcs of RCRA.

The Chemical Manufocturerc decision is clearly consiste,rrt
with the purposes of RCRA and the 1984 Amendments of dis'
couraging disposal, storage, and treatment of hazardous waste at
land facilitics. While this decision will cost industry and the
consumer more today, costs will ultimately be saved beause of
the difficulty of monitoring facihties for d4ngerous leaks if the
facilities have neither double containers nor leak detectors. The
damage to the environment and to human health far outweighs
the costs of these minimal technologies for the prevention of
leaks.

Industry will also benefit from avoiding the immense
cleanup costs that would be incurred if a leak did occur. While
critics of thcse regulations will claim that the likelihood of a leak
is small, thc fact is that the amount of money spent on retrofit-
ting these facilities is minute compared to the costs of cleaning
up a leak. Because leaks are very likely to cause groundwater
contamination, industry should be willing to spend the money
now to avoid the great cost of decontaminating groundwater
later. As it is impossible to put a price tag on the plant, fish, and
animal life that could be harmed by the leak, it is important to
allow EPA to regulate hazardous waste facilities. Industry
should not bse sight of the fact that EPA's goal is the protection
of the envitpnment, and the courts must continue to allow EPA
to reach this goal by not limiting its power.

V. CoNcrusroN

The court in Chemical Manufacturers properly interpreted
RCRA as allowing EPA to prohibit the continued receipt of

61. See Cbcvron v. NRDC, 467 U.S. 837, 843-58 (1985).
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nonhazardous wastes by unretrofitted surface facilities. This
decision will allow EPA greater latitude in interpreting its gov-
erning statutes in the future. The court, by allowing EPA such
broad discretion in rulemaking, also reinforced the role of
administrative agencies in the government process. Administra-
tive agencies are limited in scope to specific areas of administra-
tion. As such, agencies can exercise a higher level of expertise
than can be expected of Congress, where members are expected
to deal with an increasingly wide range of problems and topics.
Deference to the expertise of EPA inChernical Manufacturen is
a step toward curtailing today's environmental crises and
preventing the crises of tomorrow.

Merrsse Sewvens


