
THE NATURAL ENVIRONMENT IN SPAIN: A
STUDY OF ENVIB.ONMENTAL HISTORY,
LEGISLATION, AND ATTITUDES

I. INrnooucuoN

Contrary to the outdated Western European perception
that Spain chould not be considered part of the community of
more advanccd capitalist nations to its north, Spain is now
industrializ.d, andis currently considered a "modern" nation by
world standards. Since joining the European Community @C,
or the Cornmunity) in 1986, its people have become healthier
and more robust, its economy has grown more vigorous and
dynamic, and its politics have stabilized under the Socialist
Party of Felipe Gonzales. It now draws both tourists and immi--
grants. Sincc becoming a member of the EC, however, not all of
the progresr in Spain has been praiseworthy. As a result of rapid
economic &velopment, Spain is the Community's worst envi-
ronmental pollutlr, with fifty-seven instances of noncompliance
with EC environmental standards in 1989 alone.t

It is curious that a country with such a short industrial his-
tory would have fifty-seven infractions, while West GermffiY, a
far more industrialized nation, has only twenty-nine.2 Such puz-
zling statistics are better understood, however, when placed in
the proper context. This comment will examine the effects of
Spain's ttistoty and politics on the development of its national
environmental law. The Spanish Constitution and the intricate
legal foundrtion upon which Spanish legislation is based will
also be expleined. Finally, this comment will shed light on the
strengths and weaknesses of modern Spanish environmental law.

II. HrsroEv

To undcrstand environmental law in Spain today, we must
delve into the country's past. Spain is an ancient country and
one of Europe's most isolated. Scparated from the rest of
Europe by the Pyrenees, Spain has always been an entity unto

l. Atleged Environmental Infractionr Among European Community Memkrs, 13

Int'l Envtl. Rep (BNA) No. 3, at 133 (Mar. 14' l9O)'
2. Id. at 133-34.
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itself. Although the world gradually came to be dominated by
Western thought and progress, Spain was the dominant force in
the late fifteenth century. With little influence or competition
from less-developed European and Mediterranean neighbors,
Spain controlled the seas and thus, controlled world trade and
commerce. During this "Golden Era" which existed between
the sixteenth and seventeenth centuries, Spain accumulated vast
reserves of wealth from colonies that spanned the earth. Relying
on this tremendous colonial wealth, Spain never felt the neces-
sity to develop a broad-based economy at home. As a result, no
finished goods were ever produced and marketed in Spain.
Rather, basic goods and minerals were exported, and foodstuffs,
raw materials and manufactured goods were then imported at a
much higher cost. Due to its substantial wealth, Spain was con-
tent to perpetuate this system and made few attempts to advance
itself.3

As a result of the fundamental flaw in this economic sys-
tem, Spain began to incur tremendous foreign debt by the nine-
teenth century. Unfortunately, Spain continued to rely heavily
on the outmoded traditions developed in the sixteenth century
and, in the end, Spain was forced to export its only remaining
commodity: precious metals from its American colonies.a In
this weakened state, Spain's colonial empire soon collapsed, end-
ing centuries of wealth and hegemony.

Furthermore, Spain's outmoded economic structure could
not keep pace with sweeping change occurring to its north. Eng-
land, Germany, and France had undergone tremendous industri-
alization and economic growth by World War I, while Spain was
still primarily an agraian, underdeveloped nation. Deprived of
technological and political influx across the Pyrenees, Spain was
completely left out of the industrial revolution. It had relied on
an agraian economy for many hundreds of years and continued
to do so well into the twentieth century.s

An early twentieth century critic of Spanish economic pol-
icy, Manuel Puges, once noted that development of a "home
market" was the best hope for industrialization of Spain.6 He

3. CoruMsre Hrs'rony oF THE Wonrn 546 (John A. Garraty & peter Gay eds.,
1e87).

4. Josrpn H.lnnrsoN, THB SpaNrsH EcoNorvry rN THE TwerirTretH CBNruny 15
(1e85).

5. Id. at7.
6. Id. at 22.
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noted that if the national market is weak and the average worker
impoverishod, consumption will remain low and it ryill b-e lmPos:

sible to industrialize.? This observation perfectly described

Spain in thc first half of the twentieth century. According to
*o*" estimrtes, more than sixty percent of lhe Sryni9h l"F.t
force workod the land for a living.t Small pockets of industriali-
zation dottod the far northern regions but the majority of Spain

was parceled into ancient and inefficientlatifundtol,vVpt planta;
tioni dealing primarily in wheat, grapes and- oliyes'-u?d
minifundios. or micro-plots of land that supported basic subsrs'

tence farming.e
Emilio Riu, an economic commentator in the early twenti-

eth century, described Spain's manifest industrial backwardness

in detail. He suggested that the fundamental causes of Spain's

industrial retardation were:

Low population density, a recent history of political dis-

turbanccr, lack of technical education, the extremely defective
organization of the Bank of Spain, scarcity and pool otganira-
tio-n of nilways and local roads and, not least, an almostcoP-
plete ignorance of economic science, together with a disdain for,

i*"tiiuf occupations on the part of both the government and

ihe governed.ro

The bockward nature of Spain created economic and polit-
i"at riag""td" as well. This was characterized by thq rtse and

fall of-two dictatorships and a parliamentary republic, and
finally a civil war.rr

From 1939 to 1975, Spain was ruled by the semifascist

authoritarien regime of General Francisco Franco.l2 Undef an

autocratic econJmic policy, Spain experienced legative.growllo
rates with disastrous results.t'- Franco adopted isolationist poli'
cies that lod Spain to the brink of economic chaos. It.was not
until the l95Osthat Spain began its slow climb toward economic
stability and a broad-based economy.ra

In 1952, Spain received a 62.5 million dollar loan from the

7. Id
8. Id. at 15.

9. Id. at 1617.
lO. Id. at 35.

ll. Id ar ll.
12. Id. ar 120, 168.

13. Id. ar l2l.
14. Id. at 124-25.
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United States through the Export-Import Bank.r5 This loan
marked the beginning of significanf American investment
designed to help boost Spain's economy and national income
during the 1950s. overall, Spain received 625 million donars
from the United States during this time in return for allowing
U.S. military bases on Spanish soil.t6 As a result, the country
began to show some signs of industrialization. Approximately
two million spaniards migrated to urban centers, the active
labor force employed on the land fell to 42.5 percent in 1959,
and inflation slowed.l7 Revenue derived from industrialization
soon became the cornerstone of Spanish economic expansion
and stability.

Money, however, was not, by itself the key to economic
success. Inexperience led to mismanagement and ultimately, to
another economic crisis in 1956-57.18 In 1958, on the verge of
national bankruptcy, Spain joined the Organization for Euro-
pean Economic Cooperation (now the Organization for Eco-
nomic Cooperation and Development, or OECD), the
International Monetary Fund, and ihe World Bank. With the
help of these organizations, Spain finally reached beyond the
Pyrenees for an economic model.

Adopting the French "stabilization plan" in 1959, the
"spanish Economic Miracle" was born.re The Stabilization plan
acted as a stimulus to economic growth, brought Spain closer to
a. market system, and began to expose Spain tb for-ign competi-
tion. During the 1960s, the Spanish national income rose Uy tSO
percent and Spain was second only to Japan in sustained eco-
nomic growth among OECD nations.2o As a result, two million
pgre Spaniards left farming for the promise of higher wages in
industrialized urban centers and the active labor force employed
on the land fell to 25.3 percent of the total population.2r

two greatest sources of Spanish income during the
1960s were foreign investment and tourism.22 Spain began to
depend greatly on earnings from foreign tourism and these earn,

15. Id. at 126.
16. Id. at 133.
17. Id. at 134,145.
18. Id at 137-38.
19. Id. at l4O.
20. Id. at 144.
21. Id. at 145.
22. Id. at 146.
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ines had, by the early 1970s, erased Spain's huge bqdget deficit'23

Ii-J.i'riiii*"-p"t".ttt of all niw consiruction ca'e in
;p.;;. to the t!q:oa.**ts 9f the tourism industry' The

a.rl*a, of foreign=tourists, primarily -from 
Fralce, Enghnd'

and West Oermany, 
"o*p.1i"d 

the development of an elaborate

ittft*t*"t*., *tti"n inctuaea roads, airports, railways, water

l*ifiti*, "Jb"Ufi" 
*t[r.in Forei'Fr inv-estment was resporsi-

Lf. i"i f"nnJtirg ttt" developmerit of industrialrzed regions

uroor,a Madrid, iui*f*u, utta gilUuo, while the more nedy

and under-industrialized outlying regions, such as.Extremadura'

Cuii"iu anA nndalusia,-receiveOlttle foreign capital.2s

III. CoxreQunNcEson IxousrRIALIzATIoN

Becauc of its peculiar history, Spain hadwait{.almost one

hundred ycars .f# th"^;;*:;;l-il;-:p. to industrialize.. At the

same fim;, a certain amount of pressure was also building as a

.o"rt orrJp"uted spanish failures to. develop.a neatJnl economy.

Wtrin inA,itrializa'tion finally took hold in the early 1960s, -ryq
nomic -o-"ntoo,-U.l* io fiuifa' The Spanislr tfrgught nothing

would stop them frori achieving their economic ideals' not even

;it;-*ty ]i1.d *ni"t LJsustaiied them for centuries. Within a

;;tt*;it;, th. *toral environment had become aforgotten

friend.' with the leap into industrialization, the spanish govern-

ment';;;;;e inierested in revenue than in environmental pro-

;;i;". w"ishoi-ug;i"J tn. financial gains of the gr":lgrylq
Spanish e@nomy' if;" 1"t"tut environment.*,T,"91-::y*3^:
il;ffi ;ilftit $fi 's environT:li h?l.lylt:. :",:,*i#ffi ffi ;ililoui;"t""q";5"^and,i.tY":^11":*:'.f ^*::|1l"iriifri., ;;;i;d;di.irv.- So, as industry-grew' lhe e111-

,""-""t in Spain suffered.ti Millions of people continued to

23.
24.
;5. I;. d ls7. Spain will experience a major l"t::::-ii lt;r11rrr ,t:^]?1:

n "n;;,# t;d"-ottr;il.s"-; rdiJ iv s"'*t";1,1': YlY-::ll Tf:"31g1
il"":"fi :';;.-i;6tr;;uua'ia^.,h:9"1':'1-,:T19".::":*,:ifflH;#;r;;;;;;"il;; "** or "i."t:'{ :pT : 1L9:'9':iiogg*

.i 155.Id.
Id.
Id,

26. Mari. ael Carmen ie Andre Grn&,, Spain's Accession to the European

Community,l Eun. ENwn-. RBv. 13, 13 (1986)'

2T.Thechernicalindustrygrewatl4'4%pryear'theautomgbileindustryby
2l.7Vo, atd there was a zHiold rise in incone from the tourist industry *d--l:
a.""i.i**t of mineral exports. EnIc-Baxuxorn' Tnn EcoNoMIc TuNsronulnox

or Sriw lxo Porrucer 55-76 (1978)'
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migrate to the major cities. This resulted in choking porlution
and severe soil erosion in the abandoned agriculturaiiod *oorr-tainous regions. obsolete laws intended ti prot."ilt. environ-ment from the incfficient agrarian econo-! of years past hadlittle etrect.28 Still, howeveino efort was made,to improve orchange the laws.

s-pain's attitude toward the environment and consciousness
of its finite character lagqed behind that of itsd;d;;counter-
parts as well. Due to General Franco's authoritarian regime,
lP3l was kept out of the EC during the late Doos ano earty
1970s and was unable to participate ii the initiat environmental
movement of the 1970s. while the National Environ**tut pot-
icv Act of .1969 (NEpA)2e and relatedlawr *;; il;;Jevetopeain the united states and the industrialized nations"of'the Ec,Spain continued its destructive ways. Not until tgli araspainadopt Law 38/72, the Environmentat protectio"-n"#" whichreflected the country's attitude of the day. on pup.r,-lt was animpressive body of iaw, which was intended to establish tolera-
lt:I*t$g-pollution a1d set- up a network of air poiiution vigi_nnce. However, in reality, the Act was riddled with toophoiesand it was soon taken advantage of by ""t., il- h.rrrgry
capitalists.3t

-Throughout the_ l970s, Spain's growth continued, but atmuch slower rates, due in part to tie wortJ;;;;il which
occurred between lg72 and igl+. rn" death of General Franco
I^:r:? lls ng*a9s the most ipportant event in recent Spanish
mstory, bqnglng about a_complete change of government, and anew constitution in l97g that had far-leach'ing poriii"ar, eco-nomic, social, and environmental changes.32 

e r ------'i

ry. Tne Nrw CoNsrrrurroN AND rHe EC

Almost a direct reaction to decades of centralized author-ity, the Spanish constitution of 197g33 divided the nation into
seventeen Autonomous communities and fifty-two provinces,
each with a certain degree of constitutional p;;";. wlth an eye

28. rd.
29. National Environmental policy Act, 42 U.S.C. gg 4321-4370 (1988).
19. B.O.E., No. 309, Dec. 26, lgiz, noted in Condi, supra oot" Zi, ati,+.

special Report: spanish Environment, THs FrN. Trurs Lro. rr."a"rrl, Mat.23,
199O, at 21.

32. Spain,13 Int'l Erlvlt._Rep. (BNA) No. 289, at 5l (July ll, 1990).33. CoNsrrrucroN [C.E'.]; n" olro Spain, supra note 32, at 29.

-
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34. Atttd. 45 ofthe Spanish Constitution of 1978 stat€s that:

l. Everymc has the right to enjov an atttg"a*t -:t3b!:^l1t.fTl*

291reell

towardmembershipintheECandrealizingthetremgndoqs

"rruiro"*.ntal 
chaiges that would be necessary, the new Consti-

ilir" ;;*titt n t]o reflect the need for environmental protec;

tion and preservation. Article a5 .of the Cgnstitu!-i11-y1t1

*titt"t, to fodress these environmental concerns by gUalanteemq

it. 
"iti"""s 

of Spain the right to enjoy a zuit{I9. e::.lronm9Tt

u"A 
"ftutgi"g 

theim witfr theiduty of ir&erving it'3a.This *1^1.t:
;t;"ia;;d the government shall ensure a rational use of natu-

Lir"r"*"., tn "p'roi."tion and improvement gf the gualilv,oi
iifl, *a tbc'presirvation and restoration of the environmeat

;iAA; uA df th" p;6ii"sJ Article 45 also qets forth .t.i*ttl"l
*O 

"J*ittttative 
penalties, and the obligatigl to repair any

damage thrt may be done to the environment''u
While Articlo 45 of the Spanish Constitution lays a lqgal

foundation for environmental ligislation and protection yithiS
!il;n,'rti;C ilt;ti4e expr-ain 11'" 

dlq'ftl":,* 9f envi-

t5"*""tuf responsibility granted t9 the state a1{ the Autono-

mous Communiti.rl;--ilii"tt"""tely, the Spanish Constitution

;;""il;;;;"il'; ,t a"iy io pr1"."" it. 2. rhe public authorities shall

#"-*i.a . rational o*" of 
"fitft" 

nat'ral res(xlrces with a view to protecting and

#:ffi;"';;;;;;iitf. and preserving ud restoring the environment'.bv

..t;il;?;t},ia'pJuri" "o-"pe*tio"' 
-3' 

criminal- ::,:*t::tltl*1?
administrrtive sanctions, as well as the obligrtion to make good the damage'-shall

be imposo4 under the t".., to u"'uia aowi uy the law. asainst thos€ who violate

the provirims contained in the foregoing cLurse'

Coxsrm:crox [C.E.l art. 45.

35. Kepe Laruode sit;*, Compatelcias de^la Comunidad!*oy*t-l-.*^:Z
Tenitories Hifricas soiri--ai iw"an'Ambientc, oRDENANCToN DBr Ternrronto v

Meplo AMBIENTE 168 (1988)'

36. SPain, suPra note 32, at 5l'
37. Artictc 148 states in relevant part that: :

l. The Autonomous Communities may atsume jurisdiction in respect to the

following lratters: .' .

vii) uoodlands and forestry; ' ' '
ix) cnvironmental protecti'on and manrgement; [and]

x) planning, cons;lction and exploitation o.f hydraulic proiTS-111T *d
irrig;oo-of i;&t to the Autonomoui Community; mineral and thermal waters

n'r,i"t tfg states in relevant part that:

l. The State holds exclusive jurisdiction over the following matters: '.' '
xxiii)basiclegisl.ationon-environmentalprotection,withaulprejudicetothe

powers oi the Autonomous Communities to cstablish addlt]-T1.T",1*"ve m@s-

ures; basic legislation on woodlands, forestry' and cattle tratls; lanql ' ' '-xxv) 
bases of the organization of mining and energy;'..',' 

---^^. n^.
3. Matlcrs oo, 

""ptotfv"uttigo"a 
to the Steie by virtue of the pleselt Constitu'

tion may fall under the jurisdiction of the Autonomous Communities by virtue of
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has avoided any expricit reference to the sharing of authority
between Madrid .Ta t-h9- regional governments.3r As a result,
even though Articles 148 ana t+g state which legislative and
executive powers exist, the division of power u"t*o?i tt e centrargovernment and the regional governmlnts has been a source ofboth conflict and ambiguity. ihe word ..federalism,, 

alone has
caused more than one civil war in Spain.3e

some autonomous regions feel that Article r4g confers onthem.more-pow9r 
.than t[ey are currently beiog p..-itt"a toexercise. They insist that ihe central gou"-,oE"[ in uuario

Tlll -t-.,rp"ct 
the grant of substantial conititutional power to the

regronar governments Tle attempts of the central government
to.develop a coherent national ettiirorrmerrtal policy"are seen ari
leing in conflict with this autonomy. This'deliiate balance
between central and local p!ryer 

1s 
perhaps G;"il;d by theThird General Assembly or tne spanish Rderation Liuunici-

palities and Provinces which conciuded that, ..[ailthoueh 
broad

environmental protection authority, is g"t rtutty ;;;t"e in thecentral government of a nation, it is'imp-orturi ,ilt toiorget theimportance of th; environmental problems that uf."t -*where he resides.',
According to Article r49 of the Spanish constitution, the

state has-power to create basic environriental protection legisla-
tion, authority over environmental issues concirning more thanone Autonomous community, and authority on"i 

-l".,itoria
waters.ar For example, portman Golf S.A., u Spu"iJ mining
gompany' has been dumping 7,500 metric tons of-metai residues
into the Mediterranean Sea lor thirty years. This action violated
the new lranish coastal Law 22 ofrirty 28, 1988.;t-i;o years
ago, the spanish government stepped up the'prer*t" 

"g"i.rst 
the

company, in an attempt to put a-siop to the poiluting. iort-uo,
their respective statutes. Mattersfor which jurisdiction has not ton u..oo,"a uv
l*-Yt:l* of Autonomy^shall fall within the jurisdiction of the State, wh#laws shall prevail, in caself conflict, over rfr"*.ittf* rC,;;o-o,o;i#ilil;
regarding all matters over which exclusive jurisdiction has not been conferredupon the latter. State law shall, in all cases, be supplementary to that of theAutonomous Communities.

CoNstrru_croN [C.E.] arts. l4g, 149; see also C-onde, supra note 26, at 14.38. Biurrun, supra note 35, at 16g.
39' Tom Burns, Greater cen*ar control Estabrished by Modrid, FrN. Trues Lro.,Ian.2O, 1986, g III, at 3.
40' cnlsrrxe AL'AREZ, Denecno AMBTENTAL MaNuer pRAcrrco 57 (lgg0).41. Coxsrnucrorv [C.E.J art. l4g.
42. Spain, supra note 32, at 53 see B.O.E., No. lgl, Jul. 29, l9gg.
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facing maximum fines of 900,000 American dollars from the

central government and of 1.8 million American dollars at tle
regional-lercl, agreed to stop dumping by }vlarch 31' 1990. As a
res:ult of government pressure and incentives, Portman !'uilt an

eighteen million dollar, government-approved mineral cleaning
urid *t riL storage system that began operation in April of
1990.43

Perhape the most important provision in this power strug-
gle between the central government and the re4onal. goyeq:
fuents is th$ which is implied in Article 82 of the Constitution.#
Article 82 provides that when the Ley de Base, or Fundameatal
Law, is pala by the central government, it is directly appli?-
ble to the Autonomous communities even if it has not been offi-
cially ado$cd by a regional government. Howeyer' once an
autonomoB region has adopted and codified this law under its
particular regional code of llws, the national law loses its valid-
ity and the dforcement of that law becomes the province of that
particular rutonomous region.a5

The Environmental Impact Evaluations (EIEs)' required by
European Community Directive 85/337, are an illustration of
how these lews operaie.t In an effort to comply with the Direc-
tive, Spain fint a-<lopted Legislative Royal Decree tl!2,/!!!! on
June i8, 1986, and then adopted Royal Decree 1131/1988 on

September 30, 1988.47 To date, only eight Autonomqus Com-
munities, bave adopted regional versions of the Royal Decree:

Andalucia, Aragon, Baleares, Catalonia, Marcia, Navarra,
Valoncia,a8 and Pais Vasra.n" Thooe communities that have

adopted ih tu* are responsible for its enforcement and for the
addition of stricter standards. Thosc communities that have not
adopted tbc Royal Decrees are subject to the unrestrigled
authority of the ientral government in that particular area.ro

43. Currqt Reprt Mining Firm Stops Dumping Menl Wastes Into Mediterranean;

Land Eurial funned, 13 Int'l Envtl. Rep. (BNA) No. 4, at 157 (Apr' 1l' 1990)

ftereinafter, Mhing Fiml.
44. See CoNsnrucroN [C.E.] art. 82.

45. Biurroa, supra note 35, at 168.

46. UNDDTS.TANpTXc u.S. lxp EunorseN ENVIRONMEX.ITAT LIW 137 (Turner T.

Smith, Jr. & hcale Kromark eds., 1989); see l9t5 O.J. (L 175) 40.

47. B.O.E, No. 155, June 30, 1986; B.O.E., No. 239, Oct. 5, 1988, noted in Spain,

supru note 32, * 26.
48. Minitg Firm, supra note 43, at 157.

49. Artidc 82 allows the Central Government to issue laws on matters for which they

are not given qocific jurisdiction. CoNsrrruclox [C'E.] art. 82.

50. Biurru, supra nota 35, at 168.
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In Andalucia, where a local EIE law has been adopted, a
developer is planning to build iz,w hotel and housing units
near Donnana National Park. critics fear that the project will
drain an aquifer, which is a rnajor water resource for ihe-123,000
acre wetlands park fronting the Atlantic ocean. Not only is the
park considered to be the jewel of Spain's national park system,
but it is also a principal stop for European migraiory birds.sr
Because Andalucia has adopted the national-ElE law and
because the park lies solely in Andalucia, the EIE will be sub-
mitted to the regional government. Andalucia will be responsi-
ble for making the final decision, regardless of any objeltions
expressed by the central government. If, on the other hand, the
9:v_elopment were to affect another Autonomous Community or
if the national EIE law had not been adopted regionally, the EIE
would be submitted to the central government.s2

If the development proposal is approved, Royal Decree
l13ll.1988 provides that the appropriiie central government
agencies may still ensure that the project follows the conditions
of the EIE.53 Furthermore, the EIE standards set forth by
Andalucia must be the same as those set forth in Legislative
Royal Decree 1302/1986.5a Therefore, the central govirnment
does continue to exert an indirect influence, although the ulti-
mate control rests with the regional governments.

If an Autonomous Community refuses to either adopt or
comply with national legislation, Article 150 implies tiat a
majority vote in the national Senate can compel ii to do so.5s
Very often, if such recalcitrance on the part of an Autonomous
Community occurs, a constitutional suit will be filed against the
community in the Constitutional Court of Spain.s6 This court
has authority over all conflicts of jurisdiction between the cen-
tral government and the Autonomous communities, all disputes
between or among autonomous regions, and jurisdiction over
most constitutional issues.57 For example, the regional govern-
ment of Catalonia currently is planning to remove 14,000 acres
of protected land from a 60,000 acre national park to build a ski

51. Spain, supra note 32, at 52.
52, Plan For Hotel Housing Project Near National park stirc controversy, 13 Int'l

Envtl. Rep. (BNA) No. 5, at 204-A5 (May 9, 1990).
53. B.O.E., No. 239, Oct. 5, 1988, noted in Spain, supra note 32, at 52.
54. See Biurrun, supra note 35, at 168.
55. rd.
56. See CoNsrrrucroN [C.E.] art. 16l.
57. Id.
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resort. Both Spanish environmental groups and the national
government oppose the plan because precious acres of national
park land wilf be lost. fhe central government also feels that if
Catalonia ic allowed to implement this plan in defiance of
national law, the precedent would be a dangerous challenge to
its constitutional superiority in future cases. So, to avoid these
potential implications, the national government intends to file
suit in the Constitutional Court to prevent Catalonia from carry-

According to Article 148 of the Spanish Constitution, each
Autonomous Community is given the authority to manage envi-
ronmental lrws within iti boiders.se For example, the Superior
Court of the Autonomous Community of Catalonia, filed suit on
December l, 1989, against six companies accused of dumping
untreated westes into rivers in the Barcelona atea.@ This dump
ing violated Catalonia's version of Water Law 29/1985,61 which
requires federal authorization for potentially contaminating
activities.62 Each of the companies faced fines of up to 67,000
dollars and the company directors faced jail terms of up to six
years, thougb the Catalonia Superior Court prosecutor indicated
that jail sentences were unlikely.63

While Article 148 attempts to delineate regional jurisdic-
tion, the Autonomous Communities derive their pow-er from
important statutes called Leyes Organicas, or Organic Law9.
The Organic Laws are derived directly from the power that is
given to the autonomous regions by Article 150,of the Constitu.
tion, not from the Ley de Base, or Fundamental National
Laws.a In other words, the Autonomous Comrnunities and the
central govcrnment have separate sources of constitutional
power. Aocording to traditironal interprefation, the Organic
Laws give each region the power to adopt national legislation
and to enact legislation for themselves within a framework of
principles and guidelines established by the national govem-

58. Criticist Leveled At Plan to Remove 11,0N Acres From National Park in
Catalonia, 13 Intl Envtl. Rep. (BNA) No. 6, at21A (June 13, 1990).

59. Consrrnrcrox [C.E.] art. 148.

@. Alleged Dumptng of (Intreated Wastes Causes Enforcement Actions in Provinces,

13 Int'l Envtl. Rcp. (BNA) No. l, at 13-14 (Jan. 10, 1990) [hereinafter Alleged Dumpingf,.

61. B.O.E., No. 189, Aug. 18, 1985.

62. Spain, ntpru note 32, at 53.

63. Atteged Dumping, supra note 60, at 14.

6,4. CoNsrrrucroN [C.E.] art. 14/..
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ment.6s Because Article 148 of the Constitution is somewhat
ambiguous in the description of the powers granted to the
Autonomous Communities, a broad spectrum of constitutional
interpretations now exists.

When considering the effectiveness of Spanish environmen-
tal policy, one must understand the conflict between traditional
and regional interpretations of the Constitution. As noted
above, the traditionalists support the "indissoluble unity of the
Spanish nation"66 and feel that all regional goveflrments have
been given an equal amount of constitutional power, allowing
them to adopt legislation and to make additional laws within
certain parameters set forth by the central government.6T

The regionalists have a different interpretation of their con-
stitutional power, with greater weight gtven to the seventeen
Organic Laws (the statutes) that give power to each Autono-
mous Community. Based on this interpretation of these power-
ful statutes, the regionalists feel that the communities are
divided into two levels of regional existence.6s The communities
of the first level, or primer grado, include El Pais Vasco, Cat-
alunia, Galicia, Andalucia, Navarra, and El Pais Valenciano,
each of which have requested special legislative powers in their
Leyes Organicas. If the regionalist's constitutional interpretation
is accepted, only these regions would have the authority to cre-
ate their own environmental legislation beyond the legislaci6n
basica or basic national environmental laws. The legislation that
is adopted by a region is called Ley Tenitortal and the enforce-
ment and enactment of these laws would be left to the discretion
of each autonomous region.6e

For example, four of the five Autonomous Communities
that have adopted the national EIE law are communities of the
first level. It is the feeling of these communities that because
they have adopted the law regionally, their autonomy will
increase and the central government's authority over them will
decrease. It should be noted that these regions have tradition-
ally been separatist in nature, possessing their own languages,
dialects, and distinct cultures.To

65.

66.
67.

68.

69.
70.

Coxsrrrucror [C.E.] arts. 148, 149.
Corsrrrucrox [C.E.] art. 2.
Spain, sapra note 32, at 51.
Biumrn, supm note 35, at 172-73.
Id.
Id,
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The autonomous regions of the segundo grado or second
level, includc Austurias, Cantabica,La Rioja, Murcia, Aragon,
Castiila-La Mancha, Las Canarias, Extremdura, Los Baleares,
Madrid, and Castilla-Leon.7r These autonomous regions do not
have the brcd legislative powers that the first level regions have.
They cannot create their own environmental laws and must
adopt the baric national environmental law. While their legisla-
tive powers have been limited, their executive authority remains
the same.72 Viewed by the regionalists' interpretation as being
more traditbnally "Spanish" than the Autonomous Communi-
ties of the pimer grado, these segundo grado regions have not
sought to grin special legislative powers, by means of their
Organic Lals, as have those regions of the first level.?3 The
regions of tbprimer grado have made a distinction between dif-
ferent levels of autonomy that is not made in the Spanish Consti-
tution. In short, ther;e primer grado regions see themselves as

more powerful by "interpreting out" certain second level powers
that, in reality, were given to all Autonomous Communities.

V. ENvTnoNuENTAL Law rN SparN

Maria Luisa Toribio of Spanish Greenpeace noted that
Spain's entry into the European Community created a great
impetus in Spain to adopt the legislation and norms of the Com'
munity.tn Sesin has almost completely complied with the 1077
requisite European Community environmental directives.T5
However, of the 235 directives that are awaiting legal transfer
into Spanish law, 134 have already passed the time limit set for
adoption by European authorities; the European Community
has the ability to now consider sanctions against Spain in an
efort to spcd up compliance.T6 Even where EC directives have
been adoptod, there Las been little enforcement or concrete
implementation of the legislation.TT The reason Spain has failed

71. Id at 172-73.
72. Id. at 173.
73. Biurnr+ supra note 35, at 172-73.

74. Letter from Maria Luisa Toribio, Spanish Greenpea.ce, to G. Matthew Silvers
(Jvne 27, 1990) (o file with Tulane Environmental law Journal).

75. Relaticlrt with the EC Environmental Devcbpments, EIU Country Report' Spain
(Economist Pubbtions Ltd.) No. 2, at 14 (Apr. 23, l99O) [hereinafter Relations with the

Eq.
76. Id.
77. Lettpr fiom Toribio, supra note74.
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to put teeth in its environmental policy may be brought to light
by investigating the structure of that policy.

There are four key elements to Spain's environmental pol-
icy: the Ley, the Real Decreto, the Real Decreto Legislativo, and
the Orden Ministral.Ts The first and most powerful, the Ley, is
the law that has been approved either by the Spanish Parliament
or the Common Courts. There are two classes of Leyesz first
and most important, the Organic Laws which develop constitu-
tional principles; and second, the "ordinary" Lry, which
includes all remainingLeyes. This second classification ofZey is
subject only to Leyes Organicas. The second element of environ-
mental policy, the Real Decreto, is a Royal Decree which the
executive branch issues to set mechanisms for implementing a
law. The third, the Real Decreto Legislatavo, is a legislative
Royal Decree, issued by the executive branch and sent to parlia-
ment for approval in order to give it the weight of the law. This
instrument of policy is used, for example, when the executive
branch wants to incorporate an EC environmental directive into
the Spanish legal code. Finally, the Orden Minstral is a Ministe-
rial Order, issued to set mechanisms for implementing a law or
a Royal Decree. Except for the Ley, all of the above are com-
posed of Reglamentos, or regulations. They are the gears
intended to make the legislative machine function.Te

Administrative responsibility for environmental protection
is divided among senerul departments within various ministries.
The two most important are the Secretariat General for the
Environment, which is within the Ministry of Public Works and
Urban Development (MOPU), and the National Institute for
Nature Conservation, which is within the Ministry of Agricul-
ture, Fisheries, and Food (ICONA). The Department of the
Environment handles all environmental matters not specifically
delegated to other central government departments or Autono-
mous Communities. It also coordinates cooperative efforts
among all of the different environmental agencies nationwide.8o
The National Institute for Nature Conservation is responsible
for the operation of Spain's nine national parks, protection and
restoration of flora and fauna, prevention of erosion and deser-
tification, and monitoring of acid rain. Recently, it gave the
Autonomous Communities control of Spain's monte (open

78.
79.
80.

Spain, supra note 32, at 51.
Id.
Id.
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wooded, scrub or rough grazingterrain). Only 300,000 hectares

out of more than 10 mittion are now under central government

control.sl
Of the nore than 1,000 EC environmental laws that Spain

has adopted, there is a core of national legislation that represents

both th; heart of environmental law in Spain and a significant
advancement from pre-EC laws. Whether or not an Autono-
mous Community decides to adopt this legislation depends on
the politics of the region and the nature and impor1919e of the
legislation. If the lai is not codified regionally, it witt.Ue impte-
mented by the central government and directly applied to the
region in quection.s2

A. Environmental Impact Evaluation

Perhaps the most essential environmental 
-law 

currently
enacted is- Lcgislative Royal Decree 1302 on Environmental
Impact Evaluation.83 This general environmental law has been
incorporated into much of Spain's modern environmental.legis-
lation. Beceuse of its broad impact, this law is essential to
Spain's fututc as a member of the European Community-. It
brings Spain into line \dth EC Directive 85/337,84 ry9pAuh
both a 1961 statute on environmentd health and a 1976 statute
concerning proposed industrial projects. Legiglativg Royal
Decree l3O2- guarantees that both public and private interests
can participrte in the environmental impact evaluali9n proces$'

that all results will be made public, and that industrial.and trade
secrets remein confidential; theoretically, this commitment to
industry confidentiality balances with the public interest.ss

Article One of Royal Decree 1302 stato that all proposed
public or private projects dealing with installation, ol any other
ictivity listGd in Annex I, must undergo an Environmental
Impaci Asse$ment before approval can be granted to proceed.E6

Twilve types of projects are listed in Annex I: oil refineries;
thermal centers; steel foundries; asbestos production or tteat'
ment plants; chemical plants; highway, railroad and airport con-
struction; commercial ports and yacht harbors; toxic waste

Id at 5l-52.
Biumro, supra nota 35, at 172-73.
B.O.E., No. 155, June 30, 1986, noted in Spain, supru niote 32, at 52.

1985 OJ. (L r75) 40.

B.O.E., No. 155, fune 30, 1986; Spain, suPru note 32, at 52, n.28.
B.O.E., No. 155, June 30, 1986, noted in l*vl.nnz, sapm note40' at 141.

81.
82.
83.
84.
85.
86.
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treatment or storage sites; large dams; first replanting of natural
areas (when there is a threat of serious ecological transforma-
tion); and open pit mining.87 Autonomous Communities are
permitted to supplement this list with their own list of activities
requiring an EIE.88

Royal Decree 1131/1988 was created to provide a mecha-
nism for the implementation of Legislative Royal Decree l3O2/
1986.8e This second decree requires that both a description of
the project and a study of technically feasible alternatives to a
proposed project be included in the EIE. Under this decree, the
developer is also required to justify the necessity of the project.
Expected impacts on the environment also must be identified
and prioritized, for both the proposed project and its alterna-
tives, and the developer must establish monitoring and correc-
tive measures. The Royal Decree also attempts to clarify the
complicated issue of jurisdiction.m

B. Natural Spaces

Law 4/l989el for Conservation of Natural Spaces and Wild
Flora and Fauna, goes far beyond the 1975 law it replaces. This
new law extends protection to lands that have not been classified
as protected natural spaces. It also brings Spain into line with
EC Directive 79/4U, as it relates to the conservation of wild
birds.e2 In accordance with the Constitution, Law 4/1989 dele-
gates a certain amount of authority to the Autonomous Com-
munties over matters that can be effectively dealt with
regionally. This far reaching law includes, in part: the manage-
ment of forestry, cattle, and hydrological activities; the classifi-
cation and establishment of fourteen categories of protected
spaces including national parks, natural reserves, natural monu-
ments, and protected landscapes; the control of endangered spe-
cies; and the granting of various regulatory, planning and
coordinating powers to the National Commission for Nature
Protection, chaired by the National Institute for Nature Conser-

87. ALVAREZ, supm note 40, at l4l-42,
88. rd.
89. Compare B.O.E., No., 239, Oct. 5,1988 with B.O.E., No. 155, June 3O 1986.
90. ALvAREZ, supm note 4O, at 143-49.
91. B.O.E., Mar. 28, 1989 (on file with the Library of Congress, Harvard Law

Library, and University of Texas Law Library).
92. 1979 O.J. (L 103) l. These newly protected spaces include the following national

parks: Donana, Daimiel, Taburiente, Teide, Timanfaya, Ordesa, Garajonay, Aigues Tortes
and Covadonga. ALvAREz, supm note 4O, at 127-34.



vation (ICONA).'g3

C. The Costal Zone

Law 22/1988, which pertains to coastal regions, wry pryryq

on July 28, 1988, and brings Spain into line with the EC's

Coastai l.ett(r of 1981. This law is very progressive and com-

pLt.ly redefnes both the designation of, and protection of
Spain;s coastal zone in an attennpt to combat overdevelopment
frbm tourism. It establishes strict protection of a marine-terres-

trial domain, which includes territorial waters, beaches, and

adjacent hnd" Formerly, Spain maintained a marine zone and a

soinewhat anbiguous compiementary terresttif! utq' J!i9 new

law sets protcctlve meffilpes for Spain's roughly 7,800 kilome-
ters of ooastline, establishing a 100 to 200 meter protected zone

from the intcrior limit of the coastline.q Autonomous C,ommrr'

nities and municipal governments are permitted to increase this

zone by anotter i00-meters.e5 The protected zone can be nar-

rowed to twcnty meters, however, in areas that are eitlg
..urban" or'.urbanisable" with construction already approved.e6

Residences, hotels, motels, roads excceding regulated_construc'

tion limits, high tension wires, dump sites, billboard advertising,

loudspeakerg-ana giant scr@ns are all prohibited by law'
perhaps one oithe most unique qualities of l-aw_22/t98! i1

found in Article 30, which establishcs a zone of influence that
extends amfutimurn of 500 meters from the coastline. Structures

built within this zone of influence are strictly regulated and must

meet stringcnt specifications. The law also_ provides tha!--!he

central goiu*111it t may impose stiff fines of up to-one milion
dollars For violations and that the Autonomous Communities

can impose fines of up to two million dollars for industrial
dumping and contamination.eT For example in Aldca, ol t!!
CosA Oit Sot in the South of Spain, a developer built and sold

150 luxury townhouses to unsuspecting Britons. He received

worthless irulai"g permits, which were issued by the local town
council after Law ZZt1-9gg was promulgated. A certain number

of townhonrcs built close to fhe sca violated Law 22/1988,
because they crossed into the 500 meter zone of influence with-
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SNin, npra note 32, at 52-53.

Id
Id"
ALvARrz, supra n.ote 40, at 124.

,Sbe, B.O.E, No. 181, JulY 29, 1988.

93.
94.
95.
96.
97.
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out being built according to exact specifications. As a result, the
autonomous and central governments, acting together, closed
the development and are now planning to bulldoze those condo-
miniums built inside the zone of influence.es

D. Water Quality

Law 29/l985ee is Spain's water quality law. It represents a
synthesis of five EC directives that link surface and underground
water together as part of the public domain. faw 2g/tg8S
requires that Spain have proper planning to maintain water
quality and quantity. Such proper planning includes the appli-
cation of fourteen physical and chemical water quality parame-
ters to ensure the survival of fish, the establishment of three
water quality standards for both surface and subsurface drinking
water as a means of ensuring adequate treatment and a mini-
muT quality level, the use of seven parameters to define the
maximum allowable concentration of chemicals and minerals in
potable water, and a limitation on the use and sale of detergents
that are not at least ninety percent biodegradable. Finally, the
Spanish government issued seven Royal Decrees that idbntify
and protect each of the seven main river basins in Spain.tm

Law 29/1985 also allows projects that use underground
water to be undertaken, as long as these projects are not detri-
mental to the public interest. Under this law, all water manage-
ment is done at the regional level so long as the hydrology basins
do not cross into other Autonomous CommunitG. The
National Water Council was also created by Law 29/1985. This
council functions as a consulting organ of the central govern-
ment whose job it is to balance regional authority with thl inter-
ests of the central government. Under Law 2g/lgg5,
authonzation by the government is required for navigation, con-
struction of docks, and any potentially contaminating activity.
Fines of up to 500,000 dollars can be levied on those-who have
either.damaged the water supply or have not compried with the
provisions of the law.lot other laws have recently 6een passed to

98. Bulldozer Nightmare of spanish l)ream Eomes, DArLv TerscnA,pH (London),
Sept. 27, 1989, at 32.

99. B.O.E., No. 189, Aug.l8, 1985.
100. The seven river basins are the Ebro (R.D. 931,/99), the Duero (R.D. gz7/gg),

the Guadiana (R.D. 92sl89), the Tajo (R.D. gz7 /89), the Guadalquivir (R.D. g26/s9), the
Segura (R.D. 925/89), and the Jucar @.D. 924/Bg).

l0l. Arvenez, supra note 45, at76-7g.
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lO2. Spain, su4ra note 32, at 53'
103. Ii.O.E", No. 209, Aug. 31, 1988, noted in Spain, supru note 32, at 54'

l0/'. Id
105. See l9?9 O.J. (L 281) 47 1978 O.J. (L 222) r'
106. B.O.E No. 167, July 13, 1988, noted in Spain, supru note 32' at 54'

lO7. See 1976 O'J. (L 3l) l.
108. B.O.E", No. 96' APr.22' 1975.

109. Enactcd D*.22,ig12. S.O.E., No. 96, Lpr' 22, 1972, noted in Spain' supra

note 32, at 54.
llo. Spain, su4ra rrote 32, at 54'
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supplement Law 29/1985.to2
Royal Dccree g27/lg88,to3 attempts to make concerns for

environmental protection, conservation, ild restoration . 
of

outot" comp$ible with the handling of pu!]!c Yute: sypplies'

A"".*o I tirrough IV of Royal Decree 927/1988 detail the qua!;

it' rtu"Ourar t q:"it"a for drinking and swimming.w4gl, as well

uJ *ut.i used d habitats for fisf and shellfish.ro4 This decree

Uri"jr Spui" into line with EC Directives 791?T anrd78/659.105.

RoyA Doto 734/1988, passed o1 July f ,.1988,106 was created

to istablish rmified quality norms for both inland ?gdj? swim-

ming water. This decree brings Spaitti"Joii". *itt, EC Direc-

trvei6/hffi.'-

E 
{"#":t;fr:!:: -as created so that Law 38/re 7z::

created for thc protection of the atmospheric environmentr colld
ue imftem"ot"c. Law 38/1972 established a general policy for
the dntral goveflrment to regulate, monitor, and correct air pol;

ili"* Oolo $3/1975 set-limits for acceptable emissions and

created a national network for the purpose of preventing a1d

monitoring atmospheric contaminition. This decree also

i";ila; iUrt of u&iuitio that may potentially cause air pollu"

tion and speified that emission limits for industrial activities

"o"tO 
Ue reviecd as necessary. The central government was also

gt*" broad euthority in emirgency situations. For example' if 1
bntamination or emergency zone is established, the governm":t
may invoke stricter emission levels and higher penalties for
violations.llo

On October 18, 19?6, an Order for the Prevention and Cor-

rection of Industrial Contamination of_!he_ AtmosPhere was

passed to further develop Decree 833/1975. In an,efrort to con-

irol contamination, the Ministry of Industry and Energy was

gt*t.a a hrge eniorcement role and was permitted to reduce
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tle production capacity and use of raw materials by industry.
under this order, plants are to be inspected at least bnc" 

""erytwo years and those industries with the greatest ponution poten-
tial are to take samples at least once every fifteen days. Finally,
Royal Decree 2028/1986rrr brings spain into compliance wiih
EC Directives regarding the neiessary technical standards to
control pollution and noise emissions from automobiles and
other vehicles.rr2

F. Wastes

Royal Decree 833/1988,113 develops regulations to imple-
ment Law 20/86 on Toxic and Dangeroui Wastes.ua ttris
\oya Decree establishes enforcement m-echanisms and regulates
the production, use, treatment, and control of toxic wastes. It
llso brings Spain into line with EC Directive 7g/3lg.tts Royal
Decree 833/1988 balances the interests of confidential industrial
and trade secrets with civil protection law. If there is an emer-
gjncy, civil protection always takes precedence. Autonomous
communities in which toxic waste plants or storage facilities are
located are given full jurisdiction under the la=wil6 and can
enforce penalties of up to one million dollars as well as other
sanctions against violators.ll7

Royal Decree 833/1988 was further enhanced by the Span-
ish government with the development of the pran Nacionil de
Residuos Toxicos, or the National roxic waste plan. It conoen-
trates primarily on the management and control of
Poly_chlorobiphenols (PCBs) and Titanium dioxide (pCT)
residuals.lt8 The Autonomous communities have taken itupon
themselves to further develop the National roxic waste plan by
creating a dangerous toxic wastes list that identifies twentv-seven
other dangerous metals, chemicals and their compounds.tt,

Legislative Royal Decree ll63/l986,tro on Urban Solid
wastes and Garbage not only brings spain into compliance with

I I l. B.O.E., No. 236, Oct. 2, .1986, noted in Spain, supra note 32, at 54.
ll2. Spain, supm noto 32, at 54.
I13. B.O.E., No. 182, July 30, 1988, noted in Spain, supm rrote 32, at 54.
ll4. B.O.E., No. l2O I['{ay 23, 1986, noted in Spain, supra note 32, at 54.
ll5. 

^See 
1978 O.J. (L 84) 43.

116. AlvanBz, supra note 40, at 178.
ll7. Id. at 177-78; see also Spain, supra note 32, at 55.
ll8. At-venez, supru note 40, at 178.
ll9. Id. at 178-79.
120. B.O.E., No. 149, June 23, 1986, noted in Spain, supra note 32, at 55.
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EC Directive 75/44212r on waste treatment, but also requires
authorities to cstablish unified treatment plans as well as the nec-

essary infrastructure to implement thesc plans. under this legis-

lative Royal Elecree, the central government is ordered to make
a nationai plan for waste treatment, which is to consjder human
health, natural resourcc' and the environment.r22

VL Tne "StlNrsH SrruATIoN"

The environmental legislation discussed above represents

only the core of Spanish environmental law. Given the breadth
of inis core lcgislation, one cannot help but imagine the wealth
of environmental law that exists in Spin. Indeed, one source

claims that Spain's environmental legislation it "luirl1 extgl-
sive" compuria to other nations of-the EC.r23 Despite this
proliferation of law, however, Spain still faces widespread envi-
ionmental problems that penetrate deep into the society,. econ-

omy and bircaucracy of Spain. One mlght ask why Spain lags

so far behind its Ec neighbors if its legislation is so pervasive. A
synthesis of nany difeient variables ie required to answer this
question.

Many of Spain's problems today can be attributed to its
geographic lcafion. Isolated by the Pyrenees mountainsl SP.ql
p"*"eit its or/n political and economic deve-loplgnt with little
butside interfcrence or influence, and found itself far behind its
European neighbors by the twentieth century. With little or no

"*p"fret 
c" in-developing and managing an efficient economy, it

faitea miserably throughout the first half of the twentieth cen'
tury to develop any coherent form of industry on which to build
euro a narrotly based economy. Finally, borrowing from the
French, Spain initiated an economic plan that propelled it at
breaknechspoed into the modern age. Such a dramatic change,

however, wal not without consequence to the environment.
With thc onset of the energy crisis in the early 1970s'

Spain's indugtrial revolution and all of its consequgncel came to
a head. Faced with dire environmental problems, but little abil-
Ity to under$and them, Spain made attempts to establish some

form of environmental legislation. Spain was again alone in this
matter. Spain was not permitted to join the then EC, as General

t2r. 1975 O.J. (L 194) 39.

122. Spain, spm note 32, at 55.
123. Changiry Environmental Rules and

Ilemisphere, Bus. Ivr'q Aug. 10, 1987, at252.
Regulations at a Glance: Westetu
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Franco was still in power. As a result, while the rest of Europe
was beginning to understand the full implications of environ-
mental degradation, Spain was once again left behind.

The early 1970s were formative years for Spain's environ-
mental policies. Since it was not a member of the European
Community, Spain did not receive the ..parental" guidance that
was so essential in its development as a modern nation. The
political and societal attitudes that developed as a result allowed
only for inadequate environmental legislation and forthe contin-
ued deterioration of the Spanish environment for a profit. Fur-
thermore, the 1978 constitution developed as a rlflection of
spain's new decentrahzation policy, one fhat is still the founda-
tion of all legislation. These forces created the Spain that was
accepted into the Community. Accordingly, the EC must take
into consideration the uniqueness of the .ispanish situation."

Spain is a far more industrialized nation than either portu-
gal or Greece, the two other underdeveloped nations that were
admitted to the EC at approximately the same time as Spain.
Due to their less industrialized nature, neither of these nations is
now faced with the burdens facing Spain. By 1992, Spain must
brinq the rest of its environmental standards up ..to the qualita-
tive level of the F;C.'rt24 Not only must this ievision be imple-
mented in a shorter time frame than other member States, but
this conversion must also be accomplished while spain attempts
to cope with an up and coming economy, which is characterized
by continual industrial development, minimal central coordina-
tion of policy, overlapping authority between central govern-
mental ministries, and uncaring attitudes toward the
environment.

VII. THn ENvIRoNMENT rN SrerN Tooay
When the EC published its list of alleged environmental

infractions by EC member states in February 1990, Spain was
the primary culprit with fifty-seven infractions.t23 Spain
responded quickly, stating that its alleged noncompliance was
exaggerated. It claimed that of the fifty-seven infractions, it
knew of only sixteen infractions overall, three of which were
headed for the European Court of Justice. An EC compliance

124. Conde, supra note 26, at 15,
125. Ec Exaggerated spain's AIIeged Yiolations of community Law, Government

officials say 13 Int'l Envtl. Rep. (BNA) No. 3, at96 (Mar. 14, 1990) [hereinafter spain,s
Alleged Yiolations).



administrator confirmed that only three cases were headed for
Uiilutio" but further noted that the EC Commission made a

e;irio" in all fifty-seven cases to open infraction proceedings.

To discover the weakness in spanish environmental legisla-

tion, the specific problems faced by spain's central goYeTme"j

**t U. understobd. The most serious problem in Spain's envi-

,oo-.tttut development is lack of money' gt"uy::. Spuil lT
been asked to maie so many changes so iapidly, billions of doJ-

lars will be nceded, ovef the nexi four or-five years alone,,to

i-pr.*."t thc changes. Fortunately,.lhe Spanish economy^is

strong and will be able to provide significant amounts ot capttal

in fuiure national budgets to continue its environmental evolu-

li;;. fi; or tn" ttiot costly projects include: a proposed

i.diio"ul Environmental Plan wbrth nine billion dollars over the

n"it foor yeaf,$,r26 1.6 billion dollars sct aside-over the next five

t;"6 meet EC standards,r2' and a comprehensive Industrial
w*i" plan requiring funding of 62o million dollars over the

"..t-io"t--Vrutrliza 
1i1 the saie time, private industry i1^Snain

must spend approximately 109 billion dollars to bring itself up to

EC standards bY 1993.t2e

While Spsfi may be able to-internallv fina1ce3ggtifi:u"t
portion orits imptenentation of EC standar.ds, the EC W luyt
io continue to provide Spain with mge capital to meet.all of the

funding demurds oi tni revision. Thllir-gest cont{butors.in
1989 dere: thc European Agricultural Guidance and Guarantee

Fund (2.2 billion doilars), the European Regional.T:Ao?4"*
Fund (OfO -iUion dollars), and the European focial.F.un0 

(Z+O-

;illid doilars).r3o This may seem like a substantial suq oj
;;;y, but the actual cost of compliance with EC standards il
,tugg.riog. One report indicates thai private industry will
,pJn? 6.i percent of its annual revenue for EC environmental
ri*Juta c6mptance over the next four ylars. Additionally, the

;6t;"d chemical industries will spend over ten and thlrl:_e1

p.t"ittt of thcir annual incomes, respcctively, over the next tbur

i."tr.- g"vooa trtr n"ancial problems lies an even more funda'

1eell ENVIRONMENT IN SPAIN 3O7

126. Public spending Expecntionsfor 1990 Include Environmental Expenditure,-\ll

Country Report, #i" tf"onototsts Pu6lications Ltd') No' 2, at lGll J.f" 23:,|n9^..
127. Governncnt Aid for Ftood Afected Atus and Increased Expenditure o.n

Environmental Isses lthich-are Receiving Greater Attention, EUI Country Rgport' Spaln

lilonomists publbations Ltd.) No. l, at 16 (Jan. 18, lggo) [hereinafter Government Aidy

128. Spain Still Lags Behind, Bus. EuR', Apr' 6, 1990, at 17'

129. Id.
l3O, Relatius with the EC, supra note 75, at 3'
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me_ntal problem. The constitutional division of spain into cen-
tral and Autonomous community governments is not conducive
to environmental protection and policy making. Because of the
dual enforcement responsibilities ihat ine auto-nomous commu-
nities and the central government share under the constitution,
and because of the national government's emphasis on decentral-
ization, there is minimal central coordination of national policy.
Two separate regions may enforce a national law in 

"o-irt.t"iydiferent ways: As a result, the central government lacks control
over spanish industry, which, in turn, is left with no coherent
guidelines to follow in adopting Ec standards. In effect, nation-
wide industries are essentially left to comply with EC siandards
on their.owl by 12?3.t' Recognizing iome of the problems
inherent in decentralization, the Jentral-government and all sev-
elteen regronal governments agreed on May 7, lgg}, to seek
closer cooperation on environmintar issues. Thi partiis agreed
to meet twice a year and to form nine working gioups ceniered
on air, water, urban and industrial waste, speniJit minagement,
enryo.nrqe.ntal impact evaluation, econom]c issues, tegitation,
statistical information, and environmental education. fhe main
goal of these meetings will be to establish common objectives,
subject to approval in semi-annual meetings.tt,

Anolhe1-significant problem exists within the central gov-
ernment itself. Because so many diferent spanish ministrieJare
responsible for diferent aspects of environmental protection, an
overlapping of authority exists.r33 contributing to the lack of
centralized organization is spain's recent failuri to elevate the
environment to ministry status.t3a Spain is the only country in
the EC without a Ministry of Envir-onmental Affairs. whiie a
secretariat-General of the Environment was created within
MOPU, its coordinating function within the central government
is unclear.r35 Furthermore, the secretariat faces-a political
poyel struggle with both the Ministry of Industry and Energy
and the Agricultural Ministry.r36 Many people in Spain, and in
the-rest of the EC, feel that the countS's inability to give the
environment ministerial status confirms iuspicions ihut ih" .ro-

l3l. Spain Still Ings Behind, supra note l2g, at 17.
132. See id.

_ 133. Federal Regional Governments Agree to closer cooperation on Environment, 13
Int'l Envtl. Rep. (BNA) No. 6, at 255 @une 13, 1990).

134. Special Report: Spanish Environment, supra note 31, at 21.
t35. Id
136. See Spain Still Lags Behind, supra note l2g, at7.
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tral governmcnt is not interested in solving environmental
problems.r3T

spain is elso hampered by a lack of industries that 
Jrave

developed "clcart" technology. Spanish industry does not have

the tecinolory, capital, or Jnginelring capability to-goign tif
manufacture-cnvironmental piotection equipment. However, it
is of great cotpern to the govirnment thai inaustry has not been

able io develop such an environmental protection industry on its

bwn. As a tuiolt, both the Spanish government and the EC plan

to invest about 750 million-dollars between 1990 and 1994 to
help such derrclopments along.r38

Another challenge facing the spanish gov€rnment is tltJ
adoation of EC stand;rds which require_catalytic co.nv-etters.l3e

FeS resourcec are available for the mass development of the con-

verters. Spain will have to rush the development of its fledgling
..eco-induitr5f' which includes mass subsidization of environ-

mental reseatph and development. It is estimated that the co.g!

of financing the introduction of catalytic converters algne will
cost the trinrportation industry nine percent of its total invest-

*""rt.tr..r 1990 and 1993. ^nccoiaing to the chairman of
Ford Motor Company of Spain, these costs will be directly
reflected in eutomobile prices, adding between one and two
thousand dollrrs to the price of every new car.l€

The slow pace of Spanish industry to move toward tlt1n
technology is indicative of the general attitude that exists in
Spain. ti-t990, the fledgling Spanish Green Party planned to
increase its forrral organizational structure from twenty-seTenJo

uU nfty+*o Spanish frovinces. The Spanish Green lu{y is affil-

iatea witn tnc european Greens who have seats in the European
parliament in StraJbourg, France. Spanish Greenpeace is rap-

idly gaining influence in Spain even though it is-only-nnt {9u*
oli.rli oapitc the claim of Spanish Greenpeace President" Xav-

ier Pastor, in"t Sp*iards have a long way to go "before they

reach the awrrene-ss levels of their neighbors to the north," there

are atlast some encouraging signs which reveal greater environ-

137.

l 38.

139.

140.

See id
See id,

Speciat Report Spanish Environment, supru 
^ote 

31, zt 2l'

rd.

r4t. Id
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mental awareness.ra2

.S-hoy9r9{ by 40,000 metric tons per year (t/yt) of sulphur
dioxide, 10,500 t/yr of suspended particles, 3,M fzyr or ieai-
m€ntary particles, 2q,000 t/yr of carbon monoxide, iO,WO t/yr
of nitrous oxide, and 200 t/yr oflead,ra3 Madrid has finally real-
ized the gravity of the Spanish environmental crisis. In recent
y'sars' spain had begun to feel pressure from both the EC and
the environmental movement at home. However, it appears that
the desire to foster its burgeoning industry and its strong new
economy easlly outweighed any serious environmental protec-
tion eforts. But now that spainfaces massive water shortages in
coastal areas, widespread deforestation, erosion over 25 percent
of its surface area,r* improper disposal of almost 4o percent of
its toxic waste,la5 not to mintion i perpetual yellow-grey haze
fanging over most of its major citiesJa6 ihe spanish go'vernment
has little choice but to prevent digging itself into an eivironmen-
tal graveyard.

To make sure Spain has left its notorious past behind, the
EC has decided to implement a six month polluiion monitoring
program in Madrid to ensure that Madrid'slwenty-one monitorl
ing stations are accurately recording air emissions and that the
emissions are in fact at or below Ee standards.laz rhe EC has
even brought the spanish government to the European court of
Justice in an attempt to emphasize its authority ovir Spain. For
example, the European Commission actually followed up on
local compiaints about chlorinated benzene oi lindane pollution
discharged by the Inquinosa chemical company into ihe Gal-
lego River. Because the Spanish government didnot respond to
the EC's initial letter which questibned both the regional gou.*-
ment of Aragon and the central government, th; comirission
delivered a reasoned opinion.ra8 Again, the spanish government
did not respond wilhi1 the required two month period, forcing
the commission to initiate proceedings in the European court o?

_ ry Green Parties Agenda for 1990 Includes Ecotaxes, otganizational changes, 13
Int'l Envtl. Rep. @NA) No. l, at 4 (Jan. 10, t99O).

143. Spain Still Lags Behind, supra note l2g, at7.
144. Special Report: Spanish Environment, supra note 31, at 21.
145. Conde, supra note 26, at lS.
146. Spain Still Lags Behind, supra aote l2g, at7.
147. Speciol Report: Spanish Environment, supra note 31, at2l.
148. city complains to EuropEan community About Dumping of Industrial roxic

Wastes, 1l Int'l Envtl. Rep. @NA) No. 9, at 442-43 (Sept. tf, ieAi). 
-
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Justice.rae According to Isabel Alvarex, an administratgr tn t\e
comoliance section ofthe EC's Directorate General for the Bnvi-
;;;;"1, this suit is now very close to being decided't5o A, deci-

sion affirming the EC's power over both the national and

tigio"A gunrir-"ttts wouid have great precedential.value and

"o-old 
shape future Spanish environmental policy and attitudes.

In another case, the EC has not been as quick in taking
action. The city of Totana in southeastern Spain has_fought a six
year battle with leather tanneries in the town of Lorca in an

attempt to kecp them from discharging toxig ypte.into the

Guadalentin River, on which Totana is located. The city sent a

"ot"pfui"t 
to the dotop"* Parliament citing the tannerig'uio-

lation of EC Directive 76/4@ on dangerous substances. Totala
explained that because the tanneries are the only industry in the

city of Lorca, they have great economic power. ?ttg have not
been required to riactivate a treatment plant, yligtt is currently
idle. Because nothing has been done, city officials appealed t9
the EC for a nrling. Thus far, the EC has not acted and it
remains to be seen whether Brussels can influence a regional

authority directly. tst

While the European Commission has had some success in

"ofot"i"g 
ttr. implenientation of environmental directiv"s 9.n the

"o**otr-ity 
level,tt, the probability of extending its jurisdiction

to the regibnal level in a-federalized and decentralized state like
Spain is questbnable. The Inquinosa case emphasizes !he.g1p i1
the Commissiqr's power to enforce. Because the principle_ of
institutional agtonomy, within the laws of the EC, states that
each member rtate is free to distribute legislative powers within
its territory as it thinks best, the Commission is at a disadvan-
tage when it attempts to attach liability to regional-govern-
melnts.r53 According to the ruling of the European Court of

149. European Community, Spin (Iryed by Eutopean Cotnmission to De:l ,y!*
water-Pollution Pr&lems, 11 Int'l Envtl. Rep. @NA) No. 5, at 283-84 (May 1l' 1988)

[hereinafter Spain (Irged by European CommkionT; sa also Debora MacKenzie Spanish

Eyes Turn to Poison Dtmp, New ScIENTFT, Apr' l, 1989' at 20.

150. ,see spafu (tryed by European commission, supra note l5Q at 283; see also

spain\ Alleged-vi&tions, supfa aote t26, at 96 (as of yet, however, there has been no

disposition in this ec).
l5l. EC to Mcninr Madrid Pollution, l3lnt'l Envtl. Rep. (BNA) No' 6, at 272(Jwe

13, 1990); see also Cauncil Directive 76/4U, 1976 O.J. (L 129) 23'

152. Spain's Allqed Yiolatiow, supra rrote 126, ct 96.

tS3. ^Sea r.g., C"* 96181, Commission v. Nethcrlands, 1982 E'C'R' 1791, U98l-
1983 Transfer Bintul Common Mkt. Rep. (ccH) fl 8E41 (1982).
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Justice in Commission v. Netherlands,tsa the contact that the
commission has with a member state should be limited to its
cerftral authority, notwithstanding the national law question of
which authority within the member state is competeni to imple-
ment the directive.ts5

As discussed earlier regarding state and Autonomous Com-
munity powers,r56 Article 93 of the Spanish Constitution guar-
antees the fulfillment of community obligations. Undei the
Constitution, the Autonomous CommunitLs are obligated to
fulfill constitutional commitments derived from EC directives,
and they must also collaborate with the organs of the Spanish
state. If an Autonomous community does not fulfill its obliga-
tions, and thus violates Article 93 of the constitution, it is the
duty of the central govenrment and the courts, if necessary, to
ensure the community's compliance with the directive. In the
end, the state guarantees compliance with EC directives and is
held responsible for any potential defects in implementation by
the Autonomous Communities. In this manner, the Spanisir
Constitution limits, as well as enhances, the Commission's
power.r57

On the matter of state liability, however; it is clear that the
commission may take enforcement action only if a member state
has failed to implement a directive.r5s The pioblem inherent in
enforcement actions lies in the directive itself. while the regula-
tion has "direct effect" (by granting direct rights to, and impos-
ing charges otr, private parties without 

-interference 
fiom

national law), the directive does not, but instead requires impte-
mentation by a member state into national 1u*.ise Because
almost all EC environmental protection law is promulgated in
the form of directives, they cannot be directly enforcedl

If a member state fails to fulfill an obligation under Article
169 of the Treaty of Rome,ro the commission can deliver atea-

154. Ignacio Aurrecoechea, The Role of the Autonomous communities in the
Implementation of European community Law in spain, 3g lxr'r & corrar. L.e. 74 9g
(Jan. 1989).

155. Cas€ 97181 Commission v. Netherlands, 1982 E.C.R. at lgo4, UgSl-19g3
Transfer Binderl Common Mkt. Rep. (CCH) iJ BB42 (lg}2).

_ 156. Rolf wagenbaq The Earopean poW on rrnplementation of Environmental
Directives, 14 Fonpn.lM INr,r L.J. 455, 459 ltfOteet;.

157. CoNsrrrucroN [C.E.] art 148 (see discussion, supra note37).
158. Aurrecoech@,supra note 154, at96-97.
159. Wagenbau, supra note 156, at 461.
lffi. Id.
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soned opinion, as it did in the Inquinosa oase., If the member
state still does not comply, the Commission can bring the matter
before the Court of Justice.t6r Commission actions, however, are
generally limited to infringements such as nonimplementation,
incorrect implementation, or incorrect application of a directive
as a result of the lack of enforcement of Court of Justice jud*
ments. Article 171 of the Treaty of Rome162 merely states that
member nations shall be required to take the necessary mensures
to comply with the judgrnent of the Court. Because there is no
efective enforcement mechanism of these judgrnents, the Com-
mission is mt able to take legal action against a member state for
failure to enforce a directive.r63 As a result, the European Com-
munity as e whole has experienced unsatisfactory implementa-
tion of EC environmental directives and execution of Court
judgments.

Regarding the Inquinosa case, the Spanish government has
not failed to implement, but has failed to enforce, a directive.
Because ndther political intervention nor legal proceedings have
helped the implementation process, it has been recognized by
many, including the Commissioner in charge of environmental
protection, that it is now necessary to improve implementation
and enforcrnent of EC environmental law.rn

While a detailed discussion of improved enforcement mech-
anisms is beyond the scope of this study, some of the more
favorable dternatives that have been proposed include: the
granting of standing to individuals or environmental protectiron
associatiorr before both the Court of Justice and national courts
in environmental protection matters; the use of "self.executing"
regulations rathei than directives as the legal instruments to
carry out cnvironmental policy (this has met with success in
other areat of EC law such as harmonization of customs law);
constant dielogue between member states and the Commission
in the impbmentation of a directive in order to avoid misinter-
pretations; the creation of a Community Environment Fund that
would assit member states in reducing pollution or in imple-
menting catly directives; the development of a European Envi-
ronment Agency that would aid the Commission in the
enforcement of community law; the automatic enforceability of

16l. Mar. 25, 1957,298 U.N.T.S. 3 [hereinefter EEC Treaty].
162. EEC Treaty, supru rl.ote 16l, Lrf. l7l.
163. Wagrnbau, supm note 156, at 463.
l&. Id J &.
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Court of Justice judgments, including sanctions for failure to ful-
fill obligations;l6s and finally, the use of the highly controversial
"ecotax'n.rtr The ecotax could be implemented at the commu-
nity, national, or local level, and would most likely constitute an
increase of taxes on goods, emissions, or substances that are con-
sidered to be harmful to the environment.r6T

VnL Toweno A NEw UNoensreNDrNG

Reassuringly, attitudes have slowly begun to change in
Spain. National and local environmental movements have been
responsible for delaying or canceling projects such as the Gen-
eral Electric plant in Cartegena for the production of plastics,r6s
and paper pulp mills in Galicia and Extremadura.r6e

With a growing environmental movement, increased indi-
vidual awareness, the threat of "green" groups winning seats in
Parliament, and pressure from the EC, the Spanish government
has been gradually sensitized to the gravity of Spain's environ-
mental problems. Over the last two y@s, Spain has worked to
tighten the extensive legislative machinery already in place.
According to one source, few large-scale investments in Spain
now escape the "watchful eyes" of national and local govern-
ments.l7o Environmental concerns are even represented in the
ideological statement of the ruling socialist party, the Partido
Socialista Obero Espanol (PSOE), for the next decade.rTl

Within the government, the Ministry of Industry is
attempting to persuade the business world to view newfound
awareness in environmental matters as something positive in all
sectors of industry.t72 Clean technology, presently underdevel-
oped in Spain, will grow rapidly in the future, providing endless
business opportunities. Recognizing this inevitability, the gov-
ernment has created a detailed incentive plan that will include
attractive fiscal and financial incentives, including thirty percent
of all new equipment costs and fifty percent of any research and

165. Id. at 466.
166. Id. at 467-75.
167. Various Environmental Taxes May be Inttoduced by the End of 19X), 13 Int'l

Envtl. Rep. (BNA) No. 6, at 226 (June 13, 1990).
168. Id
169. Spain Still Lags Behind, supm note 128, at7.
l7O. Environmental Law; Building and Related Permits, Bus. Int'l-Spain, Feb. l,

1990, available rn LEXIS, World Library, Allwld File.
l7l. See Spain Still Lags Behind, supra note 128, at7.
172. Government Aid, supra note 127 at 17.
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developmeat costs, for building Spanish toxic waste treatment
facilities and developing clean technologies.rT3 This plan would
create local demand and require the implementation of a govern-
ment plan to build incineiation and treatment plants nation-
wide.rTa

Perhapo most significant, however, is the criminalization of
environmital infraciions in Spain. In a radical departure from
the ideoloty of the previous decade, the government recently
decided to enforce ecological infractions that were half-heartedly
listed in th Penal Code in 1983. As of 1988, any company or
industry ceught dumping or emitting substances dangerous to
human or enimal life can be closed and its directors jailed and
fined.r75 Reently, the Attorney General of Spain, Leopoldo
Torres Boursault, called for even stricter prosecution of environ:
mental crimes, calling it an "urgent" priority, Currently, he is
proposing to change the Penal Code again in order to institute
even stifer penalties and more rigorous application. .Itre also
sent notice to all provincial Attorney General offices requesting
a heightencd level of prosecution of cities that are violating
regional or national law.r76

Spain is an ancient nation that is now being reborn. While
Spanish Groenpeace may not be overly optimistic about the
future of the natural environment in Spain, the country's
entrance into the modern age must be kept in perspective, con-
sidering thc historical and geographical foundation'on which
today'J Spanish environmental policy is built. Spain did not
industrializc until the 1960s and was not faced with the environ-
mental consequences of its developing economy until the 1980s.
In contrast" most of the economicdly advanced members of the
EC have becn industrialized for at least seventy-five years and
have had rnple time to undo some of their industrial sins, by
developing and working toward high environmental standards.
The environment may still be a secondary consideration in
Spain, but it is encouragrng that there have been favorable

173. Id d 16.
174. Enircnmental Workploce Isrzes, [198t] Bus. Int'l @us. Foreeasting Service),

50,361, May 19t8, available ir LEXIS, World Library, Allwld File.
175. rd"
176. Attuney General (hges Prcvinces to Strike Against Environmental Crimes, 13

Int'l Enwl. Rcp. @NA) No. 12, at 439 (Oct. 24,9n .
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changes recently in both legislation and attitude - there is hope
for tomorrow.
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