
LOCAL TO GLOBAL: CITIZEN'S LEGAL RIGHTS
AND REMEDIES RELATING TO TOXIC
WASTE DUMPS

Mnussa Tsonue*

For fundrnental and deeply rooted psychological reasons, as

well as rnore mundane utitiiarian 
"ottce-t, 

it is characteristic
of man to bury that which he fears and wishes to rid himself of
. . . . In todiy's industrialized socicty, however, the routine
practice of burying highly toxic chemical wastes has resultedin
-serious 

threats tolhJenvironment and to public health. The

dangers ue especially acute when buried chemical wastes

threaten to contaminate the undergfound aquifers upon which

half of thc nation relies for its supply of drinking water'r

L INrnoouc"rrorq

A. Backgrottnd

Over thc Y@s, the United States has produced and ry-cg-
mulated billions of tons of hazardous wastes,2 most of which
were disposcd on land at various sites nationwide. Not only are

these waster are now causing harm; they threaten to continue to
cause harm to people and tlie environment in the future.3 As of
1986, the Environmental Protection Agency (EPA) had identi-

fied i,4,000 uncontrolled hazardous waste sites nationwide,a at
least 250 of which were causing demonstrable damage or were
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L United lltates v. Price, i23 F. Supp. 1055, 1057 (D.N'J. l98l), af'd,688 F'2d 204

(3d Cir. 1982).
2. A wastc is "hazardous" under the Resource conservation and Recovery Act if

because of i* qrntity, concentration, or physical, chernical or infectious characteristicg it
may cause, or signinca"Uy contributi to an increase in serious irreversible, or

incapacitating to"iiul", illnesses or pose a substrntial hazard to human health or the

environment wtcn improperly treated, stored, tnnsported, disposed of, Or 
'otlrerwite

managed. 42 U.S.C. $ 6903(s) (1988).

3l Barbare Whrie, Economizing on the Sins of Our Past: Cleaning tlp Our Hazardous

Wastes,25 Hous. L. Rev. 899,911 (1988).

4. ENVrnd{ueNrar PnorBctrox Acnxcy, NltIOXlr PRIORrTITS LISr Flcr
Boor I (1986).
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threatening serious damage. Reported incidents of actual dam-
age at these sites included: Twenty-seven sites which caused def-
inite health problems, such as cancer, fetal deformities, or
miscarriages; thirty-two sites which had forced the closure of
plya]e and public drinking water wells; one hundred thirty sites
which caused the contamination of groundwater; and ai least
seventy-four sites which contaminated the natural habitat and
adversely affected indigenous species of plants and wildlife.s

In 1980, EPA estimated that ninety percent of the fifty-
seven million tons of hazardous industrial and chemical wastes
produced in the United States annually are disposed of improp-
9rly.u The places where these wastes are dumped, or otheiwiie
improperly disposed of, often end up as hazardous waste sites.
It has been estimated that the eventuil cleanup costs for hazard-
ous waste sites nationwide will exceed 100 billion dollars and
that it could take over fifty years to clean just 10,000 of the dis-
covered sites.T The estimates of time and cost will increase sub-
stantially as more sites are discovered.

_ Many citizens' and environmental organizations have
begun to focus their efforts on problems associated with the dis-
posal of hazardous wastes which cause health and environmen-
tal risks. For example, "exposurctohazardous wastes can cause
cancer, genetic mutations, birth defects, miscarriages, lung, liver
and kidney damage, and death."8 In addition, environmental
contamination caused by improperhazardous waste disposal can
bankrupt site owners, lower or destroy land values, drive out
residents and industry, depress local economies, and threaten or
endanger public health and the environment.e Another serious
problem is that hazardous wastes do not readily decompose over
time into harmless components. Instead, they iemain in toxic or
dangerous forms which penetrate into and Contaminate adjoin-

5. S. Rsp. No. 848, 96th Cong., 2d Sess. 4 (19g0), reprinted rn LEGTsLATTVE
Hrsronv oF THE corrpneHexsrvE ENvIRoNMerreL RBspoxle, coMpBNsATroN, AND
Lresrr-rry Acr or 1980, at 3ll (1983).

6. Id.; Michael B. Hingerty, property owner Liability for Environmental
Contamination in California,22 U.S.F. L. Rev. 31,32 n.2 (19g7).

7. U.S. Orrrcs or TscHNorocv, SumnruNo Srnerecy 3 (19g5).
8. George Gramling & william Earl, cleaning up After Federal and state pollution

Programs: Local Government Hazardous waste Regulation, 17 SretsoN L. Rev. 639 n,2
(1988); Note, Developments in the Law - Toxic waste Litigation, gg HARv. L. Rsv. 145g,
1462 (1e85).

9. Note, An assessment of the Role of Local Government in Environmental
Regulation,5 J. ENvrL. L. 145, 147 (1986).



ing land and water.lo
citizens have a right to be concerned a-bout hazardous

waste sites.lr As of Feb.-ruary 11, 1991, 1189 sites are-reported

ilEiA; being listed on the National Priority List.D EPAalso

tJpott*-tnut thJ Superfund, established under the Comprehen-

sive Environmental^Response, Compensation and-Liability Act

iCBncra), has cost the public t5.z uitlion pgu3rs 4nd onlv

sixty-three'tito hun" been cleaned up nationwide'r3

B. Statemmt of PurPose

Citizeng when confronted with a proposed hazar.dous y-aste

Airp*uii""iUt' or a leaking tgxjc qaste dump-in their neighbor'

t o6a, need to lttonu what tleir legal rights qnd remedies *9 an{
no* io exercise them. This article sets forth a guide to citizens'

tigttt* *a rcmedies relating to the siting, P9111oti"g'do:-Tgt
u"id 

"l*nop 
of toxic andhazatdous waste facilities or dumps.

Citizeng'rights are discussed in the context of-Bgvernmental

enac;;;; 3ji Jrrfo.."*ent of environmental, healih, and safety

laws. Citizens have the right to be protected by the.governmen-

iJ ug"tr"i"s and other subdivisions charged with legisluttll noV-

"tr 
itta enforcement duties. As a result, a governmental body

il;;;;;i ourigutio"-io protect the health and welfare of its

"iii"""r. 
This ariicle will discuss governmental actions taken to

;At the problems associated with hazardous wastq these

f.girfuiin. and enforcement actions cannot be taken directly by

"iii".".. 
Such actions are nevertheless an integral part 9{ fol

i""fui 
"itizcns 

from toxic waste dumps. In contrast, citizens'

remedies are actions taken directly by citizens to protect them-

selves. Thece actions can be as simple as writing a letter to a
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10. 4 Plrrtcx J. RoHAN, ZoxrNc AND LAND Uss CoNTnors $ 25A'01[l] (1987)'

11. Citizer should also be concerned about EPA's latest solution for bazardous

being reviewed under CERCLA. 42 U'S'C' $ 9605(c)(l)'

13. Supertund was established bv Congress to aii in.paving for the 
1o1s-11yorcA 

in

hazardous wast site remediation and cleanup and for the tosis associated *ttl 191ry'
destruction or los of natural resources due todamage from hazardous wastes' 42 U'S'C'

$ e6l 1.

waste disposavbcineration. This concern is warranted once one learns of horror stories

such as tie Nortb Carolina incinerator that was allowed to operate for a decade with no

pollution control devices urrd i, oo* a candidate for the superfund National_P19111 rist:
'iupedund Tunr Ten Amid contoversy, 5 ExvrL. co[aruaNCE Rsp. l4l5 (1990).

12. 56 Fed. Reg. 5598-5@l (1991) (to be codified at rlo C'FR P! 3001' -r6t-N*i"i"ipd*i V iii- i. ahazardianking'system that assesses the relative degree of risk

to human health and the envkonment posea'by the hazardous waste facilities and sites
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local government representative or as complex as intervening in
a governmental enforcement action.

. -citizens'rights and remedies will be explored at four levels:
199"t, state, national, and international.ra Each level contains
different laws and procedures that must be followed to obtain
lelief. obviously, with page restraints imposed, few of the sub-jects touched. upon in inii article can bi covered completely.
Therefore, this article mgrely gives an overview of the typo 6r
regulations, statutes, and caseJ that citizerrs can use to prevent
th9 location of, or obtain relief from, a hazardous waste'facility
y4"h has caused, or potentially could cause, damage to citizeni
their rights, or their property. It is hoped that tfris will assist
citizens and lawyers alite in gr,asping thi basic laws which r.gol
late hazardous waste. once-thifra]nework is understood, the
reader can then select and seek to achieve the remedy that suits
his or her particular problem.

II. Rrcnrs eNo RnuEDrEs AT THE Locer Levpr

. HistoricaTly,legislation enacted to remedy the problem of
hazardous waste originated mostly at the state and federal levels.
However, most commentators have concluded that neither the
federal.nor state governments can adequately identify and keep
pace with the mushrooming hazardous waste problem facing thf
united states.rs Y*y of-these commentators have exprJssed
the belief that the hazardous waste problem should be regulated
on a local level, as well as at the state and federal levels.i6 Fol-
lowing this theory, local governments have embarked upon the
process_ of regulating certain aspects of hazardous waste
disposal.

A. fctions To Prevent the Establishment of a Toxic waste
Dump

- .-.9o*-unity resistance to new hazardous waste disposal
facilities or landfills can greatly influence the decisions of iocal
siting boards, many of which are composed of elected public offi-

14. It should be noted that the rights and remedies of ditrerent levels may overlap.
For simplification, each remedy will be discussed only on one level. Reference will then be
made to the availability of similar relief at a different level.

15. Gramling & Earl, supra note g, at 641.
16. Id.
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cials.r? Because the public generally opposes new hazardous

waste facilities, local ilected-officiali who support such siting

fi;;*t; t*V.irf. tt.ir political careefs.lE Assuming that the

hazardous waste problem is not remedied througl waste

recycling, treatmeni, or minimi?ar.!e!, these hazardous y*t'
treatment, storage, and disposal (TSD) facililies must locate

somewhere. The-refore, it is useful to explore alternate avenues

ioipr"n."ti"g the establishment of toxiC waste dumps in addi-

tion to political pressure.

l. Local Government Power

Local governments have extensive powefs t9 re.eupte activi'
ties associaicd with health, welfare, and safety, including PollP-
tion and hrzardous wastes. The source of this authority it tl"
inherent, plcnary police power expressly-reserved to the siates by

the United StatiJConsfitution.td Local govefnments also pos-

."tt tni* police power.2o All local government ry*gr. derives

either from the state constitution ot ftottt the statl l€islature'2r
iherefore, the power io r.g"fut. hazardous wastes exists o{y af

the state level unless this fr*"t has been delegated t9-l9c{ pov-

ernments by statutory ot ttat" constitutionallaw.2z This delega-

tion of thc authoriiy necessary to regulate hazardous waste

activities must occur before a local government may enact an

ordinance.23
The ertent of power given to a local government to regulate

a field such as hazardois waste is limited to the deqree of
authority delegated to it by the state government. .Each 

state

difers in the u*ootrt-ofpo*r, delegatei to local and municipal

governmeats.za Some states authorize local governments to reg-

Illinois, 198? U. ILL' L. REv. 97 (1987).

1g. In recnt years, efective public opposition has slowed the development of waste

management t"ititio. Yet, the iroblem bi *-u"t" disposal t:Tglt Accordin8 to one

recenistudy, U.S. industry g.o"ruto annually the equivalent of 2000 pounds of hazardous

waste for each man, woman-and child. see Epl, soutitl" c, RCRA Draft Final EIS, pt' I'
6-15 (1980).

19. U.S' CoNsr. amend. X' This police power is defned generally as the power-of the

states ..to pro*ribe ,egulaiiorrs to promote the hcalth, peace, moralsr_education and good

order of the pople. . . .- Burbi"t n. Connolly, ll3 U'S' 27' 3l (1885)'

20. Bartrbr v. Connolly, ll3 U'S. at 33 (1885)'

2r. Id.
22. A. D,rn Tarlock, Anywhere But Here: An Inffoduction to State 9:Y:J "f

Hazardous_woste Facility Lnoiior,2 U.C.L.A. J. ENvrr-. L.c,w & Pol'v 1,2 (1981).

23. Id.
24. Id.
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'ulate hazardous wastes under the specific enumerated powers
delegated to them by the state.2s other states grant a broad baseof "home rule" powers and authoize roci governments to*exercise any power. . . except as otherwira ptoid.d by laqr."zo
The latter. qrves local governments the freedbm to regulate any
use or_activity that is not already regulated ot pte"mp-ted by the
state.27

- Where duly authoizd by law, local governments have
9:goo -to occupy three niches 

-in 
hazardous waste regulation.

First, local governments have begun implementing tlieir own
systems for siting hazardous waste disposai facilities-ana for per-
mitting the generation, handling, trarisportation, storage, treat-
lnent' -and 

disposal of hazardous wastes and other pollutants.2s
second, local governments have used their inherent police
power' a power not available to the federal government, to
restrict hazardous yTle disposal activities.2e Local govern-
ments have also used this police power to shift much of tle bur-
den of hazardous waste site identification and cleanup to the
priyale sector byimposing affirmative duties on propertf o*rr"r,
g11a {ev9tgpers.3o Third, many locar governmenti have estab-
lished their own trust fundi similai to state and federal
"superfunds" to clean up hazardous waste sites.3r These three
niches cover the three important stages in hazardous waste dis-
posal: siting of faciliries, regulatinf disposal techniques, &nd
ensuring the proper closure of disposal siies.

2. City, Parish, or Co-unty Zoning Ordinances for Siting
Hazardous Waste Facilities

_ A local government can regulate hazardous waste activities
through its ability to zone and control land uses.32 Local zoning
controls that provide a local government the power to reguhtE
hazardous wastes include aquifer and floodplain protection

25. Id.
26. See, e.g., Fte.. CoNsr. art. VIII g 2(b).

l!. nor a discussion of preemption, se*, infra part II.A.3.
28. Gramling & Earl, supra note 8, at 664.
29. Id.
3O. Id. at 672.
31. Id. at 678.
32. *A hazardous waste management facility is just another use to be allocated by

zoning, and there is increasing evidence that communitLs throughout the country are using
their powers to allocate land uses to exclude these facilities." tirlock, ,upro ou:t" 22, at 2_
3.
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zones, well field protection, underground tank regulatioa'.flre

;;;;d"tt inJ"tiia safetv requirefoents, *"q 
-lT-P:T*l'i"s'-and 

discloiure requirements under a communilV right-1o-kngw

;;;;;;i"utt=o"" "o"rt 
has held that complete 1""4 ptT,t:-

sion through zoning ordinance-s of any hazardous.*uttt-Tlt^1:
;igs I griconstitulional.s Yet, other courtq hav-e ,upheld

"rai""""o 
*tti"ftrestrict, but do not totally preclude, hazardous

waste activities as being constitutional'3s
Local governmenti can restrict the locations of ney facili'

ties in varidrs ways. First, they can require thut-."9 new facjlities

i""U"ifl-*itni" i e,ertain distance of municipalities, tTtgt"Tq
r"ft""f-, "tl*t*ii"nal 

areas.'6 Second, they can prohibit the

location of any f;;il6 itt nooOpl"ittt,'wetl'ands, .b91Jat anf
other ecologically sensitive areas, or in areas that mlght Jeoparo-

ir" grootaiater or drinking water aquifers'37

3. State and Federal Preemption Of Local Authority

a State heemPtion

Just as the state legislature maV q1a1t authority t9 
focaf

governments, the legislaiure ryy3tg limit,, ot PtTPI]:.IY:
iegulation of hazardous wastes.3t E""! state has a dfier:1tr1:{
ofa*tttg with the issue of preemption' In response to locat

opporitioi over hazardous waste facilities, some state Resoulce

33. Grarrling & Earl, suPru nola 8, at 676,680-86'

34. See,a3. , General Battery v. Zoning Hearing Bd" 31 A:'?j 
193i ^91.*T*'i:tglli."aii *r'C^r"iv orc*r n. John sexion contractors C.o.,389 NE.2d 553.:-T"llt:

f STSj Gr*ti"t local government great discretion to ban entry of hazardorrs waste lacl1tles

*t:Y'HffT]*, 
Farms, Ltd. v. North condorus Township, tti4 A'd 56 (pa.

l9s4).
36. See, a8:., JEFFERSoN PARISH, Le, @tr'trnenENslvE ZoNrxc-p1gllqg:

s xvritrxri <rir*a"a rsglj (""ti"g thut 
"u,it* 

fot otr+ite waste disnosal flilities.shall
i;;";#;;J of one (l) -lt" t orn ih" prop"tty line of any residential or commercial usc,

school, church, park, pfayground, historical or archeological site, public building,.day care

center, hospitel, prison, ;;h-, elderly or rAirement home, facility 
-p-rggesqing 

or a

warehouse stcing fooas')'.C'"o'oto Pi*rs", Le' OnpINaNcE 132 $?1D)jt:?919:

","ri" 
Arp*uf taJtties sfrait Ue placed within onc mile of an inhabited residence, hospltal

or school).
37. See, ag., JEFFERSoN PARtsH, Le, Cournr'nENslvE ZoNYq.Ol3IiIll:

$ XVII(KX4) (irenAea l99l) (prohibiting the siting of any off-sitevastedrsposar racurty

in a ffood-proc area;; Rceon i^*rs", Le, OnprxexcE 532' $.24(E) (1990]-(icoq{:1ry

industrial wadc faciiity shall not be sited in or over a principal groundwater resource or

t*oTf: 
T3^. Tenr-ocr, Srere sruxc Lews, Locar LeNp Usr' LY'' ^*?3ul:

IxtenpLev, lN SITING or Hezenpous WASTE Fecrrtrres - TneNspont or

Hazenpous SussreNces 4-5 (1984).
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conservation and Recovery Act (RCRA) qualifying legislation
either implipdly or expressiy preempts local lana orE controls.3e
For example, the trloriaa Ligistatute explicitly preempts and
expressly prohibits local governments from t guluiiog th^e sitin!of hazardous waste storige facilities.€ othei states-affirm the
power of local governments to veto proposed sites.ar Louisiana is
one state that has _expressly reservid to local governments the
power to site new hazardous waste facilities.a2 -

conflicts between state and local regulation may result in ajudicial finding of preemption.a3 Several courts havl addressed
such conflicts between state and local laws.* ln Foncteiiy Enters
u. City of Oregon, a hazardous waste landfill owner sought to
have. a munieipal ordinance imposing permit fees and record-
\9e.pins-requirements declared irivalidiir pr."-pii* grounds.u'
ohio's- supreme court held that the oriinan"" rur- not pre-
empted by a state statute forbidding municipalities from alteiing
or limiting the construction or opiration oi state-licens ed haz-
ardous waste facilities. Based on its finding that no conflict
existed between the state statute and the lolal ordinance, the
coury held that, where state laws and municipal ordinances con-
cerning the monitoring of hazardous waste hndfills located
within city limits d9 noi conflict, the state and city have concur-
rent authority under their respective police povrers to enforce
their respective directives within the 

"ity.ou
_^ , _M?ry recent preemption cases have addressed the validity
of local ordinances. which _regulate the siting and operation ot
hazardous waste disposal facilities. The co-nnecticut sopr"ro,
court has held that general local zoning authority Joes not
extend to the enactment of zoning regulati-ons that conflict with

39. Tarlock, supru note 22, at 3.
,r0. Fre. Sur. gg n3J23,4fl3.7225(tt) (lgg}).
4l' But see coNN. GEN. srar. ANN. g 22a-r24 (supp. lggr) (two-thirds vote of the

state hazardous waste facility siting board may override 
" 

ioc"f v"toy.
42. "[N]o parish or municipality shall engage in any regulation of the generation,

transportation, and/or disposal of hazardous werttr.n otner tnan-the initial sitingZyprttiri*
pursuant to general land use planning, zoning, or solid waste disposal ordiiances. Le.Rrv. Srnr. ANN. 33:1236(ft; ltetA;1"-phasis added).

43. In determining whether an ordinance is in ..conflict', with the general laws of thestate, the test is whether the ordinance permits or licenses what a 
-statute 

forbids orprohibits, and vice versa. Srruthers v. Sokol, l4O N.E. 519 (Ohio 1923).
44. see clermont Enwl. Reclamation co. v. wiederhold, uz N.n.za !278 (ohio

1982) (holding that no municipal ordinance may be enacted that conflicts with a state
statute).

45. Fondessy Enters. v. City of Oregon, 492 N.E.2d Tgj, g}l (Ohio 1986).
46. Id. at 802.
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+2. citv of shelton v. commissioner of Dept. of Eawl. Protection, n9 L)t2p8,214
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a permit issued by the state allowing the 9-Peratiol of a solid

"'irt" 
fu"anff.at Tirerefore, in Connecticut, if a state has permit'

ted the operetion of a facility, local governments cannot zone

these facilitics out of operation.

Another conflict between the requirements of state law and

the bcJpopulace's aversion to a waste dispo_sal facility occurred

i StoUtri C,orp. v. Town of Hoolcset s The Stablex Corporation

"fr"ff.tg"O 
a locat- otAi*o"" which requir.e$. vojer apprgYal

U.ioti i or* facility could be constructed within the township'

The court found the ordinance to be preempted by the state's

hazardous waste legislation. The 
"outi 

held that the state had
..devised u 

"o-pt 
iensive and detailed program of statewide

t g"iuiio", whicir on its face must be viewed as preemptinq TX
ioiJ urtio"r having the intent or thc effect of frustrating it'".nt

Therefore, the cou-rt would not permit the local ordinance to

contravene the state s co-fr"n""lsive regulatory scheme.s

The principal problem with the jurisprudenge.of preemq

tion is that no steadfast rules exist. A relafively straightforward

;;;itir" analysis is jarred by contradictory rulings which

allow local gove*-r"tr to regularc hazardoui wagtc disposal

i*ititi.t witfrout being preempied. ln Sharon Steel 9y'l' u City

ii fiii*o"f, the 
"o"ft "pn"fi 

a local ordinance which prohib-

iLa tn" pernanent disposal of hazardous wastes within th: :i1{
limits. un&r this ordinance, disposal of hazardous wastes was

declared to constitute a public ntiisance.tt The court found that

since the ordinance wai aimed at "abating a public nuisance

"ottaitiot, 
rather than a regulatory ordinance designed to deal

(Conn. 1984).

48. 456 Lzd 94 (N.H. 1982).

49. Id. at \ffi. Accord Rollins Envtl. servs. v. Township of Logan, 508 A'2d 271

(N.J. Super. Ct. App. Div. 1986), cert denied, 523 lr.'2d 15? (N'J' tleOQo-t0ing that the-

State waste Mrorgement Acipi."-pt a town ordinance that prohibited ttre 0lsqosat ol

prlv"ftf.tlt"t O Up'frenyts t";*ts";ft areas witfr!1Jhe municipality); Envirosafe Serv' of

iarilo, tnc. v. cornty ot o*v6C zr5 P.2d 998, lol (Idaho l9s7) (holding tlat a cqunty

;i;* regu5,ting trc aispos4 of hazardous wastes was preempled by- the state act

because it was hcld to be "a comprehensive statutory scherne of th" kittd which implicitly

evidences legishtive intent to preempt the field")'

50.456A.2datroo'r''asubsequentcasc,theNewHampshireSupremeCourt
followed the sa6 reasoning used in the St"Ul"" casc. In that case, Apptied Chemical Tech'

i Tonn of Mctrimack, tf,e court invalidated the town,s veto of a hazardous waste

treatment facility's consruction site plan' 4gO A'Zd 1348 (N'H' 1985)'- The coriLrt lun{no
merit in the torm,s argument that the state statutc did not preempt local-regulation that

focused primarily on local economic efects of a proposed facility siting. Id. at 1349'

51. 334 S"E.2d 616 (W.Va. 1985)'
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with the management and control over the disposal of hazardous
wastes," it was not preempted by the west virginia Hazardous
waste Magaggmelt Act.'r The court relied opoi tl," p.ruti",roi
:ance- emphasis of the ordinance and the express ruuiog, clause
f9""d inthe state regulatory statute to distiniuish this cLe from
the Stablex line of cases.s3

Because of the unpredictability in the case law, an effort to
":*!g a bright line rule for when a local ordinance regulating
the disposal or treatment of hazardous wastes will be prJempted
is problematic. Generally, a local ordinance is preffiieo 6y a
state statute whenever the state legislature has d-emons-trated an
intent to occuqy the entire field oF regulation on the matter, or
whenever the local ordinance irrecoicilably conflictr *ith th,
statute.54 whether an ordinance conflicts wiih a statute can only
b9 determiled by rwiewing the policy and purposes behind thl
statute and measuring the degree to which the ordinance frus-
trates the achievement of the state's objectives.s5 Since each
stat3 has^differing laws regulating hazardous waste disposal,
each state's law must be scrutinizedto determine whether or not
preemption of local laws will occur.

Preemption analyses are necessarily less complex when a
state legisl3tule expressly indicates its willingness to share regu-
latory. authority with local agencies.56 AJ mentioned aboie,
Louisianaexpressly r9se.ry9s to-local governments the power to
site hazardous waste facilities.sT In Lduisiana, therefoti ,ro pr.-
elnption should be found of local siting ordinances since theieg-
islature- has expressly shared this stite power with the local
political subdivisions.ss

52' Id. at 622. The court also held that the ordinance was not pre€mpted by RCRA.
53. Id. at 622-23.
54' The Supreme Court of New Jersey has established the following guidelines for

deciding whether a state statute preempts a local ordinance: (l) ooes-tie ordinance
conflict with state law either bryary9 of conflicting policies or operational etrect; (2) was
state law intended, expressly or implicitly, to be eiclusive in the iield; (3) does the subject
matter reflect the need for uniformity; (4) is the state scheme so p"*^iu" o. 

"o-prehensivethat it precludes coexistence ofmunicipal regulations; and (5) ioes the ordinance stand as
an.obstacle to accomplishment and execution of full purposes ano ou;ecti";, ;i;;
legislature. crow'New Jersey 32 Ltd. v. Township of ilinion, 7r8 F. iopf. rzs, rao(D.N.J. 1989).

55. ,see city of shelton v. comm'r of the Dept. of Envtl. protection, 47g A.2d 2og(Conn. 1984).

.26 sn: e'g', People v' Mueller, 8 cal. App. 3d 949 (1970) (holding that ordinanceprohibiting disposal of bait into the city harboi was not preempted by stite law).
57. See generally Gramling & Earl, supra note g, at 6t7-SO.
58. ^see Palermo Land co. v. planning comm'n of calcasieu parish, 561 So. 2d 4g2.
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3b. Federal PreemPtion

In addition to avoiding conflicts with state law, local ordi-
nances must avoid conflicti with federal law. For example, an

Arkansas court held that a local government cannot subvert fed-

eral policy rnd prohibit the storage, treatment, or dispoyt gl
hazardous waste which is authorizcd by federal reguliation.5e

Local laws that attempt to regulate hazardous waste in amanner
which conflicts with ihe federal regulatory scherre will be held

invalid due to the preemption doctrine.
The federal preemption tests are similar to those used to

test for statc preernption of local ordinances.m Local laws can-

not rt*a if in. federal law evidences a legislative intent to
occupy the field which the local ordinance proposes to reql;
late.&'Additionally, local laws will be found to be preempted if
irreconcilable conflicts arise between federal and local law when

a local law is implemented or enforced.62 Of course, just as with
state preemptiori, some federal laws avoid the preemption p-rob-

lem by erpressly reserving authority to state or local
governments.63

B. Actions Available Against an Existing Toxic Waste Dump

1. Regulating Hazardous Waste on a Local Level

Local govemments have been innovativein-filling the gaps

between fe,[ral and state legislation by using their police powers

in three important ways.s 
-First, 

some local governments have

498 (La. 1990) (noting that "such an intent [to preempt zoning] cannot be gleaned ftom the

state- environmcotal iegislation. None of ihe regulations, nor the laws which authoric€

tiem, purport to displace local authority over land use planning tg*nt 9l sitinq . . . . ')
Sd. ent"o, tnc. v. Dumas, 807 F.2d 743 (8th Cir. 1986). In Ensco, Inc' v' Dumas' a

*oory'i"-lglilr aaoptA an ordinance barring the storage, treatment, or disposal of

acuteiy hazardcrs waste within the county. Undcr this ordinance, Ensco was etrective{

protrlUiteO from incinerating wastes at its facility. Both the district court an.d the court of
appeals found tb.t the ordiriance was preemptedby federal law because it subverted fCderal

piiiAo concerring the safe handling of hazardous wastex': 14 
?t M - - -- -^.

60. Crantcrry Hill Corp. v. Shaffer, 629 F. Supp. 628, 630 (N'D'N'Y' 1986)'

61. Id. at 63G31.
62. See aln infra part III.A.l.a..
63. See, ag., RCIIA, 42 U.S.c. $ 6929 (19tS) (provision authori{ng-"any slate or

political su6idon' to impose requirements morc stringent thlt the federal regBlatio$);

benCLA., 42 U.S.C. $ 96i4 (provision authorizing the imposition of additional liabiilty

requirements or more tt.i"g"nt hazardous substance release laws); see a/so North Haven

Planning conn'n v. upjohn co., g2l F.zd 27 (2d cir. 1990) (noting that zoning

regulations wetc not preempted by RCRA)'
64. The Uoit"a Strt r Suprime Court has afirmed the use of the police power by

local governmcats to regglate invironmental quality, ln Huron Portland Cement Ca v'
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shifted the burden of identifying hazardous waste sites to the
private sector, thus breaking down a tremendous administrative
and financial barrier to efficient and speedy site identification
and cleanup.65 Second, where not preempted, many local gov-
ernments have enacted laws to halt environmental threats, such
as groundwater pollution.66 Third, local governmentS have
responded to these threats far more rapidly than the federal or
state governments.6T on a practical level, local governments can
provide better and more rapid "on-the-scene" regulatory author-
ity than can the state or federal government 6ecause of their
proximity to such sites.68 Thus, local governments fill a vital
supplemental role in both identifying hazardous waste sites and
in responding quickly to hazardous waste contamination under
ordinances which address the myriad of sources of pollution.6e

Local governments can also use a variety of local tools as
leverage to remediate hazardous waste contamination, including
revoking occupational licenses, refusing building permits, and
rezoning through the enactment of ordinances.to 

- 
Local ordi-

nances may not be able to prohibit outright the disposal of haz-
ardous waste within that jurisdiction, but ordinances can be
enacted which increase the costs and administrative burdens of
operation. since pollution follows the path of least resistance, a
hazardous waste facility may decide to locate in a different locale
with less restrictions. As an illustration, local ordinances could
require ahazardoas waste facility operator to maintain complete
and accurate records showing the type, amount, and volume of
all hazardous waste disposed of or treated within the facility.Tr
Ordinances could also regulate traffic, roads, landscaping, build-
ings, sewage disposal, signs, aesthetics, hours of operation, waste

city of Detroit, the court upheld the enforcement of Detroit,s smoke Abaternent code,
finding tlat it "was enacted for the manifest purpose of promoting health and welfare of the
city's inhabitants." 362 u.s. 440, 4z (19(/J). such local pollution control legislation was
said to fall clearly "within the exercise of even the mosi traditional concept of what is
compendiously known as the police power." .rd rhis ruling holds true whenever local
regulation is not preempted by state or federal law.

65. Id.
66. rd.
67. Id.
68. To illustrate a comparison, authors have stated that "[i]n the race to discover and

combat hazardous waste contamination, local government is a sprinter while the state and
federal governments are distance runners." Gramling and Eart, supra note g, at 679.

69. Id at 678.
7O. Id. at 679.
71. See Fondessy Enters. v. Oregon,492 N.E.2d 797,798 (Ohio 1986).
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capacity, and $ite selection of the facility.T2

In addition, local governments have imposed th. {9qyt::
ments of btfer zones sirrroundinghazardous waste facilities,73

and of facility monitoring to proiect against unknoryn leakage.

California courts have upheld both of these exercises in local
government lcgislation.

In 1986, the California Legislature enacted a law allowing
counties to prepare hazardous waste management plans 

-reg.gl{-
ing the exprmiion and location of hazardous waste facilities
wiifrin their jurisdictions.Ta The court n IT Corp. !:, Solano

County Baartl of Supemisors interpreted this law.75 Th'e court
foundthat e county requirement of Uuffer zones for hazardous
waste facilititx fell-undir the category of land use restrictions
that local governments are expressly authorized to enforce under
a statutory gant of authority.T6 The couf {{iti9rytJV found
that, like id setback restrictions commonly included in condi-
tional use pcrmits, the bufer zone scrves a reasonable purpose

by making the permitted facility more compatible with other
surrounding uses.Tt

In andher California case, Casmalia Resources Ltd. v.

County of funta Barbara, the court upheld a county ordinance
requiring thc operator of a hazardous wastefacility 1o colduct-a
monitoring program to detect off-site Fffgry,of toxic sub-

stances.tt 
-TLe iourt concluded that "the LJgislature did not

intend to proempt reasonable local regulation which does not,

prohibit tn" aitpb.al and treatment of ioxic waste.o'?e- 
The requirements of buffer zones and facility monitoring

were upheldas valid local hazardous waste regulations- Thee

72. See L,crl Hazardous Waste Regulation, 67 A.L.R. 4th 829.

73. JeFFErrox PARISH, Le, CournBnENsIvE ZoNrxc Onotxexce, $ XYI(KXS)
(amended 1991) (requires of-site waste disposal facilities to contain a minimum of 500 fbet

offront, side, and rear yard green area measured from the property line and containing a

minimum of one tree for every 35 feet of lot perirncter).
74. CN-. HrALTH & Slrerv Cops $ 25149 @eering 1988); IT Corp. v' Solaao

County Bd. of tbpcrvisors,222 Cal. App' 3d 1629, 1634 (1990), reh'g grayted' lry !.U
1282 (1990). Sgiott 25149(a\ makes it clear that local governments retain tle right to
enforce laad ur regulations affecting hazardous waste sites: *Nothing in this sstion
authorizes an op.f,ator of that facility to violate any term or condition of a land use.permif

or any other ptor"itiort of law not in conflict with this section."
75. IT iorp,222 Cal. App. 3d at 1635.

76. Id"
77. Id at 1636.
78. Casmalie Resources Ltd. v. County of Santa Bartara, 195 Cal. App' 3d 827

(1e87).
79. Id. att36.



rl4 TULANE ENI/IRONMENTAL LAW JOURNAL [Vol. 5

types of regulations are important in filling legislative gaps left in
the federal and state regulatory schemes.

2. Regulating Transportation of Hazardous Wastes

A 1983 EPA study concluded that ninety percent of off-site
transportation of hazardous waste is by truck, and that an aver-
age of one drum of hazardous waste is lost for every three truck-
loads being transported.so For the most part, these lost drums
end up on roadsides and on property within the jurisdictions of
local governments. As of 1981, at least fifty-five localities and
states had attempted to regulate the transportation of hazardous
wastes to control the problems associated with accidental losses
and spills during transport.sl Many other regional governments
have considered enacting similar regulations.s2

To protect residents, counties or municipalities could enact
ordinances which require transporters of hazardous waste to
obtain approval from, or at least inform, the local government of
all routes to be used through that jurisdiction. Transportation
routes through or near residential and sensitive ecological areas
should be avoided to the maximum extent possible.s3 the trans-
porter should bear the burden of showing that transport through
these protected areas is necessary and cannot be avoided.8a

In drafting regulations for the control of hazardous wastes,
local governments must realize that limitations on the transpor-
tation and disposal of hazardous waste which originates outiide
the boundaries of the local jurisdiction are likely to encounter
either Commerce Clause challenges,tt or challenges under the
Hazardous Materials Transportation Act (HMTA).86 The
HMTA does not expressly prohibit state or local laws affecting
hazardous waste transportation. As long as the local laws are

80' Truck rransport of waste as Risky as Treatment, Disposal, consultant says, 14
ENv'r RBp. (BNA) 733 (Sept. 2, 1983).

81. Bradley M. Marten, Regulation of the Transportation of Hazardous Mateial* A
Critique and a Proposal, 5 Henv. Exrrrr. L. Rev. 345, 354-56 (l9gl).

82. Highway safety Act of 1983: Transportation of Hazardous Materials Hearings on
s.1108 Before the senate comm- on commerce, science and rransportation, ggth cong.,
lst Sess. 205 (1983).

83. JBrnBnsoN Penrsn, La, CoupnrHENsrvE ZoNTNG OnolxeNce, $ XVII(KX22)
(amended 1991).

84. Id.
85. See, e.g., Browning-Ferris, Inc. v. Anne Arundel County,43g A.2d 269 (Md.

App. 198 l). These challenges may be avoided if the regulations apply even-handedly to in-
state and out-of-state transporters.

86. 49 U.s.c. g 18ll(a) (1988).
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not inconsistent with the HMTA or other pertinent federal laws,

they are pernitted.s? Since the HMTA does not address liabil-
ity, a staie or local law imposing strict liabjlifV on tr.ansportgls

for hazardour waste spills or accidents would, be consisle-nt qtl
this federal lew. Assuming such a law would not conflict with
the provisioru of other applicable federa].or state lay.s or {i9-
criminate ageinst interstati commerce, this law would provide

the benefit 6f protecting local governments from having to pay

for spills and accidents.s8

3. Analysis of Common Law Rights and Remedies

In addition to challenging a toxic waste dump under.local
ordinances or state laws, citizens can bring a toxic tort claim to
redress injuries or interferences with property rights caUsed by

that dumi sitc. Four theories of tort are available to victims of
toxic or ^hazrrdous 

waste exposure: nuisance, trespass, negli:
gence, and strict liabilitY.8e

a. Nuisance

Two typcs of nuisance actions exist: private nuisance and

public nuisance. An action for a private nuisance would lie
*h"t" the defcndant's unreasonable use of his property interferes

with the reaconable use of the plaintiff's property.eo Potential-

nuisance rerncdies include injunCtions against the continuance of
the nuisance, or monetary damages for injuries, loss of use and

87. Id
88. Marten, suPru note 81, at 374-,75.
g9. Each ofthLe tort theciries require proofofcausation. Plaintiffs can-fail to proye

the requisite causd link to their harm *'-hen dealing with toxic substances for three reasoas:

(i) tut*"v periodr of fifteen to forty years before ilin.ru o. 
"urr"", 

may result,{2) difrculties

in'attriUuting adrurc health etrects to a specific pollutant or source' and !3) no generally

accepted miiimua tlreshold levels below which would cause no adverse health effects'

For these rel(xls, some authors have suggested replacing the traditional tort remedies

with an administrrtive compensation scheme.-Proponents of such a scheme visualize it aS

providing a reasoeble levef of compensation for the exposure victim, wiJhout the need for

ll"w, itifot timg with lower costs, and with more scientifc and medical Ora F

tiarii, Toxfc Tm Litigation and the Causation Element: Is There Ani Hope of
Reconciliation?, ,lO Sw. L.J. 909, 950 (1986). A critic of this system states that *although

attractive from tlc standpoint of uuoiding tle potential for large verdicts Orodryed Jin 
the

view ofthe deferr bar) by public hysteria, [it] will in all probability no! result in shorter,

less complex .trLb,." -Donald 
w. 

'stever, 
Remedies for Hazardous 9, T"!:" Sub;tyrce'

Related injuries / Discussion of the Usefutness of Rqulatory Standards , 25 HoUs. L. REv.

801, 812 (1988).
90. Ronald Rychak, cornmon Law Remedies for Environmental wrongs: The Role of

Private Nuisance, 59 MIss. L.l. 657,660 (1989).
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enjoyment of property, costs of abatement, and emotional dis-
tress caused by the nuisance.er An individual may also seek a
tort action for public nuisance if the unreasonable use violated a
criminal statute, interfered with the general public, or caused the
plaintitrsome special injury.e2 Local authorities can also enforce
hazardous waste regulations through the common-raw principle
of nuisance.e3 Therefore, both types of nuisance actionsiheoriti-
cally could be used to challenge- the actions of individuals and
industries which improperly store or dispose of hazardous
waste,ea even if those activities were permitted under a local gov-
ernment ordinance.es

. _ 
P1hups the most celebrated recent case involving nuisance

is the Tennessee case of Sterling v. Vetsicol Chemical Corp.."u
This case was a class action brought by residents within a tliree-
mile radius of a chemical waste burial site. vetsicol operated the
site from 1964 until it was closed as a hazardous w-aste site in
1973. The plaintiffs alleged that chemical contamination from
the waste site had leached into the groundwater and contami-
nated their wells. Many of the neighboring residents suffered
health problems, and they sought cbmpensatory and punitive
famag_eq from Vetsicol. The cases of five repreientativi mem-
bers of the class were tried, and the court awarded compensarory
damages ranging from 350,000 to 2,300,000 dollars, and punitivl

91. Id. at 686-93.

_ 92. Louise A. Halper, Public Nuisance and public plaintifs: Rediscoveing the
Common Law, 16 Envtl. L. Rep. (Enwl. L. Inst.) IOZIZ(1986).

93. ln Yillage of wilsonville v. scA sems., Inc., the village sued under a public
nuisance theory to require the removal of a hazardous waste landfill. The lllinois Supreme
Court afrrmed the trial court's grant ofan injunction, and the requirements that defendant
exhume all material from the site and reclaim the surroundin g ara,. 426 N.E.2d g24, g4l
(n. 1e8l).

94. Under conventional nuisance law, it is difficult to enjoin any facility in advance of
its operation because of the doctrine of imminent irreparable harm. Dar.rrpr p, Serrur &
KBNNSTH A. MaNlsrsn, srlre ENvrnoNprsNrar iew $ 3.05, at 3-20 (19g9). Thus, a
nuisance action is not useful in preventing the original siting of a hazardous waste TSD
facility.

95. Martin V. Melosi, Hazardous Waste and Environmental Liability: An Historical
Perspective,25 Hous. L. Rsv. 741,763 (1988).

-, 
c-ourts generally agree that, by authorizing certain land uses in an area, a znning

ordinance does not preclude a nuisance claim against a business operating under that
gldinance. sze Armory Park Neighborhood Ass'n v. Episcopal comm. s"*., ztz p.za
914, 921 (Ariz. 1985); state er rel. Gardner v. Sailboat Key, Inc., 295 so.2d 65g, 662 (Fla.
App. 1974). But see Green v. castle concrete co., 509 p.2d 5gg (colo. 1973) (en banc)
(holding that activities of defendant concrete company on its own property did not
constitute a public nuisance where permitted by local zoning regulationi;. 

-

96. 647 F. supp.303 (w.D. Tenn. 1986), modified,855 F.2d ll88 (6th cir. 1988).
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damages of 7,500,000 dollars to thc class. The court also

awatd'"d damages for anxiety and discomfort which were inci-
dental to the pioperty damage caused by the nuisance.eT

In discursing the nuisance theory offered by the plaintifs'
the court sai4

Occasionally, a nuisance proceeds from a malicious desire to do

harm, Uut ruuatty a nuisance is intentional in the sense that the

defendant has cieated or continued the condition causing the

nuisance with full knowledge that thc harm to the plaintitrs is

substantially bound to follow therefrom. A nlrisance may 1l-s9
result from conduct which is merely negligence, to wit: a fail-
ure to takc precautions against a risk apparent to a-reasonable

man. Findl-y, a nuisance may occur when a defendant carries
on in an iaeppropriate place an abnorrrally dangero9s ot-haz'
ardous activiri. The court finds that Vetsicol chemical dump
meets all of the above requirernents.et

fre Vegicol case is a typical example of the modern use

of the nuisaace theory. This theory is most often utilized in
cases involving hazardous wastes and/or groundwater
contamination.s

General common-law nuisance principles allow a court to
hold a landowner liable for the consequences of a nuisance con-

dition that thc landowner did not cr@te.rm Therefore, the pri-
mary limitation on the usefulness of nuisance law for cleaning up

toxii waste dumps is not distinguishing between persons who
caused the nuisance and passive inheritors of the dumpsite.
Instead, the rcope of the nuisance concept itself limits its useful'

97. On appcL, the Sixth Circuit reversed the ffnding of nuisance liability as to three

of the named piul"tif.. As these plrrintifs wer€ not rtually residents of the etrected area,

t&ey could receirr no award for impaired quality of life. 855 F.2d 1188, 12ll (6th Cir.

tltitl. lotto*tr rd Ware opine that if the plaintitrs had alleged public, as well as?rivate'

nuisance, tle cout probably would have upheld thc award to the nonresident plaintitrs.

Jonx M. JonNsct & Gsoa,ce W. Wlnr, PESTICIDE LITIGAToN Mlxulr 3-30 (t99O).

98. &7 F. Supp. at 320.

99. JoExsan & WIRE, snpra note 97, 3-30;see also chappell v, scA servs. Inc.' 5tl0

F. Supp. 1087 (C.D. Ill. 1982). 
under the100. Rnsrertuerr (SecoNo) oF ToRrs $ 837 cmt. f (1977). Yet, also

Restatement (Semd), a current landowner is not liable for failure to abate a nuisance if the

nuisance conditio was not created by the current landownel and the coadition is not

abatable. Id Sec alro Philadelphia Chewing Gum Corp. v. Pennsylvania, 387 A.zd 142,

149 (Pa. Commv. Ct. 1978) 6oUing that state police power could not be usd to requile

landowner to abrtc a public nuisance on his land where his ownership was not related to

the forces or conditions resulting in such nuisance); Pennsylvania v. Wyeth Laboratories'

315 A.2d 648, 6ti (Pa. Commw. Ct. 1974) (holding an innocent landowner who had not

engaged in any rfirmative acts to create the pollution was not required to abate tbe

noi.-* unless il were feasible to do so).
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ness. The problem with a nuisance cause of action is that, in
determining whether a condition constitutes a nuisance, courts
traditionally balance a great number of factors including the
utility of the activity and the gravity of the harm.ror ..In iome
c,ases, balancing of the various factors will yield a conclusion
that the condition is not a nuisance; while in other cases, the
need to make such a showing will itself deter litigation."ro2

b. Trespass

Most courts are willing to find new ways to provide a the-
ory of recovery for plaintiffs who have suffered a chemically
related injury, and trespass can be a viable theory of liability in
many cases.lo3 To recover in trespass, a plaintiffmust show: (l)
An invasion affecting an interest in the exclusive possession'of
the property, (2) an intentional doing of the act which results in
the invasion, (3) reasonable foreseeability that the act done could
result in an invasion of plaintiff's possessory interest, and (4)
substantial damage to the res, or property.ls Ii as a result of
the defenda_nt's operations, a polluting substance is deposited on
the_ plaintiff's property which interferes with the 

-plaintiff's

e-xclusive p,ossessory interest by causing substantial damage, then
the plaintif may seek a damages remedy under the law of tres-
pass, even though an alternative remedy of nuisance may also
exist.los rherefore, if a neighboring hazardous waste sits leaks
onto adjacent property or contaminates groundwater, the adja-
cent landowner may bring an action in trespass.ro6

_ A plaintiffin a trespass action can recover for personal as
well as property damage.roT A mere invasion alone without
{am1ge can give rise to a claim for nominal damages.ros And,
finally, because a trespass action requires a showing of intent,
plaintiffs may seek to recover punitive damages fromihe defend-
ant responsible for the invasion.r@

l0l. Wtrueu H. RocERs, Jn., ENvrnoNrueNTer Llw l0O (1977).
102. Hingerty, supra note 6, at 39.
103. JonNsoN & WARE, supra note 97, at 3-31, 3-32.
104. Borland v. Sanders Lrad Co., 369 So. 2d 523,523-24 (Ala. 1979\.
lO5. Id. at 527.
106. while the intruding material in a trespass action need not be detectable by

human senses, it must at least be measurable by experts. see, e,g., padilla v. Lawrence, 6g5
P.zd964,971 (N.M. App. 1984).

lo7. see, william Keeton, Trespass, Nuisance and strict Liability,5g coluu. L.
Rrv. 457, 470-73 (1959).

lo8. Id.
109. See, e.g. , Maryland Heights Leasin! v. Mallinckrodt, Inc., 706 S.W.2d Zlg, 2Zl-
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The elements of a negligence cause of action are as follows:
(1) A duty or obligation recognized by law, which requires a
person to conform to a certain standard of conduct for the pro-
lection of others; (2) a failure to conform to the standard
required (Le. a breach of the duty), (3) a reasonably.close causal
connection bctween the conduct and the resulting injury, and ( )
actual loss or damage to the interests of another.rro Even though
negligence is a useful cause of action, many lawyers chqqry !9
usJtfie less burdensome proof requirements found in strict liabil-
ity actions.

Negligence remedies include damages for personal and
propertf ii3uti.s.ttt A plaintif may also ieco'ver p-unitive dam'
igei if the def,endant's conduct is "wanton and willful," r@kl€ss,
or malicious.rr2 In all negligence cas€s, the plaintiffhas the dyty
to mitigate, or attempt to lessen, any damage caused. In other
words, ptaintitr's recovery will be decreased for any injuries that
could have bcen avoided by the plaintiff.lt3

d. Strict Lbbility
A persm who engages in "ultrahazardous activities" is lia-

ble for damge caused to persons or property even though that
person is very careful an-d tries to prwent the harm.rra An
;'ultrahazardous activity" is defined as an activity that necessar-
ily involves e risk of serious harm, which cannot be eliminated
bi the exercise of the utmost care, and that is not a matter of
commox u$age.rls The improper storage and disposal of hantd'
ous waste should quakfy as an ultrahazardous activity underthe
Restatement (Ftrg of-Tortsrr6 definition since these activities
involve a serious risk of harm to health and the environment.

24 (Mo. App. 1905) (upholding a prayer for $10,ffi,000 in compensatory damages and

$5,000,000 in puitive damages); Hickox v. Vester Morgan, Inc., 439 So. 2d 95, l0l-02
(Ala. l9S3) Grardng punitive damages for radioac'tive emmissions trespass and oil spi{
trespass because ?antonn€ss was shown by defendant's knowledge of the invasiOn of
plaintitr's rights).

ll0. WTLLIAM L. Pnossen, Clses eNp Merar'rers oN ToRTs 144 (7th Ed. 1982).

lll. Id. at33('i37.
ll2. Id. at fr6.
113. Zimrncrman v. Auslond, 513 P.2d 1167, 1169-70(Or. 1973).

ll4. See RDrTATEMENT (Frnsr) oF ToRrs $ 520 (1938).

ll5. Id;Jod A. Mintz, Abandoned Hazardous Waste Sites and the RCRA Imminent
Hazardous Provi*n: Sotne Suggestions For a Sound Judicial Construction, ll Hmv.
ENvrr-. L. Rev. ?r';7,295 (lgS7).

116. ResmrEusNT (Flnsr) on Tonrs $ 520 (1938).

119
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And, although advances have been made in hazardous waste dis-
posal techniques, it is unlikely that this new technology can
eliminate all risk of harm.rrT

Improper disposal of hazardous wastes may also fall under
the "abnormally dangerous" activity doctrine of the Restate-
ment (Second) of Torts. This doctrine is defined by balancing
six factors: (l) existence of a high degree of risk of some harm to
the person or property of others, (2) likelihood that the harm
that results will be great, (3) inability to eliminate the risk by the
exercise of reasonable care, (4) extent to which the activity is not
a matter of common usage, (5) inappropriateness of the activity
to take place where it is carried on, and (6) extent to which its
value to the community is outweighed by its dangerous attrib-
utes.rrs This standard is more difficult for plaintiffs to meet
because of the balancing involved.

Under the doctrine espoused in Rylands v. Fletcher, "the
person who for his own purposes brings on his land and keeps
there anything likely to do mischief if it escapes, must keep it at
his peril, and, if he does not do so, is prima facie answerable for
all the damage which is the natural consequence of its
escape."rre Applying this case to a hazardous waste dump, it
would follow that the storage of hazardous materials could sub-
ject the owner to strict liability for any releases or leakage.
However, the "non-natural use" requirement may suggest a bal-
ancing of social utilities which might weigh in favor of a pollut-
ing industry which is "natural" in that particular area or
location.r20

Strict liability actions are probably the easiest for plaintiffs
to bring since liability is assumed and courts are more likely to
be sympathetic to an innocent plaintiff's injuries.l2t Courts tend
to construe the facts in favor of the injured plaintitr especially

ll7. Colin Scott Cole Fulton, Eazardous Wastes Third-Pany Compensation for
Contingencies Arising from Inactive and Abandoned Eazardous Waste Disponl Sites, 33
S.C. L. Rev. 543, 563 (1982). Yet, at least one court has held that disposal ofhazardous
waste is not necessarily ultrahazardous since safe disposal methods exist. Fox v. McCoy,
2lEnv'tRep. Cas. (BNA) 1945, lg47 (D. Pa. 1984).

ll8. REsrATEuexr (SrcoNo) or Tonrs, g 520 (1977).
ll9. I L.R.-Ex.265,279 (1866). The House of Lords narrowed this holding

somewhat to apply strict liability only if the usage of the land was a "non-natural use."
L.R. 3 H.L. 330, 339 (1868).

l2O. See Fritz v. DuPont, 75 A.zd 256,261 (Del. 1950) (holding that the mere use of
chlorine gas at plant was not unusual and not "dangerous per se in the light ofrecognized
industrial use").

l2l. Damage remedies are similar to those available in a negligence action.
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122. JonNsoN & Ware, supru tote 97, at 3-28 nn.209-10.
123. IT Corp. ". Solano County Bd. of Supervi*rs, 222 Cul. App. 3d 1629, 1639

(199O) reh'g granted,799 P.2d 1232 (1990). The court found that site closure directly
atrects statewide caprcity of hazardous waste facilitics, and that site closure not only
subtracts from the rtate's capacity for hazardous waste disposal, but also impacts the
capacity of other lrgardous waste facilities when contaminated material removed from
closed sit€s is disporcd of at theee facilities. /d.

124. Sharon Stecl Corp. v. Fairmont, 334 S.E.2d 516 (W.Va' 1985).

125. See JerFErsoN PARIss, LA, Coupnr,ueNsrvp ZoNIxc OrolxaNcn,
$ xvI(K)(I5) (amcoded l99l).

tzl

when that party was involuntarily exposed to a high degree of
risk, as in the case of hazardous waste erposure, as opposed to a
person who voluntarily uses a manufacturer's product.t22

C. Actions to Ensure Proper Cleanup of a Closed Toxic Waste

Dump

Some corrmentators believe that a state cannot carry out an
effective progrem, which will assure that the capacity of the
state's hazardous waste facilities is adequate to handle the sup-
ply of hazardous waste that needs to be disposed of, without cen-
ItuUV controlling both the manner and extent of closure of
existing sites.r23 Following this theory, ililY states expltgttly
preempt local governments from controling the cleanup of haz-
ardouJ waste sites.

Where not preempted, local governments have the ability to
protect the health and safety of their citizens, as well as to insure
ihe economic integrity of the area, as an exercise of their police
powers. A West Virginia ordinance that declared the permanent
disposal of hazrrdous w:rste to be a public nuisance and gave the
city the power to abate public nuisances, was judicially upheld as

a reasonable approach to risks presented by harardous w:Nte
facilities that are potentially hazardous to human health and the
environment.rr

Local govGrotrr€nts should use their police powers to shift
the burden of hazardous waste identification, remediation, and
cleanup to the private sector. One way local governments can
do this is by requiring the posting of a substantial cash bond,
issued by a corporate strrety, as a me,ans of ensuring that the
owner/operator of the hazardous waste facility will comply with
the terms of the permit and of any applicable ordinances. This
bond should also hold the local govemment harmless from any
expense or liability incurred as a result of the operation of the
facility.t25 In addition, local governments should require that
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facilities maintain sufficient liability insurance for claims arising
out of injury to persons or property due to the operation of the
facility.t26

The use of superlien ordinances and pre-sale property com-
pliance reports to identify potential hazardous waste sites and to
compel hazardous waste cleanups should also be encouraged.t2T
A "superlien" grants the state or local government a lien on cer-
tain property to ensure repayment of funds utilized by the gov-
ernmental entity for environmental cleanup. In many cases, the
lien can extend to all property of the person or entity liened in
the state, not just the contaminated property. Some laws pro-
vide the supeilien with priority ovei other debts incurred-, or
liens granted prior to the time the government obtained its
superlien.r2s

III. RrcHrs ANo RBurEDrEs Ar THe Srere Lever
A. Actions To Prevent the Establishment of a Toxic Waste

Dump

l. State Permitting and Siting of Hazardous Waste Dumps

The siting of TSD facilities is becoming increasingly regu-
lated by states. Mississippi, for example, has added "buffer
zone" siting provisions to its TSD regulations.r2e Wisconsin
restricts hazardous waste facility siting in floodplains, wetlands,
and endangered species habitat.t3o Other states, through statutes
and regulations, provide specific procedures and criteria for sit-
ing decisions.t3t

One feature of some state environmental permitting of new
hazardous waste TSD facilities is its division into two stages: the
"permit to construct" stage, and the "permit to operate"
stage.r32 Under the bifurcated system, the responsible state

126. Id. $ XVII(KXI6). These requirements shall be in addition to any state or
federal financial responsibility requirements. Id. (K)(17). Such requirernents help to
guarantee that an injured resident or the local government will not be faced with an
insolvent owner or operator.

127. Gramling & Earl, supru rnota 8, at 686. Local governments should also impose
nonrefundable fees to finance oversight and enforcement of permitted facilities.

128. Id
129. M$s. HAzARDous Wesrc MlNlcuranNr RecurnrroNs $ 26a.18(c) (1986).
130. WH. ADMTN. Conn g 181.42(2) (1989).
131. See, e.9., Iou ApurN. Cooe, div. 567, tit. XI, ch. 151 (1988).
132. KeN. SrAr. ANN. g 65-3433(b) (1990); Ouro Rsv. CooB ANx. $ 3734.05

(AXl>(2) (1989); S.C. coDE ANN. $$48-l-100, ll0 (1988); Ve. Cooe Amr. gg62.l-
44.18:2,62.1-4/'.19 (1988); Mss. Recure,rroNs g 270.20(f) (1986).
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agency reviews the proposed construction plan! and ordinarilyapproves th construction permit with such-conoitions ana rimi-tations deerred necessary 
^for 

.onirorrmental protectioi. 
*AT;;

lF fl"tl-rtv is constructed, tt e uC""rv determines whether or notthis facilirv will operate as pranrieo;.{tdffii ir,. #ri.ip"rraenvironmental side-effec6.i* 4g1", this aeterm"iouiiJ' i, made,the operatior permit is granted.
Since tle review at the construction permit stage is nor-mally more extensive, citizens .rtouia ro"o, irr"iil""J?"*.iil,this stage.'r once a facility i;;;;trr"ted, it is much more diffi.cult, for monetary aqa poilticut-..u*or, to convince #;#;that the facitity slodd 

""ir*ii"" it permit.

2. Preemption Revisited

. StSte lawmakers who enact raws that conflict with federal
ll*: r$ prreemption. unoer 

-tir'supt".ri""v'crirJ. 
of theunited states c.onstitutior, f.a"r"t law governi oner *rrii"rirgstate law.r35 state r,aw.can.be pr"._ftr?-i" *J"i t#* ways:by express onflict, by implicatil;;; by operation of the Com-merce claur. -J -r-+-'-vr. vr e4v vvrlr-

a" Express preemption

Federal statutes 
Tay.explessly preempt a state or localordinance. For exampre, the iiu""iadur uut"riat rrunsporta-

,**l:xprcstv-preempts state rr r.""r i.g.r""J"r #itirh arernconsrstent with the federal regulatory scheme.r36 wn""l rlleral statute rmambiguourty pirJtuJo 
".1"in 

types of state regis-lation, a court need-not go rurtr,"rirt- trr" ri"i,it"rviuo!*g" rodetermine whether a stite statute is preempted.r3T

.l
I

133. SsrMr I MaNesrrn. szrro r,.
r34. RCRA trc(}- a"*)'!up!o 

note 94' $ 8'o3t2ltal' .
usisted,, in the imnr*--.:l,r^:Tl llbt..p*-t"1ry!on be ..provided for, en6uragedand assisted" in tbc imprernentat,g or;r fu:;i;Ed'b; "ilHf iij;r?fitrfrU.S.C. $ 6974 (emghesii added). fft"r"fo.l*i.J rfroold adopt provisions that maximizethe public's involvcocnt in siting decis-ions' Gil, supra note rT, at l il n.gg.135' "This costitution, and the laws of thl-united states which sha' # maae inpursuance thereof; nd all treaties made, or *u"r, -rr.riu" *.a", il;;;ffih.rity of theunited states, sha'be the supreme law ofthe tano; ana the Judges in every state shalr bebound therebv, anyhing it tn" conriii;;#;; i"*, of any state to the contrarynotmthstanding." U.S. CoNsr. art. VI, cl. 2.rJo. tlazaxdou. Material Transportation Act,49 U.S.C. $ lg0l.137' Exxon corp. v. nunt, +-zs'u.!. ;;'ii;b;) <r,Jaire,'r,"i'cBRCLA,s g'a(c)preempted two of thc rix ourposes for which N"ii"r*yt spin compensation and c.ontror

*T:#tfrTiff"rf fouiotherpurpo;;';;;-ati,.*op"'oraER;il;;;;;
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When an express preemption claim is not clear from the

face of the statute,';;;;;il ort9" perform a careful analysis

of statutory construction, congressiottut pt1tp9t"' Sttd'lt^gttlative
history to come * 

" """"i*ioi. '.n" 
couft'Jfunction is to deter-

mine whethc pr".liii"" "i-tag 
laws on the same subject mat-

;;;;h;iegishfi;ilt."t of the federal statute. r38

In the realm of ita"'ut hazardols waste regulation' RCRA

and CERCLA contain expres! provrsions governing preemption

oittut" laws. Section 6929 of RCRA states'

Upon the etrective date of regulations under this subchapter no

state or politicarJuidivirio"-*uv impose any requirements less

il;g;J;n* those autfrorized undir this subchapter respect-

ing the ."ro" to"Ititt ut go""*"d by these regulations

Nothing i" tttit'i"-U"ttupt-tt gfraff p tonstrued to prohibit any

state or politi"J-;;eini.io" thereof from imposing any

;A;;;d;, ioJ"aittgirtosg for 
site selection' which are more

stringent tn* t[ott ifipose$ !v such rezulations' Nothing in

this chaptet tot-il-u"v 
"*q"i':9opte? 

under this chapter)

shall be 
"orr.r*Jtl';t;--:ibit 

an1 Sgti from requiring that the

State be p-niaJ*itt u *nt giqcn manifest used in connec-

tion with t -*i'o", *^i. '"ifti"ft is senerated within the State

or transported to a treatment' storagJor disposal facility within

that State.l3e

From a plain reading of this ltalute' it is clear that state laws

which are more #fi; itran reaelJuoo will notbe preempted.

only thos. ru*r 
-*ii"r, 

require less than the federal statute

*oota be exPresslY PreemPted'
cERcLAhasasectionaddressingtheissueofpreemption

which states th"f$thi"titt tt ir chaiter shall be construed or

interpreted u. pr."t'ipii"g"1ny State from imposing additional

liability o, ,"qorr"n ""t' 
iith t"tp"tt to the release of hazardous

substances *ithi" ;;;h 
-Siutt""*^ 

9ERCLA's preemption clause

does not speak i";;;t;i state- laws whictr-ar€ more or less

stringent. fnsteaa,- it-lPeaks of^state laws which are more

comprehensin.. 
*dgiciA 

specincaily allows states to enact

lawswhichimposeadditionalliabilityofrelease.response
requirements.rat

Since preemption has been addressed in both CERCLA and

Cranberry Hill Corp. "' 
stffiJzs FJupp' 628' 632 (N'D'N'Y' 1986)'

138.

139.

140.

141.

42 U.S.C. $ 6929.

Id. $ e61a(d.
rd. $ 9658.
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RCRA, a judicial inquiry into the preemption of state law is
made substantially easier.la2 ln a preemption challenge under
RCRA, preonption will only be found if a state law is in conflict
with the substance of the federal statutes because it is less strin-
gent than the federal law or regulations.la3 States whose statutes
are more rtringent than RCRA will not be found to be
preempted.t{

b. Preemption by Implication

In Ray v. Atlantic Richfield Co., the United States Supreme
Court set forth a two-part test to determine whether a state or
local law ha been impliedly preempted by federal law.ra5 Pre-
emption by implication occurs if compliance with both federal
and state or local law is impossible,t* or if the local or state law
would impdc Congress' objectives.laT tJnder both approaches,
judges must determine the congressional objective and decide
whether thc state law impedes accomplishing this objective.
Determinatbn of whether or not a state law interferes with fed-
eral policy objectives must be done on a case-by-case basis, and
therefore no generalized rules concerning implied preemption
are feasible.r*

c. Preemption by the Commerce Clause

The Cmmerce Clause has been held to invalidate any state
law that errcumbers free commerce between states unless the
state interest is sufficiently justified.t4e This holds true even in
the absence of otherwise preemptive federal legislation.tso

142. Audrey J. Anderson, Corporate Life After Death: CERCIaI Preemption of State
Corporate Dissobtbn Law, 88 MrcH. L. Rsv. l3l, llt0 (1989).

r43. 42 U.S.C. $ 6929.
14,r''. Id.
r4s. 43s u.s. 151 (1978).
146. Id. at 158; Florida Lime and Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142-

43 (re63).
147. 435 U.S. at 158 (citing }Iinfs v. Davidowitz, 312 u.s. 52, 67 (1941)).
148. Many dher federal laws have been the subject of preemption claims. See, ag.,

California Coastd Comm'n v. Granite Rock Co., 4tO U.S. 572 (1987> (NFMA); Chevron
U.S.A., Inc. v. Ilrsrmond,726 F.2d 483, 499 (9th Cir. 1984) (Coast Guard regulations)
Man Hing Ivory Imports v. Deukmejian,TO2F.UT@,7U (9th Cir. 1983) (Endangered
Species Act). Thc jurisprudence of these cases can be utilized in situations concerning
hazardous waste regulations since the same preemption jurisprudence applies for all federal
laws.

149. U.S. Coxsr. art. I $ 8, cl.3; see Raymond Motor Transp., [nc. v. Rice, 434 U.S.
429 (1978').

150. "Wheo legislating in areas of legitimate @ncern, such as environmental

t25
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The Commerce Clause works to prevent "[s]tates from
erecting barriers to the free flow of interstate commerce."rsr
Courts must "weigh the state regulatory concerns against the
burden imposed on the course of interstate commerce."r'2 Three
general approaches have been identified for determining whether
a state law is valid under the Commerce Clause. The following
state laws are likely to be preempted by the Commerce Clause:
(l) State actions that purposefully or arbitrarily discriminate
against interstate commerce or undermine uniformity in areas of
particular federal importance, (2) state legislation not containing
a peculiarly strong state interest in the interference with inter-
state commerce, and (3) state laws where the incidental burden
on interstate commerce is clearly excessive in relation to the
local benefits.153

Commerce Clause challenges most often present themselves
in cases challenging state laws which attempt to ban or limit the
import of out-of-state wastes. ln City of Philadelphia v. New
Jersey, the court held that while a New Jersey statute prohibit-
ing the importation of most "solid or liquid waste which
originated or was collected outside the territorial limits of the
state" was not preempted by federal legislation, it violated the
Commerce Clause.l5a The court found that New Jersey's law
blocked the importation of wastes solely as a means of slowing
the flow of refuse into that state's remaining landfill sites and
that this legislative effort was clearly impermissable under the
Commerce Clause.rss

This judicial animosity toward protectionist legislation has

been maintained through the years. In Brown-Ferris, fnc. v.

Anne Arundel County, Maryland, a county ordinance was invali-
dated as being in violation of the Commerce Clause.r56 The
court held that the ordinance, which absolutely prohibited dis-
posal in the county of hazardous wastes not originating in that
county as well as prohibiting transportation of any such waste

protection and resource conservation, States are nonetheless limited by the Commerce

Clause." Minnesota v. Clover Leaf Creamery Co.,49 U'S' 456, 471 (1981).

l5l. Raymond Motor Transp.,434 U.S. at 440.

152. Direct Automobile Imports Ass'n v. Townsley, 804 F.2d 1408, 1416 (5th Cir.
r986).

153. See SeluI & MANASTER, supra note 94, $ 5.Ot[5] (citing Norfolk Southern

Corp. v. Oberly, 822F.2d 388, 399 (3d Cir. 1987)).

r54. 437 U.S.617, 62r (1978).

155. Id. at 629.
156. 438 A.2d269,272 (Md; 1981).
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tlr.ough the county, w&s void as discriminating against articles
of interstate commerce.

Other cascs involving the transport of wastes have explored
the validity of reciprocity requirements,r5T quarantines,rss even'
handed prohibitions,rse and other means of restricting the flow
of out-of-state wastes.ro Most cases derive the answer to the
question of whether a state law is invalidated under the Com'
merce Clause by use of a balancing test. In the balancing test,
the state's legitimate interest in passing the legislation is bal-
anced against the burden that would be placed on interstate
commerce by this state law. If the burden on interstate com-
merce is "retrrtively minor," the state law may be judicially
upheld.t6t

B. Actions Awilable Against an Existing Toxic Waste Dump

t. State Regulation

The Resource Conservation and Recovery Act forces states
to choose between the enactment of a qualified state program to
administer fedcral standards, or federal preemption of hazardous
waste management.l62 Most states have elected to adopt state
regulatory programs which track RCRA very closely.r63 State
hazardous wrste regulations are often referred to as "state
RCRA regulations." In many states, the federal RCRA regula.
tions are expressly incorporated by reference as components of

157. See Hardrge v. Atkins, 582 F.2d 1264 (10th Cir 1978), af'd on reh'g 619 F.2d
871 (l0th Cir. 19fl1) (mandatory reciprocity requirement was a form of protectionism
invalid under the Cormerce Clause).

158. See t ulhna v. GSX Land Treatment, Inc., No. 38001, l8th f.D.C. (Nov. 13,

1989) (allowing a successful blockade of the importatior of sewage sludge by the state of
Louisiana oa the grounds that it posed an immediate threat of harm to the public).

159. See Al-Turi Landfill, Inc. v. Town of Gqhen, 556 F. Supp. 231 (S.D.N.Y.
l98l), af'd, 697 F.U 287 (2d Cir. 1982) (holding that town's interest in limiting the
acreage of landfills was substantiat enough to justiS the incidental burdens placed on
interstate commercc).

160. For an ercellent study on the ramifications of the Commerce Clause on state
hazardous waste inportation laws, see OrtvBn A. HoucK & RoBERT R. KuBHr.r, A
Reponr oN LBcnL OrrtoNs ro ADDRESs rne luponrerloN oF Sor-Io Wasrrs rNro
LoursreNe 106 (1990).

16l. Minnesote v. Clover Leaf Creamery Co., 449 U.S. 456, 472-74 (1981).

162. 42 U.S.C. $ 6947 (sets forth requirements for federal approval of state plans).

163. This clor tracking of federal law requirements is necessary for a state to receive
RCRA permitting ruthority. Snrut & M,lNisrsn, supra note 9a, $ 8.02[3][c], at 8-18.

Prior to RCRA, only California, Illinois, Minnesota, New York, and Oregon had
comprehensive stralcgies for regulating hazardous waste. Gergits, supra note 17, at 110

n.78.
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the state's own prograrn. For example, Mississippi's Hazardous
Waste Management Regulations almost exactly duphcate the
federal regulations.ts Other states, such as Oklahoma and Ore-
gon, adopted the federal regulations but reserved the power to
include additional, more stringent standards and procedures.r65

2. Tort Remedies

Many federal environmental laws, including RCRA,
expressly declare an intention not to preempt common law tort
actions. The following provision of RCRA evidences such an
intent:

Nothing in this section shall restrict any right which any per-
son (or class of persons) may have under any statute or com-
mon law to seek enforcement of any standard or requirement
relating to the management of solid waste or hazardous waste,
or to seek any other relief (including relief against the Adminis-
trator or a State Agency).r6

The same tort remedies available on the local level are
available on the state level unless restricted by statute. In negli-
gence, noncompliance with regulatory standards has been found
to constitute "negligence per se" in the realm of air and water
pollution.t6T Therefore, if a citizen can determine that an adja-
cent or nearby property contains ahazardots waste facility that
has been operating in violation of state law, the citizen may be
able to prove negligence per se.r68

164. MIss. HAzARDous WA$IE MINecBMeNT ReculerroNs, $$ 124, 2@-7O,
165, See, e.g., OxLa. Rules exp Rncurarroxs ron IxpusrnrAl WAsrE

MeuceIrarNr, ch. 2, $ 2,10; Snlrur & MaNlsren, supm note 94, $ 8.02[3][C]. Under
RCRA, states cannot enact statutes less stringent than federal law, but they may enact laws
which are more stringent. 42 U.S.C. $ 6929.

166. 42 U.S.C. $ 6972(f); see also EDF v. Lamphier, 714 F.2d 331, 337 (4th Cir.
1983) (rejecting preemption contention); Neal v. Darby, 318 S.E.2d 18 (S.C. App. 198a)
(defendant chemical company conceded RCRA does not preempt an action based on state
nuisance law).

167. Stachniewicz v. Mar-Cam Corp., 488 P.2d 436 (Or. l97l). A violation of a
statute or regulation constitutes negligence as a matter of law when a violation results in
injury to a member ofthe class ofpersons intended to be protected by the law and when the
harm is of the kind which the statute was enacted to prevent. Id. at 438. Each violation
must be analyzed to see whether it falls under the definition of negligence per se.

168. The designation as negligence "per se" establishes a proof of duty and breach.
The plaintiff must still prove causation and damages. PRossER, supra note ll0, at 22U47.
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C. Actions to Ensure Proper Cleanup of a Closed Toxic Waste

Dump

l. State Cleanup and Superfund Statutes

By 1986, thirty-nine states had enacted legislation which
supplehented the federal efort to clean up hazardorrs YTt sttq
un-aer CERCLA.T6e States refied heavily upon CERCLA, and

its National contingency Plan, when formulating their haz.ard-

ous waste sitc cleanup regulations.uo Generally, these laws obli-
gate private parties tb undertake site cleanup eforts, if t!9V ary
iesponsible for past waste disposal activities and effects. If such
pnrti". cannot be determined or do not act, then the state can act

io effectuate the cleanup. To pay for the costs of clear.rup, the

state may uF money made available either under specific legisla-

tive appiopriations, through a state "superfund," or by calling in
a "stiperlien."rtr Although private cost recovery actions are

generilly not allowed under state "superfgnd" laws, some states

do have such provisions.rT2

Some states' cleanup legislation cncourages private enforce-
ment through citizen suit provisions which authorize enforce-
ment litigation by private citizens.rT3 Citizens can utilize these

provisioris to ensuri proper closure and cleanup of a local toxic
waste dump.

169. Mary T. Koelbel, The Impact of state 'superlien" statutes on Real Estate

Tmnsactiotts,5 Ye. J. Ner. Rrsouncns L. 297 n.l (1986).

l7o. cERcLA provides that "nothing in this chapter shall be construed or

ilterpreted as pranpting any State from imposing rny additional liability or requirements

with respect io the release of hazardous substances within such State." 42 U.S'C.

$ e6la(a).

171. Eteven $ates have enacted superlien statutes. These states include: Connecticut

(Coxx. Gex. Srer. $22a-45?.a (1987)i Maine (Mr. Rev. Srar. ANN., tit. 38, $ 13712

ifS90)); Marylard (MD. C6DE ANN. EN g ?-266OX5X1) (1983)); Massachusetts (Mess.

de*. ilws Axx. ch. 2lE, $$ l-13 (1990)); New Hampshire (N.H. RBv. Srar' Axx'
$$ 147-B:lGb (1990)); New Jemey (N.J. Rrv. Star. $ 58.10 23.llF(0 (1990))i 9!!9
iOnro nrv. Cos AxN. 53734.22 (1990)); Oregon (On. Rev. Srn'r 0 46f,.2fi5 (1989);

ithod" I.l"nd (1.1. Grx. Lews g z3-lg.l-17.1 (1989)); Tennessee (TgNN. Cope ANx.

$68-46-209 (1933)); and Texas (Inx' ANN. CoDE, tit.5, $361.194 (1986))'. Marcv S'

c.ohen, Hazardxs waste: A Threat to the Lender\ Environment, 19 ucc L.J. 99, ll5
(1e86).

172. See Mess. Gex. Lews ANN. ch. 21E, $ 4; Tex. AuN. Ctv. SrAT' art' 477-7,

$ 11(b).

173. See, eg., IoeHo Sret. ANN. $ 260.430 (1986); W.Ve Copn Aux' $ 20-5E 18

(1966); La. REv- SrAr. AxN. 30:2026 (1991); Mess. GEN. LAws AltN., ch' 21E $ 4'
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2. The Availability of Citizen Actions Against Toxic
Polluters

As enforcement joins legislation as a tool for improving
environmental quality, new sources of funds, vigilance, and itriti-
ative are critically needed.rTa Bringing individual citizens and
citizen groups into the enforcement arena will help to provide
some missing factors in the existing enforcement schemes. Four
ways exist to provide incentives for citizen action to enforce stat-
utes: Intervention provisions, cl,ttizen suit provisions, informer
rewards, and qui tam laws.r7s

a- Intemention into State Actions

Many states have intervention or citizen suit provisions
which allow citizens to participate in the enforcement of state
hazardous waste laws.r76 Pennsylvania's Solid Waste Manage-
ment Act contains both provisions.lTT Citizens concerned with
the adequacy of state enforcement actions can intervene to
ensure that the concerns of the local citizens are judicially recog-
nized. By intervening, citizens can have an effect on the judicial
decisionmaking process.

b. Citizen Suits

Since the first legislative provision for citizen suits was

174. Phillip M. Hocker, who is Qui ram?/Privatizing Environmental Enforcement in
PnocrepNcs oF THE FIRsr INTERNATIoNAL Syuposruu ox Orr axo Gns
Expronarrox AND PRoDUcrroN wlsrr MANAGEMENT pRAcrrcEs logl (1990).
Funding of government agencies at all levels is inadequate to properly enforce
environmental statutes, including those that regulate hazardous wastes. In addition, a
significant risk exists that government regulatory personnel will be "captured" by the
regulated industries. The accepted pattern ofdependence upon state agencies, rather than
federal, for primary enforcement under many laws increases the vulnerability ofthe process
and decreases citizen faith in the enforcement capabilities of the state. An appropriate
addition to the regulatory enforcement scheme would be to incorporate or broaden citizen
lawsuit provisions. These additions would help to ofset, though not eliminate, the
problems of serious underfunding and understafrng of the state agencies that regulate
hazardous waste activities. Id.

175. Id. at 1083.
176. See e.g., MrcH. Coup. Lews g ffi.Z4ZS (1990); 35 pe. CoNs. Srer. g 6018.615

(1e88).
177. The intervention provision reads as follows: ..Any citizen of this

commonwealth having an interest which is or may be adversely afected shall have the
right on his own behalf, without posting bond, to intervene in any action brought pursuant
to lthis] section . . . ." 53 Pa. coNs. sra,r. g 4000.1710. The citizen suit provision allows
for citizen enforcement against alleged violators in front of the Environmental Hearing
Board, and awards citizens the costs of litigation plus attorneys fees whenever the Board
deems such award appropriate. 53 Pe. CoNs. Srer. $,f0O0.l7ll.



included in setion 3O[ of the Clean Air Act in 1970,178 many
environmental statutes have included crtizen suit provisions

which allow individuals or citizens groups to litigate.rTe How-
ever, due to tbc cost and time involved, the ability to file eltr7,3",rr

suits alone is not adequate inducement for significant privale
party effort in cnvironmental enforcement. The ability to q.t"l.y
iecover costs rnd/or attorneys' fees from a successful action is
insufficient to encourage significant numbers of citizen suits, yet,

this is the only financial incentive offercd under most citizen suit
provisions r8o-Therefore, it is no surprise that the grcat majority
bf citizen suitr have been brought, not by private citizens, but by
nonprofit orguizations, which are funded by gra-nts and dona-
tions and no:t dependant on the suits for income.rEr

In addition to the prohibitive coots, citizens' access to the
courts has reccntly been reduced by the United States Supreme
Court in Gvuttniy of Smithfield i. Cheasapeake Bay Fourydg'
tion.ts2 The Court held that the cessation of the statutory viola-
tion by the dcfendant during the sixtyday notice period,- wtrich
is required to be given by the citizen to the prospectivg {gfendant
and lhe appropriate agency before commencing a civ!! action,
prevented suit-since the "interest of the citizen-plaintitr is pri-
marily forwrdJooking."rs3 Thus, a citizen-enforcer faces the
risk of investing time and money to investigate a violation and
ji.puir to filc 

-suit, only to be ioreclosed ito- t."oveqng.-the
iosls of litigdion by a timely shutdown by the offending f*iltty:
This is traraly an inceniive system for private environmental
enforcement.rr

It has bcn argued that a violating company which remedies

the violation within the sixty-day warning period should be pro-
tected from receiving a penalty as a matter of equity.l8s Yet,
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t78. 42 U.S.C. $ 7604.

179. See, e.s, 16 U.S.C. $ l54o (198S); 30 U.S.C. $ 1270 (1988); 42 U'S'C' $ 300

(re88).
180. Hocker, tupm notg 174, at 1084.

l8l. Id.; Bruc J. Terirs, Environrnentalists'Citizen Suits, Envtl. L. Rep' @nwl' L
Inst.) 10254 (July l9S7).

f!3: ii|^Y; 
4e (re87)

184. Hocker, tupm note 174, at 1085.

185. Hocker rctes that while there may have boen justice in this theory at an earlier

time, environmedd violations today are often tbc result of a conscious evasion of
regulation by the violator until caught. Hocker anal'ogizes that "someone who is pulled

onlr for speeding would hardly argue that he was cxempt from ticketing because, at the

moment the ofrcer was checking his registration, his car had stopped." Id
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beyond the questions of equity and fairness, the value of the
sixty-day notice provision needs to be judged as it afects an
entire regulatory system. Ifjudicially maintained, the Gwaltney
view will chill, or at least discourage, the use of citizen enforce-
ment mechanisms, and further narrow the already inadequate
citizen enforcement path. 186

c. Informer Rewards

Many states, as well as the federal government, have incor-
porated informer rewards into their statutes.rsT New Jersey has
a system which rewards people whose reports of illegal polluting
activities result in civil or criminal penalties against the pol-
luters.rs8 Tipsters who report violations of statelnvironmental
statutes receive the greater of ten percent of the civil penalty
collected or two hundred fifty dollars. Information leading to a
criminal conviction results in a reward of one-half of any fine
collected.l8e

Citizen informer rewards provide a monetary impetus for
citizens to get involved in environmental enforcement. Informer
reward statutes also aid the state in the following three ways: (1)
By rewarding its citizens for turning in violators of environmen-
tal statutes, (2) by discouraging people from being lax with or
from violating environmental regulations due to the increased
number of eyes potentially watching them, and (3) by aiding in
the protection of citizens, public health, and the environment
from the deleterious effects of hazardous waste pollution.leo

186. Id To remedy the Gwaltney problem, as well as other citizen litigation
problems, Hocker suggests that citizens encourage Congress to adopt a Comprehensive
Citizen Environmental Enforcement Act which would: l) provide for citizen enforcement
ofall environmental statutes; 2) establish a general right to file qui tam actions to eaforce
any environmental statute where citizen suit provisions now exist; 3) eliminate the
Gwaltney problem of polluters who evade prosecution by ceasing their discharges during
the 6Gday window of opportunity after a notice of intent to sue is filed by citizens; 4)
ensure that "standing" challanges, in which environmentalists must demonstrate that they
have been directly injured before suit can be brought, no longer work to prevent judicial
scrutiny of environmental ofenses; and 5) require that all state programs certified under
federal environmental statut€s include similar provisions. Id at 1086.

187. The Superfund Amendments and Reauthorization Act of 1986 (SARA)
authorizes awards of up to $10,000 to informers whose information leads to arrest and
conviction for criminal violators of CERCLA. 42 U.S.C. $ 9609(d). See also R.ivers and
Harbors Act, 33 U.S.C. $ 4ll (1988{one half of the fines recovered go to the informer).

188. N.J. Srer. ANN. 13:lE-9.2 (1989).
r89. rd.
190. While informer rewards can be used as one avenue of environmental

enforcement, they depend on the prosecutorial resources of government to be effective.



d. Qui Tam Actions

The Latin phrase qui tam refers to legal actions brought by
private partier under a statute which establishes penalties f9r the
iommission or omission of certain acts, and which provides for
sharing of repovered penalties between the private action initia-
tor anl the governm^ent.lel The citizen-plaintitr in a qui tam
action "sues es well for the state as for himself."rez "la qui.tam
actions . . . society makes individuals the representatives of the
public for the purpose of enforcing a policy explicitly formulated
Ly legislation.i'res-

Specific rtatutory authorization is necessary fot-qui tam
actions, and such expticit authorization is rare. The First
United Stater Congress enacted a number of qui tam statutq,
presumably in an effort to enlist citizrlrr action while the execu-
iive powers *rcre undeveloped, but thcse provisions have largely
beerrrepealed or supplanted.rs+ Qui tam actiornq such as those

authorized by the False Claims Act of 1986,re5 alloy for treible

damages and a citizen reward of between fifteen and twenty-five
perceit of th total penalty recovered.re6 A similar provigroo
inserted into environmental statutes might encourage citrzeo
enforcement by individuals, and by both public interest and for-
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EPA and state ar:ncies are already aware of many violrrtions tlat they chooce not to
pursue for budgetsy or policy reasons. Those issuesrre part of the problem, and reliance

bn informer rewardr does notling to address tlem. Hocker, supra 
'note 

174, at 1083.

l9l' Brlcrt Litw Drc,I.Ioxlnv 1126 (5th Ed' lgTg)' Qf i tam actio s provide a

dual enforcernent rcbe,me where both private citizens and public ofrcials are permitted to
r€pres€nt the Unitad States in litigation to enforce st tutory mandates.

192. Id. Tb tcrm "qui tam" is short fot "qui tam pro domino rege quom pnl se

impw sequinr" thich means "who brings the actim as well for the king as for himself."

B"ao Ca-iot"r, Tb Constitutionality of Qui Tam Actions, gg YAI.E L.J.341,350 (1989).

193. Pfiebe I Sons v. United states, 332 U.S. ,t07, 418 (1947) (Frankfurter, J,

dissenting). Inter6! in the suit 66mes not from the injury but from the statutory boutfy
ofrered for succedlrl procecution. Caminkec supm lrcrte 192, at 345.

194. Hocker, n Pm rrote 174 at 1086. Citizeng groups atternpted to imply a gui nm
action into the Ri$rs and Harbors Act. This attempt was ultimately unsuccessful. Sicffa

Club v. Andrus, 610 F.2d 581 (fth Cir. 1979), rev'd, 451U.S. 287 (1981) Golding no

implied rigbt of rtinn contained in the Act).
r95. 31 U.S.C. $$ 3729-3733 (1e88).

196. Camintc believes tl:rrt qui tam actions are constitutionally acceptable and

should withstand challanges under Articles II and III ofthe Constitution even though no

"injury in fact" "ry have occurred to the qui raz pleintitr Caminker, supm notF 192, xt
348. He cites Suprrme Court cases that have entertained suits alleging injurio that were

botlr public and irtrngible. see, e.g., Tennessee valhy Auth. v. Hill, 437 u.s. 153 (1978)

G"t"rbt in endanlcred species preeervation); Sierra Club v. Morton, 4O5 U.S. 727,734
(1972) (penonal mservation and aesthetic interests).
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profit law firms.le7

IV. Rrcnrs ANp ReN,rEDrEs Ar TnB NarroNar Lsver
A. Actions To Prevent the Establishment of a Toxic ll/aste

Dump

1. Permitting Hazardous Waste Facilities under RCRA

RCRA requires any person who owns or operates, or pro-
poses to own or operate, a hazardous waste TSD facility to
obtain an operating permit.te8 Permits are required for all treat-
ment, storage, or disposal of hazardous wastes.ree Recognizing
the mammoth nature of the task of reviewing all existing and
proposed treatment, storage and disposal facilities, Congress
authorized a two-part approach to the permitting of these facili-
ties.2@ Because of the time and labor required by EPA to check
all facilities, Congress provided for "interim status" (Part A)
approval to continue operation pending final disposition of their
RCRA permit application.2ot

Before issuing a final (Part B) permit to any owner or oper-
ator of a TSD facility, EPA must hold a public hearing and
receive written comments if the Administrator receives written
notice of opposition to the issuance of the permit.2o2 The
Administrator must then decide whether or not to issue the
permit.

Citizens may participate in the permitting process by specif-
ically writing to oppose the issuance of a particular permit, or by

197. Debate has raged in federal district and circuit courts over whether $ 413 ofthe
Rivers and Harbors Act has an implied qzi tam action. A few courts have held that citizen
qui tam actions are available if not used to enforce criminal penalties of the Act. Sierra
Club v. Andrus, 610 F.2d 581 (9th Cir. 1979); River v. Richmond Metro Auth., 359 F.
Supp. 61 1 @.D. Va. 1973). But see National Sea Clammers v. City of New york, 616 F.2d
1222, 1232 (3d Cir. 1980); Anderson v. Norfolk & Western Ry., 349 F. Supp. l2l, lZ2
(W.D. Va. 1972) (holding that the Act precludes criminal qai tam actions).

r98. 42 U.S.C. g 6925.
t99. rd.
200. Section 3004 of RCRA requires EPA to establish performance standards for

owner/operators ofTSD facilities, with appropriate regulatory distinctions made between
new and existing facilities. 42 u.s.c. $ 692a(a). The regulations are to address a variety of
matters including recordkeeping, reporting, monitoring, compliance with manifest system,
operating methods, facility design, contingency planning, operstor training, and financial
responsibilitv. 42 u.s.c. $ 692a(a)(l) - (6); ao c.F.R. g 2g (t990). section 3005 requires
all new and existing TSD facilities to obtain EPA permits on the basis of compliance with
$ 3004 standards. 42 U.S.C. g 6925.

2or. 42 U.S.c. g 6925(e).
202. rd $ 6e74OX2).
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,03Jr", .8- Sr"," .f Alabama ex rel siqelman v' EPA, gll F'2d.499 (llth Cir'

1990) (discudng four citizens' organizations' lppeal of an EPA decision to issue a

hazardous wdc managemeNrt facility permit un&r RCRA)'
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submitting general written comments. These comments become

;"rt ;ith; iecord which is relied upon by the Administrator in
'the permit decisionmaking process. The submission of com-

menis by citizens preserveJthe arguments opposing the issuance

"f" nC'nA permit. These arguments can then be useq t9 
"hf-i""g" ttri Administrator's issiance of a RCRA permit despite

the letters of opposition.2o3
citizeas may also participate by attending public learilcs

or meetingp which relate to the issuance or modrlica6on oI a
RCRA peimit.r* Citizens should get involved early to enslre
that their views are heard on the rocord prior to the time \"h9o

a."itiot * cr siting are made and finalized.-t Tht! 93{ be the

""iV "pp"J""itviot 
citizens to participate 9in93- tgRA limits

ci$h; iuits to Ln;oin the issuance of permits.e Howevef' as

stated above, citizlns may challenge a permit once it has b€e4

issued.

2. Citizen Participation Under Other Statutes

a. Natioml Environmental Policy Act

The National Environmental Policy Act (NEPA) requires

all agencics of the Federal Government to include in ev.ep r1c-

omniendation or report on major federal actions signifig*U.V

;tuting the qualitybf tn. human glvironment, a detailed envi-

,on*.niul imiact statement (EIS).'zo? The EIS must include the

.nniiott*cotti impacts, unavoidable adverse environmental
effects, and alternatives ofthe proposed action'

20/.. 40 C.F.R. $ 2s.2.
2os. Id. | 25.3(c).
t*. ;.N" oti* -"V be commenced, under RCRAIs iryrinen! aad substantial

endangerment rcction, by any person with regard to the slting of-a hqzardous_waste faeility

,ro, tJ restrain or enjoin ih. i*.o-"" oi a pcrmit for such a facility.l' 42 U.S'C'

$ 6972OX2XD). However, this language potentially permits review under other RCRA

sections i,"i6o, tn" "imminent and substantial endangerment" provision

2O7. Id. C 4332(2XCXi) - (v). Issuing a federal-permit for a 1ew T?Sitt?'jTll
qualify as u ..pt t"i".A'"itiri which would trigger the application of NE?A. NEPA

ii*t L comflicd with because RCRA contains no express provision that would be 9tt*"*
to be a ..funfoonal equivalent" of NEPA. Other federal environmental ll1_lnrain ruch

provisions. fu, e.g.,-n O"t"t Water Pollution Control {ct' 31 U'S'9: 
.9 

l37l(c)' However'

ih"r" rruy be ur implied EIS equivalent in the RCRA Part B permitting-qtryj1r-f!,7
functionally ,1srilario the EIS. State of Alabama ex rel, Siegelman v. E?A, 9ll F 2d 499

(llth Cir. i9t0) (noting that EPA is not required to prepare EIS in compliance with NEPA

before issuing permit under RCRA).
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When NEPA applies, federal agencies must make diligent
efforts to involve the public in preparing and implementing tleir
\Pl4 Otocedures.2os Agencies must also provide public notice
of NEPA-related hearings, and make available releiant environ-
mental documents so as to inforrr those persons who may be
interested or affected.2oe Additionally, agencies must also make
available for public inspection, all EISs, any comments received,
and underlying documentation.2ro citizens can and should sub-
mit comments on draft and final EISs which discuss hazardous
waste TSD facilities which plan to locate locally.

b. Other Federal Laws

other federal statutes may be triggered when a hazardous
waste TSD facility is proposed. For example, the clean water
Ac_! requires the issuance of a water permit for any discharge of
pollutants,2rr and for discharge of diedge and filf materiallnto
the navigable waters at specified dispoial sites.2r2 Before the
EPA Administrator may issue either type of permit, there must
!e an opportunity for a public hearing.2t3 citizens can attend
these hearings and submit written comhents concerning permit
issuance or denial.

Similarly, the Clean Air Act requires permits for the con-
struction and operation of new or modifieditationary air pollu-
tion sources.2ra citizens can cornment to EpA, or to a stati with
aullgrized permitting power,215 before an air permit is issued.
Additionally, citizens can bring a civil action against any person
who proposes to construct, or constructs, any new or moAineA
qajor pollution emitting facility without a permit or who is in
violation of any condition of such permit.2r6

208. 40 c.F.R. g 1506.6(a).

2o9. Id g 1506.6(b) and (c).

2ro. rd g 1506.6(0.

2rr. 33 U.s.c. g l3a2(aXl).
212. rd g l3aa(a). These types of permits wourd be required for any facility

proposed to be located in a wetland area.

2t3. Id. gg l3a2(a)(l) and 1344(a).

2r4. 42 U.S.C. g 7502(b)(6).

215, See, eg., Louisiana Environmental euality Regulations, LA. ADMTN. CoDE
33:50s(I)(2) (1e88).

2t6. 42 U.s.c. g 7604(aX3).
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B. Actiotts Available Against an F*isting Toxic waste Dump

1. Reguleting llazardous Waste Facilities under RCRA

& Federal Enforcement

RCRA is intended to control hazardous waste from "cradle

to gravi."rtt pgRA{ptimarv focus is on activg waste flcilities
tutf,.r than hidden environmental contamination, yet RCRA
can be used to require corrective action at facilities that are leak-

ing."tt Additionally, RCRA can be used to rgwire- corrrytive
action at waste management units that have been lgng 1Fn-
doned undcr a broad interpretation of the term "facility"'z'"

ncnl, provides the enforcement mechanism fo1{aerat
and state oquivalent programs.22o Violation of a fedcral law or
regulation d.il suUject the ofender to enforcement measures by

EFA, or the rtrt" agency which administers a federally-

approved rtate programl Enforcemcnt mlasura jr.rclu{3 compli-

airce orders, civit penatties, injunctions, fines and imprisonment.
As discusrcd below, citizen suits and imminent hazard authority
constitute the othertwo sources of cnforcement under RCRA.2zr

b. RCRI's Imrninent Hazard Prcvision

RCRA's imminent hazard provision authorizes the EPA
Administntor to bring suit to iedress the handling' gtorage'

treatment, transportati6n, and disposal of any solid or hazard-

o". *urti whicir may 'lresent an imminent and Substailtial
endangerment" to health- or the environmenlzzz 3611ry d6r6s

not exircsly define "imminent and substantial endangefment,"
Uut tni bgisiative history gives some indication as to {s intended

meaning.-The House EnJrgy and Commgrce Cgmpittee stat€d

that, .'siction 7003 has alwiys provided the authority to require

217. Jm.l Quanr-ns, Fnpener RECULATIOX Or HeZmpous wesrss - A GUrpr

ro RCRA 5 (1982).
2r8. 42 U.s.c. $$ 692a(u), 6e28(h).

2tg. s?lo c.r.n. $ zbio; *o'so r"a. Reg. 28702, 2S712 (1985) (amending 40

c.F.R. $ 260 (1e84)).

i3t l?#i;"rl ?3Lr-0, rhe New Hazardous vr/aste_Management, syste**

Regulation o! vastes or waste Regtlation?,5 H^Rv. Exvrr. L. Rrv. 89 (1981).
- 

zzz. +iu.s.c. g 6973(a) lSripp. It 1984). As of 1981, 59 of the 6l RCRA actions

brought by tbc federal goti-**i contained allegations of_imminent and*s'ubstantial

endangerrnent under $ 7003. Barry J. Trilling, -Potintial For Harm" As the Enforcement

itiiiara fo, g 7003 of the Renurce Conservation and Recovery Act , 2 VCLA J. ENvrL. L.

& Por,y 43 (tlft;. fno. numbers have decrcrsed because these actions are now beiag

brought undcr $$ ioo *a 107 of CERCLA.
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the abatement of present conditions of endangerment resulting
from past disposal practices, whether intentional or uninten-
tional. These endangerments may be immediate or long-term
problems."223

Proof of actual harm is not necessary to establish an immi-
nent and substantial endangerment.22a such imminence may be
proven by the setting in motion of a chain of events which could
ultimately cause serious injury.trt Further, an imminent and
substantial endangerment could be demonstrated by proof that
improperly disposed and carcinogenic wastes are entering
groundwater and that, unless preventive measures are takenl
those contaminants will leach and migrate into an urban drink-
ing water supply.226

section 7003 of RCRA "focuses on the abatement of condi-
tions threatening health and the environment and not particu-
larly human activity. Therefore, it has always reache-d those
persons who have contributed in the past or are presently con-
tributing to the endangerment . . .,,22i Many courts have taken
the view that section 7003 should apply broadly to require the
cleanup_of abandoned sites and not juit to the hindling and dis-
posal of toxic wastes. rn united states v. price, the court held
the past owner of a waste dump site responsible for abatement
measures at a leaking but no longer used landfill.228 The court
found that the owners' "continued failure to rectify the hazard-
ous condition they created has been and is contributing to the
lealing that is now occurrifrgJ'2zo rhe court further opined that
society's interests in deterring the improper disposal of hazard-
ous wastes and in alleviating serious hazards as quickly as possi-
ble mandate that those responsible for the disposal of- such

223. H.R. Rep. No. 198,98rh Cong.,2d Sess.4g, reprinted in l9g4 U.S.C.C.A.N.
5576' 5@7. In fact, "a hazard may be imminent even if its impact will not be apparent for
many years." EDF v. Ruckleshaus, 439 F.Zd 584, 597 (D.C. Cir. l97l).

224. Unite.d States v. Vertac Chemical Corp., 489 F. Supp. g70, 880-g4 @.D. Ark.
1980).

225. See, e.9., United States v. Hardage, 750 F. Supp. 1460, l48O-89 (W.D. Okla.
1980); c/. ReNov M. Morr, Liability for clean-up of Inactive Hazardous waste sites, in
Hezanoous wesrB LrrrcnrroN 15-18 @andy M. Mott ed., lggl); Richard skaff, The
Emergency. Powen in the Environmental protection stotutes: A suggestion for a (Inified
Emergency Provision,3 Hanv. ENvrL. L. Rev. Z9g,3l2-li (1979).

226. United States v. Reilly Tar & Chemical Corp.,546 F. Supp. ll00, lll0 (D.
Minn. 1982).

227. H.R. CoNr. RBp. No. 1133, 98th Cong., 2d Sess. ll9 (19g4).
228. 523 F. Supp. 1055 (D.N.J. lg9t), af'd,688 F.2d 2A ed Cir. 1982).
229. Id. at 1O72.
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wastes will not be able to shirk such responsibilities by simply

;fttg th- property on which the wastes are storea'2m The Prill
*"tt""o""i raid that Congress had rcalized that past acts could

presently be contributing to al1{1n^g:.*ent and had rntended

fior" u"t* to u" gon.*Ja bY RCnA,.i"
RCRA section 7003 has additional significance as a poten-

tial source of public information. EPA's Administrator, otd$
the rnanda6 oi r"ttiotr 7003(c), is required to provide *immedil

ui. "oti""" 
to "the appropriate local -govet."-"-lL 

agencies"

;h;tdAdministrat.iit * received information "th1t there is

n""uroo,r. waste at any site which has presented an imminent

and substantial endangerment to human health o_r the envtron-

;;t-.; d;AdminTstrator mus.t also "promPtlYlost" notice

of this endrngerment at the hazardous waste site'"' -1'* 
"ojt.:t

and posting provisions of section 7Ct)3 may provrde 1*_i911;
cation to private citizens who reside or work near an abandoneo

hazardous waste site.234

:

c. Citizen Participation in Settlements

Whencver the United States or the EPA Administratorpro-
poses to rcrtrain from filing suit, 

-or. 
to settle any cl?lt i,":ry

irnder RCRA, the Administ-rator shall give notice ?9d T oppor-

ffi;yi"t. p"Ufi" tt otittg in the ageuia area'235 The fdm$19'
iiutoi mus also p*iAt u't"utott"ble opportunip f3r th: ry91:
to comment on the proposed settlemcnt prior to its final entry.'"o

230. Id d,lo72-73.
231.. 523F. Supp. at 10?3. Ttre Price opinioa was-cited.favorably h !:y t' Inmont

Corp., wherc tlc court declined to dismiss " $ zmr suit against 
:, !1119.1i.*l1lT,:;

Sa+f. Sopp. la25 (S.D. Ohio 1984). In that case, th9 coyrt ngted lbat 
mi,I:lo;tt:t*

was defined in RCRA as "the discharge, deposit, injection' dymging spilrng" 
.LeaWng'.y:

;;dg "f -y did waste or hazardoui wasie into or on any land or water so tfl;-'..,!il
-uv *rct the cnvironment.- Id- at 1435-36 (emphasis added). The corld took the view

that this langngc authorizes restraint of coniinuing i*Li" "f lgi-:ls,1Tq fro4 a

1""dfr11,."*-tit"t leakagadoes not r€sult from any ongoing action by a defendant in a

$ 7003 lawsuit. Id.
232. 42 U.S.C' $ 6973(c) (Supp. II 1984)'

233. Mirtz, suPm note ll5, at252-53'

234. Id. .t 253. If the site is abaadoned, th€n EPA will probably tTlgl und.er th:

pro"irl** of CERCLA instead of this provisim of RCRA' RCRA $ 7003. suits and

remedies were uc€d frequently before the enactrncnt of CERCLA, but use of this secti'on

has been limilcd since EPA is now mofe likely to use the provisions of CER€LA,

specifically $$ 106 and 107.

235. 42 U.S.C. $ 6973(d).

236. Id.
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By submitting comments, citizens may have a voice in how
enforcement actions are ultimately resoived.

d. Citizen Enforcement

RCRA allows cityens to bring actions as private attorneys
general to redress endangerments from abandoned hazardous
waste dumps.237 under certain conditions, RCRA section 7002
empowers "any person" to commence a civil action against par-
ties whose past or present hazardous waste activities;ontribute
to an imminent hazard, under a standard similar to section
7p3.xa This right is limited, however, because it can be exer-
cised only if the EPA Administrator, folowing advance notice
by a citizen of intended litigation, fails to file-an action under
section 7003.23e Even so, this citiznn suit provision ..provides a
potenlially_important co_mplement to any gbvernmentul ptogru-
to seek judicially mandated cleanups of abandoned hLardous
waste dunops."zro

2.

cL

Other Applicable Federal Statutes

E nvi ron me n ta I S tatutes

Besides the environmental statutes specifically geared to the
regulation of hazardous wastes, other Goeral statirtes may be
used to urge regulatory compliance. Any citizen who has an
mterest or may be adversely affected by discharges of pollution
into water or air can bring a civil action to eniorce tire clean

237. Mtntz, supro note llS, at 249.
238' see 42 u.s.c. 9.6972(a)(r)@) (supp. II 1984). It has been said that congress

grolded this supplemental enforcement mechanism because it recognized that state and
local nuisance and trespass laws are inadequate to prevent heatth risks caused by human
exposure to toric substances at hazardous waste sites. A. Dan Tarlock & Robert L.
Glicksman, Superfund Amendments Increasing lacal Contol of Haardoui wastes Sites
lhrough Liyiwtion, Enforcement and participotion Rights, in lggg ZoNrxc a,NnPraxxrxc Law Hexpsoox 430 (N. Gordon ed. tggg). 

-
239. IMintz, supra note I15, at 252 n.16.
2&. Id. at 252. unfortunately, citizen enforcement of RCRA has been sparse. The

Environmental Law Institute found that citizen-enforcers fild 27 notices and suits under
RCRA-from 1978 to April, 1984. when calcutated this comes out to an ";;r* of fewerthan five suits per year, see also crrrzeN surrs; Ax ANALy$s o" crrrzr*
ENroncErr'rBNr AcrroNs UNDER EpA-ADMrNrsrEnnp srerures @nvtl. L. Inst.) III-10(1984)' The number ofsuits may be increasing though. In 19g3, ten suits were filed underRCRA. Adeeb Fadil, citizen suits Againsi portulers: picking (tp the pace,9 Henv.
lNwrrt L' Rsv. 23 (1985); see arso when Government Fails to ict: citizen suits to Enforce
Groundwater Monitoring,lx Bnrcr (Sierra Club Legal Defense Fund, Denver, CO.) Aug.
191' ut 3. In addition, more and more suits *" diog filed under cERcLA, instead ofRCRA.



Water Act or Clean Air Act, respectively'2ar

Other statutes that might not obviously apply qly 4ry be

available for use by citizenJ on local toxic dumps. The Endan-

t t A Specics ^l'ct makes it unlawful to harm, wound,9r-Hl uoy

ildd;t"d species.u2 If a toxic dnmp pfsents a real threat to

any endangered species or its habitrt, citizens can co.rnmence a

;"i1il ticnjoin the actions of any person who is allcged to be

in violation of any provision of this Act.a3

citizea civil actions may also be brought under tle Emer-

gency Planning and community Right-to-Know Act to require

f,u-iaoo* waite facilities to comply wrt! the _Act's require-.

ments.2e This Act requires that facilities formulate emergency

pi*t *a notify officiali immediately of spills ol relS3ses'^l 9t:
tgns *ui.f* i"teryene in actions brought under this section.26

b. Civil Rights Actions

i) Federal Statutes

studics have revealed that many of the !'uncontrolled" toxic

waste sites are located in African-American, Hispanic qq9 oth*:
*i"otity communities, and that thc lqgesl commercial hazard'

o* *u*t sites tend to be constructed in the rural communities

of the southern 'iBlackbelt."tot The United States General

Ad;ti"g Office (GAO) found that three of the four hazard-

o"" *u"t iito itt EPA's itegron IV were located in argas where

African-Americans *-posJthe majority of the population.x 
-

Hazardous wastes also threaten the health and safety of
Native Americans.ae An EPA commissioned study by the

Council of Energy Resource Trib€s discovgred that as many as

l,2ffihazardousiaste generators or other hazardous waste sites
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241. 33 U.S.C. $ 1365; see d. $ l32l
Water Act tbt may be judicially enforced).

Act. 42 U.S.C. $$ 7412'7671'
242. 16 U.s.c. $ 1538(aXl)@).
243. Id I lsaoQ)(l[A).
244. 42 U.s.c. $ lloa(aXl).
245. Id C ll@t-lloso
2M. Id I llo46(hx2).
247. U.S. GEN. AccouNltxc Onrrcs, SmNG oF Hazanpous Wlsre LaNDFILIS

lxp THsrn @nnetettox wrrH RAcTAL lxp Ecoxourc Snrus oF SURRoUNDING

CoMMuNrrIts 2 (1983).

248. Id tt l.
249. Sa genemlly Steven M. Christenson, Regalatory Jurisdiction over NonJnd,ian

Hazardous Vite fn Indian Country, ?2 lowe L. Rev' 1091 (1987); Congmsional report

authorized by CERCLA' 42 U.S.C. $ 9626.

(idcntiSing the requirements of the Clea$

Si-itat provisions exist under the Clesn Air
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were located on or near the twenty-five Indian reservations
selected for the survey.25o

. -Minority communities containing a toxic waste dump may
!e abl-e to enjoin i_tg _operation pursuant to a civil rights action
brought under 42 u.s.c. g 19g2, which states that ..[i]ll citizens
of the united states shall have the same right, in every" state and
Territory, 

-as is elloyed by white citizeis ihereof io inherit,
purchase, lease, sell, hold, and convey real and personal prop_
€rty."2:t Section 1982 applies to caies where private or state
decisions have adversely irnpacted the property values of minor-
ity residents when their white counterparts were not suffering
the same impacts.

. The possibility also exists that local citizens can bring an
action under 42 u.s.c. $ l9s3 to prevent a site from biing
located o_r a facility from continuingbperation in their commu-
nity.252 Section 1983 states in pertinent part:

Every person who, under color ofany statute, ordinance, regu-
lation, 

-cugtgm, 
or usage, of any Statl or Territory or the Dis_

trict of Colombia, subjects, or causes to be suble"ted, *y
citizen of the United states or any other person-within the
jurisdiction thereofto the deprivation ofany rights, privileges,
or immunities securcd by the constitution-und'hws, shall be
Iiable to the party injured in an action at law, suit in equity, or
other proper proceeding for redress.

To recover in a section 1983 action, some state action is
required. Therefore, a private person, acting alone, cannot be
liable under this statute. state 

-action 
may be found in a state

law or regulation that applies to permitiing hazardous waste
sites.or tg-.rgsulating hazardous waste treatmint, storage or dis-
posal facilities. If this law works to deprive u pe.soo- of their
constitutional or legal rights, that persontan allege a civil rights
violation under section 1983.

An additional statute that might provide relief is 42 u.s.c.
$ 1985(3).'z53 Under this statute,ls -opposed 

to section 19g3,

250' Richard A' Du Bey et al. Protection of the Resenation Environment: Hazardous
Waste Management on Indian Lands, lg Exvrr. L.449, 459 (l9gg).

251. A $ 1982 action may also work to enjoin the siting ofa hazardous waste TSD
facility in a minority neighborhood.

252. See Bean v. Southwestern Waste Management Corp., 4g2 F. Supp. 623 (S.D.
Tex. 1979), af'd, 782 F.2d lo38 (5th cir. Daol qptaiotirs contended that tiri decision of
where to site a solid waste facility was partially motivated by racial discrimination in
violation of 42 U.S.C. g 1983).

253. This section states in pertinent part:
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there is no rcquirement of state action, and a pTvatg P{ty may

be held liabh.iso Instead, this statutc requires that the claimant
p-u. ihe eristence of a conspiracy,2st andis limitedto denials of
equal protction and to cases where 

"tuiTg"t 4t9:, l'ry*u
t""iA or pcrhaps otherwise class-based invidiously discrimina-
tory animut."256- 

Althougb section 1985(3) is frequently citedp.y.landowqers
as a basis dr recovery in land use &ses, ihe ina6itity to plead,

much less prove, the existence of a conspiragV wlrich is clasl-
based and invidiously discriminatory limits this statute's

usefulness.2tT

iL Constitutional Clairns

An agErieved plaintitr could additionally-bring3n action

alleging vi6-lations under the Due Process and Equal Protection
Claisei of the United States Constitution. The issue in these

challenges would be whether the regulatory enactment or
enforceirent under challenge representi a rational exercise of

l""r*-."t"t authority.258 
-

lt Twitty v. State, plaintiffs brought a nuisance suit against

fft*o ot Dre pennns in any State or Territory conspire ' ' ' for the ?"-tpot" 
ol

depriving, cithei directly or indirectly, any petror or class of persons 9f the qt$
protectiJn of the laws, or of equal protection or immunities un!9r tf laws; or for

it" p.rrpoe of preventing or hindering the constituted authorities of my.Statc..or

f.tritory too 
-giving 

or securing to all personr within such State or Territofy the

A;Jilb6o,iof tte bws; . . .t *y case of conspiracy set forth in this s@tio&

if-onJ or nore persons engage theiein do, or cause to be done; any act-Tl

furtherane of the object of such conspiracy, whereby another is injured in his

person or pfoperty or deprived ofhaving and cxercising any right or privibge ofa
citizen otitc United Stat6, the party so iqiurtd or deprived may have an action

for the rovery of damages, occasioned by ruch injury or deprivation' against

any one or oore of the conspirators.
il1. aril v. Breckenridg", lol u.s. 88 (1911\; see generalb K'\'-Bley',U* t'.9d!

Rights Act to lccover Damages-for Undue Interfcrence witl the 
-Use 

of Land (unpubliehed

manuscript, on ile with the Tulane EnYironmennl law Journal)'

255. Smlh v. Butler, 50? F. Supp. g52, g53 (E.D' Pa: 1981)' (a conspiracv may

result eren ttngh au actors are memb6rs of thc same governmental^body)i l?99-":
Bowden, 128 F.fu 15, 2U2l (lst cir. 1984); contru Gregorv v' Chehi, 843 F ?4 Ll l, -!Jl
n.4 (3d Cir. lgft); Tate v. Alexander, 527 F. Supp. 798, 807 n'12 (M'D' TewL l98l)'affA'
688 F.2d 2U (X Cir. 1982).

256. Gritrfrn,4O3 U.S. at 102.
' 257. S;, ag., Rogin v. Bensalem Township,616 F2d 680 (3d Cii' 1980)' oetl

denied, 450 U.s. lozs (iPsr).
258. Courts tend to be very defereatial to governmental action' only n&cct

fundamental rfhts are threatened or a suspect chrsification can te shown is a-court likely

to uphold a cfutantive due process o. eqout protection attack. Seuul & MANASTER,

,ipri not 94 t 5.04t61.



14 TUL/INE ENI/IRONMENTAL LAW JOURNAL [Vol. 5

the state's continued operation of a polychlorinated biphenyls
(PCB) disposal facility in Warren County, North g"tiliou.zse
The court also addressed plaintiffs' due process claims against
tfe s^ta!9.. The plaintiffs contended that the state's placemEnt of
the facility in close proximity to their land constitutea a "gov-
ernmental taking for which they were entitled to just compensa-
tion under the Fourteenth Amendment of the- United states
Constitution."2@ The court denied relief on the grounds that a
"reduction in market value, standing alone, does not constitute
an 'actual interference with or disturbance of plaintiffs' use and
enjoyment of their property,' which requires an actual interfer-
ence (the causQ substantial enough to reduce the market value
o.f plaintiffs' property (the effect)."26r The court held that plain-
tifs managed only to prove the effect, but not the cause 6f the
diminution in their property value. This cause of action would
clearly be more useful in cases where the cause and effect rela-
tionship is clear.

A series of Eleventh Circuit cases have held that municipal-
ities have violated the Equal Protection clause when these cities
denied African-Americans the provision of services that they
rendered to the white communities.262 These cases courd be

Talogitzed to cases where minority communities are dispropor-
tionately burdened with the effects of hazardous waste faciliiies.
It should be deemed a violation of the Equal protection clause if
states or municipalities burden minority communities with the
tltiog of hazardous waste facilities while allowing the white or
afruent communities to live free of adjacent hazardous waste
facilities.

3. Federal Common Law of Torts

At one point, common-law remedies were available on a
federal level to citizens harmed by pollution. However, the
united states Supreme court has heldthat where congress has
"occupied the field through the establishment of a comprehen-
sive regulatory program supervised by an expert adminiitrative

259. 3545.8.2d296 (N.C. App. 1987).
2fi. Id at 302.

, _ - -?61. 
Id. at 3O4 (quoting [,ong v. City of Charlotte, 293 S.E. 2d l0l, 199 (N.C. App.

le82)).
262. See, e.g., Ammons v. Dade City, 783 F.2d992,987-gg (l lth Cir. 19g6); Dowdell

v. citv of Apopka 69E F.2d ll8l, l185-86 (llth cir. 1983); Baker v. city of *issimmee,
645 F. Supp. 571 (M.D. Fla. 1986).
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agency," lcnrt to the federal common !Y'o{ nuisance is

uiavaiiabh.263 One author maintains that "[t]he broad ryg,ub:
tory framen'ork of RCRA, and the diminished 1ol-e-of 

the f"a:tul
*riro,otr hw of nuisance in the environmental field as a result of
Milwaukec II, rnake it inappropriatc and unhelpful for courtsto
resort to thc federal common law of nuisarrce."2a Therefore, the
federal conmon law of torts provides little or no relief or ave-

nues of redress for citizens.

c. Actions to Ensure Proper cleanup of o closed Toxic' w.aste

Dump

1 Citizel's Rights and Remedies Related to Superfund
Legislrtion/CERCLA

a. Federul Enfortement

RCRA was passed by Congress in 1975 due tothe'PPT"Tt
need to rcgulata hazardous waste at the federal t"t-"l. While
RCRA coiprehensively regulates dl aspects of hazardous waste

managernari from generation to final disqogal, it does-not

"tt*ripus 
the equally significant problems of cleaning up aban'

doned wue dunips andloxic spills. In an attempt 1o covq the

areas not coveredby RCRA, Congress passed the Comprehen-
sive Environmental Response, compensation and Liability A9t
(CERCLA) in 1980. CfnCm is designed primarily to remedy

invironrmtal damages caused by pasi improper disposal prac-

tices.265 CERCLA is also designod to respond to energenciee
caused by the release of hazardous substalces into the elvirqn.
ment. 'itrough the use of monies accumulated in th€
;;s"p"*"oOi tie federal governmcnt can pay for the cleanup of
hazardour waste sites.26

Undcr CERCI-A, the federal government has the power to
clean up hazardous subStance rel@ses,267 r@over cleanup cQSt*

263. lvlilraukee v. Illinois, 451 U.S. 304, 317 (1981){l[ilwaulcce ID'
2&. \[ft1 suPm notl 115, at 3l l-12. Thc possibility does exist that other fedcral

enviromentd hgislation might cal for a difrerent result with regard to preemption of statc

;rt*;;kir. .-See generally Ser-ur & MANASiTER, *p* noti 94. Ylt, in United Swtes

v. Price, the court expressly determined that fcderal hazardous waste laws pryT4 *:
federal comm law of nuisanc€. 523 F. Supp. lO55 (D.N.J. l98l\,af'd,688 F.2d 204-Qd

Cir. 1982).
265. l&cy Kehne, Encouragins safety Through Insurance-nased Incentives:

Financial Rrynsibility ft Hanrdois V^to,96 Ylre L.J. 403, 413 (1980)'

266. Gnnling & Earl, supra note 8' at 643.

267. 42 U.s.c. $ 96o4(axl).

145
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from responsible parties,268 and order abatement actions in the
event of an "imminent and substantial endangerment to the pub-
lic health or welfare or the environment.,,zat To prevent insol-
leyy__on the part of responsible parties from undermining
CERCLA liability, the Act imposes financial responsibility
requirements on cargo ships carrying hazardous wastes and
establishes a billion dollar trust fund for cleanup of toxic waste
dumps.27o

Under CERCLA, the private sector is compelled to clean
up contaminated soil and ground or surfiace water, even in areas
beyond the property lines of the site of release, on a strict liabil-
ity basis.27t Under section 107 of CERCLA, a generator,
owner/operator, or even a transporter ofhazardous substances
can be held liable for remedial costs at ahazardous waste site if:
(l) In the past, substances originating from the generator were
shipped to the facility, (2) substances like those ihippeA by the
generator are present at the facility, and (3) there has been a
release of some hazardous waste at the facility.272 Remedial
costs include all costs of removing the hazardous materials, any
necessary costs incurred by any other person, damages to natu-
ral resources, and costs of any health assessment or health effects
study, plus interest.273

CERCLA additionally includes the equivalent of a ..super-

lien." Section 107(l) of CERCLA provides that,,all costs and
damages for which a person is liable to the United States . . .
shall constitute a lien in favor of the united states upon all real
property and rights to such property . . . .,,274

2. Citizen Involvement

Under CERCLA, any person may commence a civil action
on their own behalf against any person, the United States, or
governmental instrumentality or agency, who is in violation of

268. Id g 9607(a).
269. Id. g e606(a).
27o. Id. $$ e6o8(a) - O).
27r. rd $g 96ol-7s.
272. Id. $ 9CI7(a); United State$ v. South Carolina Recycling & Disposal, Inc., 653

F. Supp. 984,991-92 (D.S.C. 1986).
273. 42 u's.c. $ 9&7(a). cERcLA provides that defendants in cleanup cost

recovery actions can raise only certain defenses: (l) that the release of the hazardous
substancerequiring cleanup was caused by an act ofGod, (2) by an act ofwar, or (3) by an
act or omission of a third ptrty. Id. g 96070).

274. rd. $ 9607(bxl).
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the statute. A citizen can sue an executive agency or'ofrcial-that
iuif"to per{orm any nondiscretionary ry1 r"9:t-CP\91}'275 A
citizenmay also sue under sections 106 or 107 of CERCLA to

"rrfor"" 
clinup orders or r@over response costs'2?6

CERCLA provides for citizen intervention. In any action

commencod *d", CERCLA, a person may interve-ne.as amat-
i.r-"itigtrt when that person claims an interest relaling..to th:
r"Ui."t fi"tt"r of the action, and is so situated that !he$99osi;
tion of the action may impair or impede the person's ability to
protect that interest.277

Under CERCLA, technical assistance grants may b9 made'

to citizens that are affected by a release or threatened release at

anv faciliw listed on the National Priority List.278 The amount

ofihe grant is limited to 50,000 dollars and the grryt recipient

-"J pirt up twenty percent of the coqt-s 9{ technical assistance,

unlesithd requiriments are waived.2'e These grants.to pay tbr
technical rssistance are important for citizens who wish to par-

ti"iput in the settlement negotiations for site cleanup, yet lac-k

the necessery expertise.2so

CERCLA additionally provides for citizen ingut in the

rot*-":rpiiri" n!]rirrg, and comments on proposed site cleanup
plans or qr proposed-findings.,tr citizens may also comment on

;"y ;t;-p*tr"i*"p agreeinents.2r2 The submission of written
*iril"titt or oraltdtifiony at a hearing are easy, inexpeasive

ways for concerned citizens to get involved and qtakltgg".r-
ence. Thcse comments are cruclal, as they are under RCRA i1
the pre-permit stage, to preserve a coherent and complete record

for appeal of a cleanuP Plan.

27s. Id c9659.

ili. '#.f ifiit1 This is true unless the president shows that the person's interest is

adequately rcpresented by the existing parties to the suit' 'Id' ! ^,,,-- ::'278.' Id.'g 96l7(exi). Such grants may bc used to obtain technical assistance rn

interpreting information "oo".-iig, 
inter alia, the nature.of the. hazard: frnqiul

i"uoilg"tio'" urd feasibility .toay, 
"ia 

selection and construction of the remedial action'

Id
27e. Id $ e6l7(e)(2).
Zgo. Cti;* *ti nf" written comments relating to a proposed.t"nJ"otlt: 9^

$ 9622(i)(2). EPA may withhold or withdraw @ns€nt on a settlement if. slch co Fm€at$

disclose factr oa considerations which indicate the proposed settlement is inapproprieta

improper, or inadequate. /d. at $ 9622(iX3).
28|.ld.09617(a).rtrennacbanupplanshallincludeanexplanation'ofany

significant cbrnges made after the public hearing, and responses to commsnts submdted'

Id.
282. Id $ e622(dx2xB).
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unfortunately, CERCLA does not provide relief for indi-
vidual victims of exposure frorn hazardo-us waste sites. conse-
quently, individuals must pursue compensatory relief under
common law theories, since cERcLA contains no general vic-
tim compensation provision for individuals.283

V. Rrcnrs ANo RnuEDrEs Ar Tne INrnnNanroNAL
Lnvnr

A. MultinationalTreaties

. since pollution does not stop at national borders, the inter-
national community has begun tb respond to this problem with
international accords concerning hazardous **L-r.za+ Numer-
ous treaties have been established to address the problems of
transboundary pollution. 28s

.Most notably, the united Nations adopted the Basel con-
vention on the control of Transboundary Movements of Haz-
ardous waste and rheir Disposal in 1989 286 This international
accord contends with hazardous wastes that are increasingly
being shipped across national boundaries, from the generati-ng
country to another country for disposal.2sT

Althoush the Basel convention represents an important
step toward controlling the international traffic in hazardous
wastes, it does not expressly recognize that all persons have a
rigtt not to te exposed to hazardous wastes. Mbst regrettably,
this convention also fails to include remedies for privat! citizens
against other persons, corporations or gonernmeits that expose

283' Harris, sapm not' 89, at 921. see supra part II.B.3. supra for discussion of
common law actions and remedies.

284. Dr. Ganter Hager, waste contror under German Law: Liability and
Preventative Measures,25 Hous. L. Rev. 963, 965 (l9gg).

285. see' e.9., convention on International Liability for Damage caused by space
Objects, lla'. 29, 1972, 961 U.N.T.S. 187; Boundary Waiers Treaty, Jan. l l, 1909, U.S._
Gr. Brit.' 36 stat. 2448, T.s. No. 54g; convention on Long-Ranie Transboundary Air
Pollution, Nov. 13, 1979, T.I.A.S. lo54l, u.N. Doc. ECETHLTu i.n. l, repinted in rg
r.L.M. 1442 (1979).

286. 28 I.L.M. 649 (1989). The treaty, taking effect upon the signatures of twenty
state representatives, has currently been signed by 35 representatives, .;almost all of them
flom the developed world." stephen B. staske, ll, The United Nations Basel convention on
the control of Transboundary Movements of Hazardous wastes and rheir Disponk )
comparison with the European community Directives and a Recommendaion for a
Liability Protocol,3 GBo. INr'r ENvrr. L. Rev. lg3, 185 n.l5 (1990).

287. Karen Parker & susan Bates, HuueN RrcH'rs AND THE ENvrnoNveNr 5
(1990) (available from sierra club Legal Defense Fund, san Francisco).



them to hrzardous wastes without their consent.286 Conse-

quently, thir convention provides no remedy for personal inju-
ries caused by toxic wastes.2se

The united states became a signatory to this treaty on

March 21, lgg}, when President Bush signed the convention.

Critics of itis treaty say that the earlier drafts of the Convention

contained rtrongei mlchanisms to discourage an$ in some

cases, ban international waste dumping.2s Critics further con-

tend that the United States was re$ponsible for stripping the

Convention's final version of the following protective devices:

Bans on thc international trade of hazardous wastes, control of
radioactive waste transport, advance notice to states of transpor-

tation of hazardous wastes through their territorial waters, and

prohibitionr on states with stricter environmental standards

irom shipping hazardous wastes to states with less developed

regulations.r'i As a result of the weakening of the tty'ty, mlny
deieloping countries have refused to sigl the Convention

because lt does not ofer them any real protection from
unwanted raste imports.2e2 By not signing the treaty, these

nations may receive greater protection because the treaty forbids

shipments of t *ataous or other wastes to any nonparty to the

convention.2e3

More recently, the Bamako convention on Hazardous

Waste was passed Ly a coalition of African States to contrqJlg
import of iazaraous wastes into the continent. At the 1991

UniteA Nations CU.N.I Commission on Human Rights, a resolu-

tion was introduced which would require all nations to. respect

the African Convention.2s But, bccause Western nations are

the primary exporters of hazardous waste to the African conti-

"*i ttt. rnajority of the Western nations abstained from voting
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288. Id. .t 5-6.

289. The C.onvention identifies tbree rout6 for dispute resolution between nation

states: negotiation, submission to the Internationel Court of Justice, and submission to

arbitration. B*l Convention, 28 I.L.M. zt 675, an.2o, 'llll l-2. The convention makes-no

provision for dbputes between individuals and nation states either importing or exporting

hazardous wastce.

290. Mary Deery Uv4 llhere in the World Shall We Send Our Hazardous Waste

Today?,9 J. Prsncrue RBronu ll (1989).

29r. Id.
292. Id. .t 12.

293. Basd Convention, 28 I.L.M. at 662, 
^rt. 

4, ll 5-

294. U.N. Doc. E/CN'4/199r/L.70 (199r).
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on this resolution.2e5 By abstaining, these nations can claim that
they owe no duty to the citizens ol Africa to protect them from
the risks of imported hazardous wastes.

. Although the current conventions provide little relief to
individuals who sufer injury from toxii waste exposure, it is
conceivable that more conventions will be passed that could
address this concern. It is also conceivable that aprivate right of
action could be implied under these conventioni which would
afford citizens of all nations with a remedy for their injuries.

B. Alleging a Human Rights Violation

International forums could potentially offer a remedy to
individuals whose environmental or human rights have been vio-
lated by toxic wastes.2e6 Although strongly idvocated by vari-
ous authors, there currently exists no united Nations forum
where an individual may allege a violation of a human right to
environment.2eT

- Progless is being made toward creating a human right to a
cleann safe, and healthy environment. At the forty-firsisession
of the subcommission on the Prevention of Discrimination and
the Protection of Minorities (Subcommission), the subcommis-
sion appointed one member to take on a study of the relation
between environment_al problems, such as toxic waste dumps,
and human rights.2es Since then, the U.N. Commission bn
$yman Rights has ratified this appointment and put the estab-
lishment of an international human right to enviionment on a
fast track.2ee This accelerated pace should enhance the possibil-
ity that citizens can bring complaints about hazardoui wastes

_ 295. The abstaining nations were Australia, Austria, Belgium, canada, France,
Germany, Hungary, Italy, Japan, portugal, Sweden, and the United States.

296' Article 8 of the Universal Declaration of Human Rights guarantees the right to
an efective remedy in a competent tribunal. Universal Oeclaration of Human Righti, art.
8, G.A. Res. 2174, U.N. Doc. A./810 (1948).

297. see E/cN.4/stb.2/199o/12 (explaining scope of what this right should
include); E/cN.4/sub.2/199o/L.33 (draft resolution on human rightJ and the
environment); Melissa Thorme, Establishing Environment As a Euman Nght, 3t DeN. J.
INr'r L. & Por'v 301 (1991); w. Paul Gormley, The Legal obligation of ie International
community to Guarantee a Pure and Decent Environment: The Expansion of Human
Rights Norms,3 Geo. INr'r ENvrr. L. Rev. g5 (1990); Ernest F. Roberts, The Right to a
Decent Environment: Progress Along a constitutional Avenue, in Lllw AND THE
ExvrnoNiurvr 134, 148 n.39 @aldwin & page eds., 1970); Dr. Hen-Jari uibopuu, rie
Internationally Guaranteed Right of an Individual to a clean Environment. I coup. L.
Y.B. lot, 106 (1977).

298. U.N. Doc. EzCN.4,zSub.2/L.23 (1989,1.
299. The process was accelerated to make sure that the results of the studv are
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before an international human rights forum within the next few
years.

Forums currently exist which allow an individual to allege
gross violations of other human rights, such as the right to life or
ihe rignt to hcalth.3@ Even if a human right to a clean environ-
mentls established and can be heard by these forums, some

question the cfectiveness of the relief received, namely a U.N.
rbsolution. However, at the very least, public announcement of
these violations may cornpel the-violating governments to justify
their acts to tle outside world. Resolutions may encourage vio-
lating governments to introduce reforms in their toxic waste pol-
icies in order to save face internationally.3or

Even thotrgh opportunities for interqltional r-emedies -exist
or are being ctablished, their applicability to citizens of the
United Statie seems limited because most international forums
require the prior exhaustion of domestic remedies.3o2

American citizens are fortunate to have a pervasive domes-
tic regulatory scheme which provides remedies to its citizens at
the local, stalc, and national levels. Therefore, citizens of the
United Statec would be wise to avail themselves of domestic
remedies relating to toxic waste dumps before attempting to seek

the aid of an international tribunal.

VL CoNcrusroN

Under thc laws reviewed and proposed in this article, citi-

prepared in time fc the U.N. Conference on Environment and Development scheduled to
take place in Brazil 'n 1992.

300. Regionel human rights forums, however, may provide the only curren!
international oppctunities for relief related to toxic waste dumps. United Stat€s citizens

can seek relief in tlc form of a resolution at the Orgrnization of American States (OAS)

under the Americrn Convention of Human Rights. Article 12 of the Draft ProJocol

Additional to this convention grants everyone the right to a pollution-free environment.
Victims of hazardogs waste exposure can utilize the OAS as a forum to redress injuries or
damages caused by toxic wastes. Parker & Bat6l5,, suprv note 288, at 16. Citizens of other

countries cao utilio other conventions and forums to seek redress. The Nordic
Environmeatal PrCcction Convention, (art. 3) is one such convention, The Organizatior
of African unity, the council of Europe, and othcr regional human rights bodies are

alternate forums. /d
301. Even I-vrd, Foreward to THn INrentrrerroxar- PnotecrloN oF HUMAN

RlCHrs, 1111 Huurx Rrcrrrs: 30 YeeRs A5TER THE UNIVERSAL Declanmox xiii @.
Ramcharan ed., 199).

302. This rquirement can be waived in some circumgtances where no domestic

remedies are availble or where domestic rernedies will not redress the injuries alleged.

Theodor Meron, Tlu Incidence of the Rule of Exhaustbn of Local Remedies, Bnrr.Y.B.I.L.
83 (r95e).



152 TULANE ENYIRONMENTAL LAW JOaRNAL [Vol. 5

zens clearly have many remedies available to deal with the
problems associated with toxic waste dumps. These remedies
are available at each level of government. The number and types
of remedies vary from the local to the international level.

Citizens should begin by working at the state and local level
to try to control hazardous waste before it becomes a problem.
By working for stringent waste recycling, minimization, and
treatment laws, and by requiring new TSD facilities to be sited
away from residential or ecologically sensitive areas, many of the
problems being experienced today with old toxic waste dumps
can be avoided. Whert trying to control an existing facility, or
when tryrng to ensure the proper cleanup of an inactive or aban-
doned toxic dumpsite, citizens should participate in governmen-
tal enforcement or cleanup actions. By intervening into a
government action, bringing a citizen suit, or submitting com-
ments, citizens can make a difference in the ultimate resolution
of the particular hazardous waste situation.

Recommendations as to the exact course of action that citi-
zens should follow are difficult as each case involves different
factors and diferent goals. Therefore, citizens should choose the
remedies which conform to their specific needs and require-
ments. Hopefully this article provides most of the options avail-
able to citizens for siting and controlling toxic waste dumps,
local to global.3o3

303. I dedicate this article to the memory of Mr. Frederic Sutherland, former
executive director of the Sierra Club kgal Defense Fund. His leadership, inspiration, and
kindness will be missed by those who were fortunate enough to know him.

I


